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EASTER  TERM,  26  VICT. 

1862. 
J0NE6  V.  Jones  and  Others.  April  29. 

JJeCLARATION.— For  that  the  defendants  broke  and  A  declapation 

in  trespass 

entered  the  dwelling-house  and  land  of  the  plaintiff,  situate  alleged  that 
m  the  parish  of  Llandewy  Brefi,  in  the  county  of  Cardigan,  broke  and 
and  bounded  on  all  sides  thereof  by  certain  common  or  waste  plaintiff's 
lands  called  ''Llandewy  Brefi  Mountain  or  Waste  ;•*  which  Jous^and 
said  dwelling-house  was   then    actually  inhabited  by  the  ^wdiin^-^^ 
plaintiff  and  his  family,  and  in  which  he  then  was :  and  house  was 

^  ^     ^  ^  then  actually 

then,  and  whilst  the  plaintiff  was  therein,  pulled  down  and  inhabited  bj 

J  ,  ,  ,        the  plaintin 

destroyed  the  said  dwelling-house  and  the  fixtures  therein,  and  his  family, 
and  assaulted  the  plaintiff  then  being  therein ;  and  then  by  he  then  was ; 
80  pulling  down  the  said  dwelling-house  endangered  the  the  plaintiff 
lives  and  hnrt  and  injured  the  persons  of  the  plaintiff  and  J^J^^^^ 
his  family,  and  ejected  and  expelled  them  therefrom,  and  fi?^^^^^*l^ 
kept  them  so  expelled  for  a  lone  space  of  time ;  and  also  ho^»®  ^^^ 

^  the  fixtures 

then  seized  and  took  away,  and  wrongfully  converted  to  therein,  and 

&j*8fl.ulted  the 

their  own  use,  and  destroyed  the  materials  of  the  said  house,  plaintiff  then 

being  therein, 
and  ejected 
and  expelled  him  and  his  family  therefrom ;  and  seized,  converted  and  destroyed  the  materials 
of  the  house.  The  defendant  pleaded,  as  to  breakine  and  entering,  pulling  down  and 
destroying  the  dwelling-house  and  fixtures  thereon,  and  seizing  the  materials,  that  he  was 
entitled  to  common  of  pasture  over  the  said  land,  and  because  the  house  was  wrongfully 
erected  on  the  land,  so  that  without  pulling  down  the  same  the  defendant  could  not  use  or 
cnjoj  the  common  of  pasture  in  so  ample  and  beneficial  manner  as  he  otherwise  would  and 
ong^t  to  have  done,  he  necessarily  and  unavoidably  committed  the  trespasses  in  the  intro- 
doctoiy  part  of  the  plea  mentioned  in  removing  the  house,  doin^  no  unnecessary  damage,  &c. 
Bdd,  tliat  the  plea  was  bad,  since  the  defendant  was  not  justified  in  pulling  down  the 
boue  when  the  plaintiff  and  his  family  were  in  it. 
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1862.        And  by  means  of  the  premises  the  plaintiff  was  deprived  of 
^"J^^^^      the  use  and  possession  of  his  said  house  and  land,  and  was 
9'  put  to  great  expense  in  procuring  another  house  and  land, 

and  was  and  is  otherwise  injured. 

Third  plea, — As  to  breaking  and  entering  the  dwelling- 
house  and  land,  and  pulling  down  and  destroying  the  dwel- 
ling-house and  fixtures  therein^  and  seizing  and  taking  the 
materials  of  the  said  house :  that  the  defendant,  John  Jones, 
at  the  time  of  the  alleged  trespasses^  was  possessed  of  land, 
the  occupiers  whereof  for  thirty  years  before  this  suit  en- 
joyed, as  of  right  and  without  interruption,  common  of 
pasture  over  the  said  land,  for  all  their  cattle,  levant  and 
couchant  upon  the  said  land  of  the  defendant,  John  Jones, 
at  all  times  of  the  year,  as  to  the  said  land  appertaining: 
that  the  alleged  trespass  to  the  said  land  was  in  use  by  the 
defendant,  John  Jones,  of  the  said  right  of  common ;  and 
because  the  said  house  had  been  wrongfully  erected  and 
then  was  wrongfully  in  and  upon  the  said  land,  so  that 
without  pulling  down  the  same  the  defendant,  John  Jones, 
could  not  use  or  enjoy  his  said  common  of  pasture  in  and 
throughout  the  said  land  in  so  ample  and  beneficial  manner 
as  he  otherwise  would,  might,  and  ought  to  have  done,  the 
defendant,  John  Jones,  in  his  own  right,  and  the  other  de- 
fendants as  his  servants  and  by  his  command,  necessarily 
and  unavoidably  committed  the  alleged  trespasses  in  the 
introductory  part  of  this  plea  mentioned  in  removing  the 
said  house,  doing  no  unnecessaiy  damage  to  the  plaintiff  on 
the  occasion  aforesaid,  which  are  the  alleged  trespasses  in 
the  introductory  part  of  this  plea  mentioned. 

Demurrer  (a)  and  joinder  therein. 

(a)  The  plaintiff  also  replied,  therebjju8tified,he,  the  plaintiff, 

**  that  before  and  at  the  time  of  was  in  the  actual  posaeBsion  of  the 

committing  the  trespasses  in  the  said  dwelling-house,  and  actually 

introductory  part  of  the  said  plea  and   personallj  present    in   the 

mentioned,  and  Intended  to  be  same,  and  inhabiting  therein;  and 


EASTER  TERH,   96   VICT. 

Dcwdenodlf  in  support  of  the  demurrer. — The  plea  aflbrds 
no  answer  to  the  declaration.  Perry  v.  Fitzhowe  (a)  is  an 
ezpresB  authority  that  the  defendants  were  not  justified  in 
pulling  down  the  house  when  the  plaintiff  and  his  family 
were  in  it.  It  is  true  that  mere  matter  of  aggravation  need 
not  be  pleaded  to,  but  the  allegation  that  the  plaintiff  and 
his  family  were  in  the  house  is  a  substantial  part  of  the 
complaint  in  the  declaration.  If  a  landlord  distrains  a  horse 
upon  which  his  tenant  is  riding,  or  the  tools  which  he  is 
usin^  that  is  illegal  because  it  tends  to  a  breach  of  the 
peace,  and  the  landlord  cannot  justify  the  act  by  confining 
his  plea  to  so  much  of  the  declaration  as  charges  the  distress. 
In  like  manner  a  sheriff  cannot  by  pleading  a  writ  of 
fi.  fiu,  justify  a  trespass  in  breaking  open  an  outer  door. 
DavitM  ▼.  fFiOiams  (6)  is  distinguishable,  because  there  the 
occupier  had  a  previous  notice  and  request  to  remove  the 
building,  but  persisted  in  remaining  with  his  family  in  it. 
MoreoYer  the  plea  does  not  attempt  to  justify  the  assault — 
He  also  aigued,  that  the  plea  was  bad  because  it  did  not 
allege  a  seisin  in  fee  with  a  prescription  in  a  que  estate, 
but  merely  alleged  a  right  of  common  in  the  occupiers 
of  land  for  a  period  of  thirty  years.  On  this  point  he 
referred  to  Domes  v.  fFUUams  (ft)  and  Mellar  v.  Spateman  (c). 

Sannenf  contra. — There  is  no  doubt  as  to  the  right  of  a 
commoner  to  abate  a  nuisance  on  the  common.  Perry  ▼• 
Fitzhowe  (a)  is  dktingnishable ;  or  if  not,  is  inconsistent  with 
subsequent  decisions.  There  the  defendant  attempted  to 
justify  the  expulsion  of  the  plaintiff  and  his  family  from 
his  house,  in  the  exercise  of  a  right  of  common.     Here  the 

that  tbe  defendants  with  force  tresp&flses.**  The  defendant  joined 

and  arms,  and  in  a  violent  manner  issue  on  the  replication. 

and  against  the  peace,  broke  and         (a)  8  Q.  B.  757. 

entered  the  said  dwelling*house,  (&)  16  Q.  B.  546. 

and  committed  the  said  several         (c)  1  Wms.  Saund.  343.  346. 
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justification  is  carefully  limited.  The  allegation  that  the 
plaintiff  and  his  family  were  in  the  house  is  mere  matter  of 
a^ravation.  The  defendants  need  only  justify  so  much  as 
the  plaintiff  must  necessarily  prove  to  maintain  his  action. 
If  the  defendants  had  merely  pleaded  not  guilty,  the  plaintiff 
would  not  have  been  bound  to  prove  that  he  and  his  family 
were  in  the  house  at  the  time  it  was  pulled  down.  In  Harvey 
V.  Bridges  {a),  Lord  Denman  observed,  ^'  that  in  the  case  of 
Perry  v.  Fitzhowe  great  pains  were  taken  to  distinguish 
the  case  of  a  peculiar  and  articulate  justification  of  all  the 
acts  charged  to  have  been  committed,  from  a  case  like  that 
of  Taylor  v.  Cole  (&),  where  it  was  evident  from  the  plea 
that  there  were  no  acts  of  violence,  but  the  words  used  in 
the  declaration  were  only  those  of  the  ordinary  language  of 
law,  stating  a  trespass  committed  with  so  much  force  as  was 
necessary  to  change  the  possession."  [Bramwelly  B. — As- 
suming that  Perry  v.  Fitzhowe  decided  that  a  person  has  no 
right,  in  the  abatement  of  a  nuisance,  to  pull  down  a  house 
while  persons  are  in  it,  it  is  said  that  this  declaration  charges 
the  pulling  down  the  house  while  the  plaintiff  and  his  family 
were  in  it,  and  therefore  the  defendants  ought  to  plead  to  that 
charge.  But  how  are  they  to  do  it  ?  Are  they  to  begin  the 
plea  by  saying  that  the  plaintiff  and  his  family  were  not  in 
the  house,  and  then  justify  as  to  the  rest  of  the  chaise. 
That  would  be  a  novelty  in  pleading.  Then  does  it  not 
follow  that  the  plaintiff,  if  he  relies  on  the  fact  of  his  being 
in  the  house,  should  state  it  by  way  of  replication.]  That 
is  the  proper  mode  of  pleading  so  as  to  raise  the  real  ques- 
tion between  the  parties,  li  Perry  v.  Fitzhowe  is  not  dis- 
tinguishable from  this  case,  it  is  inconsistent  with  subsequent 
decisions.  In  Burling  v.  Read  (c)  the  declaration  charged 
the  defendant  with  pulling  down  the  plaintiff's  workshop 

(a)  I  Exch.  261.  (ft)  8  T.  R.  292. 

(c)  11  Q.  B.  904. 


EASTER  TERMj    25   VICT. 

whilst  be  was  inhabiting  it  and  present  in  it :  the  defendant 
pleaded  that  the  workshop  was  his,  and  not  the  plaintiff's ; 
and  it  was  held  immaterial  whether  the  plaintiff  was  or  was 
not  inhabiting  and  present  at  the  time,  of  the  alleged  tres- 
pass. Lord  Campbell  there  said : — **  It  would  be  giving  a 
most  dangerous  extension  to  the  doctrine  in  Perry  v.  Fitz- 
howe  (assuming  the  decision  there  to  be  correct)  if  we  were 
to  hold  that  the  owner  of  a  house  could  not  exercise  the 
right  of  pulling  it  down,  because  a  trespasser  was  in  it." 
Damson  y.  Wilson  (a)  is  an  authority  to  the  same  effect. 
The  plaintiff  must  contend  that  there  is  a  difference  between 
the  right  to  abate  a  nuisance  on  a  common  and  on  a  per- 
son's own  soil.  [fFilde^  B. — Burling  v.  Reid  and  Perry  v. 
Fitzhowe  shew  a  clear  distinction  between  a  man  pulling 
down  his  own  house  and  pulling  down  an  inhabited  house 
to  abate  a  nuisance  on  a  common.]  It  is  only  necessary  to 
give  notice  before  abating  a  nuisance,  where  there  is  no 
right  to  enter  upon  the  land. 

Dowdesioell^  in  reply. — In  Burling  v.  Read  and  Damson 
y.  WUson  the  house  which  the  defendant  pulled  down  was 
bis  own.  The  act  of  the  defendant  in  pulling  down  an 
inhabited  house  on  a  common  would  be  attended  with  risk  of 
a  breach  of  the  peace.  [Pollock^  C.  B. — The  argument  that 
an  act  is  unlawful  because  it  may  lead  to  a  breach  of  the 
peace,  is  very  vague.  What  has  a  stronger  tendency  to  a 
breach  of  the  peace  than  the  common  '^molliter  manus 
impoBuit,"  where  one  man  comes  into  actual  collision  with 
another.  In  the  assertion  of  a  right,  a  person  is  not  bound 
to  send  for  a  policeman  or  to  bring  an  action  of  ejectment, 
and  why  should  not  the  same  doctrine  apply  to  a  tenement 
erected  on  a  common  ?  Wtlde^  B. — The  doctrine  of  abate- 
ment of  nuisance  is  an  exception  to  the  general  law  of 

(a)  1 1  Q.  B.  890. 
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1862.  England,  that  a  man  has  no  right  to  take  the  law  into  his 
■J^^  own  hands.]  The  fact  that  the  plaintiff  and  his  family 
occupied  the  house  at  the  time  the  defendant  palled  it 
down,  is  a  substantial  part  of  the  declaration,  and  not  mere 
matter  of  aggravation. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Chamkell,  B. — The  question  in  this  case  arises  on  a 
demurrer  to  the  third  plea,  to  which  the  plaintiff  has  replied 
as  well  as  demurred.  The  decision  of  the  question  is  of  no 
importance  to  the  parties  except  as  regards  the  matter  of 
costs.  The  plea  was  impeached  principally  on  the  authority 
of  Perry  v.  Fitzhawe  (a),  which  it  was  contended  by  the 
plaintiff  was  precisely  in  point.  One  member  of  the  Court 
is  of  opinion  that  that  case  may  be  distinguished  from  the 
present,  and  that  the  principle  intended  to  be  there  laid 
down  may  be  gathered  from  the  explanation  of  that  case  by 
Ix>rd  Denman,  C.  J.,  when  delivering  the  judgment  of  the 
Court  of  Exchequer  Chamber  in  Harvey  v.  Bridges  (i). 
The  majority  of  the  Court  are,  however,  of  opinion  that 
Perry  v.  Fitzhawe  is  not  distinguishable  from  the  present 
case.  We  decline  to  express  any  opinion  as  to  whether,  if 
this  question  had  come  before  us  for  the  first  time,  we  should 
have  concurred  in  the  judgment  pronounced  by  the  Court 
of  Queen's  Bench  in  Perry  r.  Fitzhawe;  but,  seeing  that 
the  question  is  of  no  importance  except  as  regards  costs^ 
we  think  it  better  as  the  Court  is  not  unaminous^  to  abide 
by  that  decision  and  leave  the  defendant,  if  dissatisfied  with 
it,  to  take  the  case  to  a  Court  of  error.  Our  judgment  will 
therefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  8  Q.  B.  757.  (ft)  1  Exch.  261. 
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HE  declaration  was  on  a  promissory  note  made  by  the  ^^  defendant 
defendant  for  payment  to  the  plaintiflF  of  16£  ¥^°g  T^^- 

Plea — That,  before  the  making  of  the  said  note  and  Court  for  the 

peliefof 

before  the  nhng  by  the  defendant  of  the  petition  here-  insolvent 
inafter  mentioned,  the  defendant  was  indebted  to  divers  discharge  was 
persons  in  divers  sums  of  money,  and  among  others  to  the  S^i^^^t^. 
pl«ntiff  in  a  certain  sum  of  money,  to  wit,  1 U  18*.,  together  ^"^te^"'' 
with  costs,  which  the  plaintiff  had  recovered  against  the  j^g^^thlf"^ 
defendant,  and  afterwards  and  before  the  commencement  the  defendant 

should  give 

of  this  suit  a  petition  for  the  protection  of  the  defendant  the  plaintiff 

^  ,  a  promis8(»ry 

from  process  was  duly,  and  according  to  the  form  of  the  note  as  a 
statutes  in  that  case  made  and  provided,  presented  by  the  his  debt,  and 
defendant  to  the  Court  for  Relief  of  Insolvent  Debtors  in  pj^in^  in 
England,  and  a  final  order  for  protection  and  distribution  S^J'^o^d 
was  duly  made  in  the  matter  of  the  said  petition  by  a  Com-  ^°*  oppose 
missioner  of  the  said  Court  duly  authorized  in  that  behalf,  a  final  order 

for  protection. 

and  the  said  debt  was  inserted,  with  all  the  necessary  par-  This  arrange- 
ticulars,  in  the  schedule  of  the  defendant's  debts  annexed  sanctioned  by 
to  the  said  petition,  according  to  the  provisions  of  the  nonerof  the 
said  statutes:   that  the   said  note  was  made  and   given  adj^ned^the 
by  the  defendant  to  the  plaintiff,  after  the  filing  of  the  said  ^  aUo^f  Its 
petition  and  before  the  makinir  of  the  said  final  order,  as  being  effected. 

*^  *^  ^  Thepromis- 

and  for  a  new  security  for  the  payment  to  the  plaintiff  of  sory  note  was 

accordingly 

the  said  debt  fi'om  which  the  defendant  was  discharged  as  given,  the 
aforesaid,  of  and  in  pursuance  of  a  certain  unlawful  agree-  withdrawn 
ment  between  the  defendant  and  the  plaintiff,  that  the  plaintiff  ^j^^r  for 
would  forbear  to  oppose  the  making  of  the  said  final  order,  ^^^ffeid, 

that  the  agree- 
ment was  illegal  as  against  the  policy  of  the  law,  and  that  the  promissory  note  given  in  pur- 
snance  of  it  wae  therefore  void. 
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And  the  plaintiff  at  all  times  aforesaid  bad  power  and  right 
to  oppose  the  making  of  the  said  final  order;  and  the 
plaintiff^  in  pursuance  of  the  said  agreement  and  in  con- 
sideration of  having  received  the  said  note  as  aforesaid,  did 
not  oppose  the  making  of  the  said  final  order  of  adjudi- 
cation ;  and  that  save  as  aforesaid  there  never  was  any 
consideration  for  the  defendant's  making  and  giving  the 
said  note  to  the  plaintiff,  or  for  the  plaintiff's  receiving  and 
holding  the  same. 

Replication. — That  before  the  making  of  the  said  final 
order  in  that  plea  mentioned  the  matter  of  the  said  petition 
was  postponed  bv  the  said  Commissioner  of  the  said  Court, 
in  order  to  enable  and  for  the  express  purpose  of  enabling 
the  defendant  to  come  to  some  arrangement  with  the 
plaintiff  in  respect  of  the  said  debt  due  from  the  de- 
fendant to  the  plaintiff,  in  the  said  plea  mentioned,  and 
with  an  intimation  that  no  such  final  order  would  be  made 
in  the  matter  of  the  said  petition  unless  such  an  arrange- 
ment were  so  made :  and  that,  during  such  adjournment, 
an  arrangement  was  accordingly  made  by  and  between  the 
plaintiff  and  the  defendant  in  respect  of  the  said  debt, 
whereby  it  was  arranged  that  the  defendant  should  make 
and  deliver  the  said  note  to  the  plaintiff  for  and  on  account 
of  the  said  debt,  and  that  accordingly  the  said  note  was 
made  and  delivered  by  the  defendant  to  the  plaintiff  for 
and  on  account  of  the  said  debt  in  pursuance  of  such 
arrangement.  And  that  such  arrangement  was  made  with 
the  privity,  consent  and  allowance  of  the  said  Court  in  the 
said  plea  mentioned;  and  that,  in  fact,  the  said  Commis- 
sioner would  not  make  the  said  final  order  until  such 
arrangement  with  the  plaintiff,  in  respect  of  the  said  debt, 
had  in  fact  been  made ;  and  so  the  plaintiff  in  fact  says, 
that  the  said  arrangement  (being  the  said  agreement  in  the 
said  plea  mentioned)  was  no  fraud  upon  the  said  creditors 
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of  the  defendant,  or  the  add  Court  making  the  said  final        1862. 
Older,  or  npon  the  laws  applicable  to  the  said  petition.  u^^^    ^ 

Demorrer  and  joinder  therein.  •• 

WsLuva.  • 

Adduan  aigned  for  the  defendant  (Feb.  5). — ^The  plea 
states  that  the  note  was  given  upon  the  illegal  consideration 
that  the  plaintiff  should  withdraw  his  opposition  to  the 
defendant's  dischaige  under  the  Insolvent  Debtors'  Acts. 
That  is  a  good  answer.  But  the  effect  of  the  illegality  of 
that  transaction  is  not  obviated  by  the  matter  alleged  in  the 
replication,  namely,  that  the  arrangement  was  sanctioned 
by  the  Commissioner.  The  addition  of  that  incident  makes 
the  transaction  even  woise  than  it  appears  on  the  plea.  The 
policy  of  the  law  is  that  there  should  be  a  fiill  disclosure  of 
the  affairs  of  an  insolvent.  In  Nerot  v.  Wallace  (a)  it  was 
held  that  a  promise  made  by  the  friend  of  a  banknipt  when 
he  was  on  his  last  examination,  that,  in  consideration  that 
the  assignees  and  commissioners  would  forbear  to  examine 
him  touching  certain  sums  which  he  was  charged  with 
having  received  and  not  accounted  for,  he  would  pay  such 
sums  as  the  bankrupt  had  received  and  not  accounted  for, 
was  void,  as  being  against  the  policy  of  the  bankrupt  laws. 
— He  was  then  stopped  by  the  Court. 

Hanee,  for  the  plaintiff. — The  arrangement  under  which 
the  note  was  given  does  not  contravene  the  provisions 
of  any  statute.  It  is  said,  however,  that  it  is  against  the 
general  policy  of  the  law  that  such  a  transaction  should 
be  allowed.  That  may  be  so  where  the  security  is  given 
by  the  debtor  in  secret,  and  in  fraud  of  the  other  creditors ; 
but  here,  as  alleged  by  the  replication,  it  was  done  with  the 
sanction  of  the  Commissioner  who,  in  open  Court,  adjourned 
the  hearing  avowedly  for  the  purpose  of  the  arrangement. 

(a)  3  T.  R.  17. 
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1862.        By  section  91  of  the  1  &  2  Vict.  c.  110,  a  creditor  is  pre* 
Vji-w-.-^      vented  from  suine  on  any  security  criven  for  a  debt  ftom 

HUKPBBXT8  ^  J  J    O 

V-  which  the  insolvent  has  obtained  his  discharge ;  but  no  similar 

Wbluho. 

provision  is  contained  in  the  5  &  6  Vict.  c.  116,  or  the  7  &  8 
Vict,  c  96,  under  which  the  petition  in  this  case  was  pre- 
sented. It  may,  therefore,  be  inferred  that  it  was  not  the 
intention  of  the  legislature  that  actions  upon  new  securi- 
ties should  be  prohibited.  The  defendant  has  had  the  fall 
benefit  of  the  contract,  for  he  obtained  his  dischaige  through 
it;  and  he  now  seeks  to  take  advantage  of  his  own  firaud« 

Addison,  in  reply. — The  case  of  Nsrot  v.  Wallace  shews 
that  the  sanction  of  the  Commissioner  to  the  giving  the 
new  security  does  not  prevent  the  withdrawal  of  the  oppo- 
sition being  an  illegal  consideration.  [^ChannelU  B. — In 
Tayhr  v.  Wih(m{a),  it  was  held  that  a  security  given  by  a 
bankrupt  to  a  creditor,  in  consideration  of  his  forbearing  to 
oppose  the  bankrupt's  last  examination,  was  not  void  under 
the  12  &  13  Vict  c.  106,8. 202,  which  makes  void  securities 
for  debts  given  in  consideration  of  the  creditor's  forbearing 
to  oppose  the  allowance  of  the  bankrupt's  certificate.]  In 
Murray  v.  Reeves  (i),  an  agreement  that  a  creditor  should 
be  appointed  sole  assignee  of  an  insolvent  debtor's  estate^ 
and  should  receive  100/.  out  of  it  within  three  weeks  from 
his  appointment,  in  consideration  of  his  withdrawing  his 
opposition  to  the  insolvent's  discharge,  was  held  void.  Lord 
Tenterden,  C.  J.,  said: — <'It  is  obvious  that  a  measure  of 
this  kind  takesfrom  the  Commissioners  that  superintendence, 
controul  and  power  of  imprisonment  for  a  time,  which  the 
legislature  intended  to  vest  in  them;  and,  consequently, 
deprives  the  other  creditors  of  the  benefit  of  that  full  dis- 
closure, voluntarily  and  finely  to  be  made,  which  they  are 
entitled  to  have.  Such  bargaining,  whatever  may  have  been 

(a)  5  Excb.  251.  (h)  8  B.  &  C.  421 . 
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intended  or  effected  in  the  particular  case,  may,  in  many       1862. 
casegy  give  protection  to  fraudulent  concealment,  to  the  great    -g^^^j^ 
prejudice  of  creditors,  and  is,  therefore,  in  our  opinion,  con-  <^- 

XxBij  to  the  policy  of  this  part  of  the  law,  and,  consequently, 
Toid." 

Cur.  ado.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Pqllqck,  C.  B. — ^We  are  all  of  opinion  that  the  plea  is 
good,  and  that  the  replication  affords  no  answer  to  it;  and, 
therefore,  our  judgment  ought  to  be  for  the  defendant.  The 
action  is  brought  on  a  promissory  note;  there  is  a  plea 
that  the  note  was  given  in  consideration  of  the  plaintiff 
irithdrawing  his  opposition  to  the  defendant's  obtaining  a 
final  order  for  protection.  It  is  unnecessary  to  dte  the 
anthorities  which  decide  that  the  plea  is  good*  There  is  a 
replication  to  the  plea,  stating  that  the  agreement  was  made, 
and  the  note  given,  with  the  sanction  of  the  Insolvent 
Coort  We  are  all  inclined  to  think  that  the  Court  had  no 
authority  to  sanction  such  an  arrangement:  and  we  are  of 
opinion  that  it  was  illegal,  notwithstanding  such  sanction, 
and  that  no  action  can  be  maintaiued  upon  the  note. 

Judgment|for  the  defendant  (a). 

(a)  Beported  hj  W.  Marshall,  Esq. 
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Afay9.  Thb  ATTORNEY  GENERAL  V.  Kent  and  Others. 

Information  in  equity  by  the  Attorney  General  (so 
far  as  material),  as  follows : — 

1.  The  object  of  this  information  is  to  obtain  from  the 
defendants,  who  are  the  executors  of  the  will  of  Alexander 


In  the  year 
1818,  a,  a 
Portuguese, 
came  to  £ng- 
luid  u  agent 
of  a  wine 
Company,  in 

he  was^^*^      Teixeira  Sampayo,  Baron  de  Sampayo,  late  of  Barnes,  in  the 
S?vearl833^  county  of  Surrey,  deceased,  payment  of  the  legacy  duty 

■r 

He  continued 
to  reside  in 

igla 

the 
1857  was 
appointed 
attache  to  the 


England,  and 
in  the  year 


Portuguese 
Embassy, 
which  office  he 
held  until 
his  death  in 
1860.    There 
was  no  evi- 
dence of  his 


which  has  become  due  to  her  Majesty  in  respect  of  the  tes- 
tator's personal  estate,  and  the  question  for  the  decision  of 
the  Court  is  whether  the  testator  was  at  the  time  of  his 
death  domiciled  in  England. 

2.  The  testator  died  at  Barnes,  in  the  county  of  Surrey, 
on  the  11th  day  of  May,  1860.     The  Attorney  General  is 
ignorant  as  to  the  place  of  his  birth,  but  it  is  alleged  by  the 
defendants  that  he  was  born  in  the  kingdom  of  Portugal  or 
having  visited   in  some  dependency  thereof. 

Portugal,  or 

communicated       3.  In  the  year  1819,  the  testator  came  to  England,  and 

with  any  per- 
son there, 
after  he  came 
to  England. 
In  a  will  in 
his  hand- 
writing he 
stated  that 
as  he  was  a 
Portuguese 
subject,  and 
an  attache, 
his  property 
was  not  haole 
to  legacy 
duty. 

Held:-- 
First,  that  S. 
acquired  an 


had  his  Bxed  and  permanent  abode  in  this  country  down  to 
the  time  of  his  death  in  1860,  as  before  stated,  and  during 
all  or  most  part  of  that  period,  he  was  engaged  in  mercan* 
tile  pursuits,  by  means  of  which  he  amassed  a  considerable 
fortune. 

4.  The  testator  on  the  3rd  day  of  December,  1859,  made 
his  last  will  and  testament  in  writing  of  that  date,  and  duly 
executed  the  same  in  the  manner  and  with  the  formalities 
required  by  the  Eilglish  law^  and  he  therein  described  him- 
self as  *^  Alexander  Teixeira,  Sampayo  Baron  de  Sampayo, 

English 

domicil.     Secondly,  that  his  appointment  as  attache  did  not  revive  his  domicil  of  origin,  and 

consequently  his  personal  property  was  liable  to  legacy  duty. 
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aPortugaese  subject,  and  an  Attache  to  the  Legation  of  His        1862. 
most  Faithful  Majesty  the  King  of  Portugal,  now  residing     ^^^^ 
at  Barnes,  in  the  county  of  Surrey."  And  he  appointed  the      General 
above  named  defendants  executors  of  his  will.  Kszit. 

5.  After  the  testator's  death,  that  is  to  say,  on  the  2nd 
day  of  June,  1860,  the  above  named  defendants  duly  proved 
his  will  in  her  Majesty's  Court  of  Probate. 

6.  Application  has  been  made  to  the  defendants  for  pay- 
ment of  l^acy  duty  in  respect  of  the  testator's  personal  estate, 
but  they  refuse  to  pay  the  same,  on  the  ground,  as  they 
allege,  that  the  testator  was  not  at  the  time  of  his  death 
domiciled  in  England;  and  they  allege  that,  in  the  year 
1857,  the  then  King  of  Portugal  made  the  testator  an 
attache  of  the  Portuguese  Embassy  in  this  country,  and 
conferred  on  him  the  rank  of  Baron,  and  that  such  ap- 
pointment, was  notified  to  and  recognized  by  the  Foreign 
Office  in  this  country,  and  that  on  the  ground  of  such 
appointment  the  testator  claimed  and  obtained  exemption 
from  the  payment  of  assessed  and  other  taxes;  and  they 
insist  that,  under  these  circumstances,  the  testator  was  at 
the  time  of  his  death  a  Portuguese  subject,  and  domiciled 
in  Portugal. 

7.  The  Attorney  General  insists  that  the  testator,  by 
residing  and  engaging  in  trade  in  this  countiy  or  other- 
wise, had  acquired  an  English  domicil  previously  to  the 
year  1857,  when,  as  the  defendants  allege,  he  was  made 
attache  to  the  Portuguese  Embassy  here,  and  that  the 
English  domicil  which  he  so  acquired  was  not  thereby 
lost,  but  continued  to  be  the  testator's  domicil  at  the  time 
of  his  death,  and  that  therefore  his  personal  estate  is  sub- 
ject to  legacy  duty,  and  that  the  defendants,  as  executors 
of  his  will,  are  liable  to  pay  the  same. 

Prayer. — That  it  may  be  declared  that  the  testator, 
Alexander  Teixeira   Sampayo,   Baron  de   Sampayo,  de- 
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Ig62.       ceased,  was  domiciled  in  England  at  the  time  of  liis  death, 
^^"^      *^d  t^t  legacy  duty  is  payable  to  her  Majesty  in  respect 
Obksral     of  his  personal  estate,  and  that  the  defendants  are  account- 
able for  the  same,  &c. 

The  answer  of  the  defendants  was  as  follows  :— 

1.  The  testator  died  at  Barnes,  in  the  county  of  Sorrey, 
on  the  llth  day  of  May,  18S0.  The  testator  was  bom, 
as  we  are  informed  and  believe,  at  Angra  in  the  island  of 
Terceira,  one  of  the  Western  Islands  or  Azores^  then  and 
still  part  of  the  dominions  of  the  King  of  Portugal,  in  the 
year  1795,  and  was  the  son  of  Portuguese  parents,  who 
had  always^  up  to  the  time  of  his  birth  as  aforesaid,  been 
resident  in  the  said  island  of  Terceira. 

2.  The  testator,  as  we  are  informed  and  believe, 
came  to  England  in  or  about  the  year  1818  (having,  how- 
ever, previously  visited  England),  in  the  capacity  of  a 
commissioner  or  agent,  to  manage  in  London  the  affairs 
and  business  of  an  incorporated  Portuguese  association 
called  the  '*  Oporto  Wine  Company,"  in  which  the  then  King 
of  Portugal  was  largely  interested,  and  which  was  established 
under  the  authority  of  the  Portuguese  Government  for  the 
purpose  of  extending  the  sale  of  Portuguese  wines  in 
England,  and  continued  to  reside  in  London,  in  such 
capacity  of  Commissioner  or  agent  of  the  said  Company, 
until  the  year  1833,  when  the  said  Company  ceased 
to  exist.  From  the  year  1828  to  the  year  1833  the 
testator  also  held,  jointly  with  his  late  brother  Francisco 
Teixeira,  Baron  de  Sampayo,  the  office  of  financial  agent 
and  representative  of  the  Portuguese  Government  in 
London.  The  testator  resided  at  Barnes  aforesud 
firom  the  year  1833  until  the  time  of  his  death.  But  we 
say  that  the  testator  was  not,  except  as  aforesaid,  engaged 
in  mercantile  pursuits,  and  that  he  did  not  acquire  thereby 
any  considerable  fortune,  as  alleged  in  the  information. 
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3.  The  testator  made  hb  last  will  and  testament  in  1862. 
writing  on  the  3rd  day  of  December,  1 859,  and  executed 
the  same  in  the  manner  and  with  the  formalities  required 
hj  the  English  law,  and  therein  described  himself  as  in  the 
fourth  paragraph  of  the  said  information  mentioned,  and 
thereby  appointed  us  executors  of  his  said  wilL  The  said 
will  would  be  ralid  according  to  the  law  of  Portugal,  being 
made  according  to  the  law  of  the  country  in  which  the 
testator  actually  was  at  the  time  of  making  hb  will, 
although  he  was,  as  we  insist,  at  that  time  and  at  the 
time  of  his  death,  domiciled  in  Portugal.  The  testator 
had  previously  thereto  signed  several  testamentary  papers 
in  his  own  handwriting^  in  one  of  which,  bearing  date  the 
Srd  day  of  December,  1857,  and  which,  but  for  the  execu- 
tion of  the  said  will  of  the  3rd  day  of  December,  1859, 
would  have  been  the  last  will  and  testament  of  the  testator^ 
the  said  testator  stated  as  follows: — *^As  I  am  a  foreigner 
who  always  intended  to  return  to  my  country,  and  besides 
being  an  attache  of  the  Legation  of  His  most  Faithful 
Majesty  the  King  of  Portugal,  in  London,  my  property  is 
not  subject  to  legacy  duty/'  The  said  will  of  3rd  December^ 
1859,  was  prepared  by  the  defendant,  Francis  Thomas 
Birchani,  who  was  the  testator's  solicitor,  and  who  omitted 
so  much  of  the  above  passage  as  related  to  legacy  duty 
without  any  communication  thereon  with  or  instructions 
from  the  testator. 

4.  We  proved  the  said  will  of  the  Srd  December,  1859, 
in  her  Majesty's  Court  of  Probate  on  the  2nd  day  of  June, 
186a 

5.  We  refuse  to  pay  legacy  duty  in  respect  of  the  testa- 
tor's personal  estate,  on  the  ground  that  the  testator  was, 
as  appears  firom  the  facts  set  forth  in  the  information  and 
in  the  answer,  domiciled  at  the  time  of  his  death  in  the 
kingdom  of  Portugal,  and  also  on  the  ground  that  the 
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1862.        testator  was,  in  the  year  1857,  appointed  by  his  late  Majesty 
^**^^'^^       the  then  King  of  Portugal,  an  attach^  to  the  legation  of  his 

ATTORN  BT  

G£MERAL  Majesty  in  England,  which  appointment  was  duly  notified 
Kent.  to  and  recognized  by  her  Majesty's  then  Principal  Secretary 
of  State  for  Foreign  Affairs,  and  which  appointment  the 
testator  continued  to  hold  from  the  year  1857  until  his 
death,  and  in  respect  of  which  the  testator,  in  the  year 
1858,  claimed  and  obtained  from  the  Board  of  Inland 
Revenue  an  exemption  from  the  payment  of  assessed  taxes. 

The  Attorney  General,  The  Solicitor  General,  Locke  and 
Hanson,  for  the  Crown. — There  are  two  questions :  first, 
what  is  the  conclusion  from  the  evidence,  apart  from  any 
special  influence  of  the  testator's  diplomatic  character? 
Secondly,  what  effect  had  that  character  ?  This  is  stronger 
than  any  case  in  favour  of  the  conclusion  that  the  testator 
acquired  an  English  domicil  which  continued  up  to  the 
time  of  his  death.  There  exists  both  the  factum  and  the 
animus,  for  there  is  the  fact  of  a  protracted  residence  in 
England,  without  an  animus  revertendi.  At  the  age  of 
twenty-four  the  testator  came  to  England,  and  was  engaged 
in  commerce  from  the  year  1818  to  the  year  1833.  That 
alone  would  be  some  evidence  of  the  animus  or  intention 
to  change  his  domicil.  Moreover,  he  continued  to  reside 
in  this  country  until  his  death  in  1860,  and  it  does  not 
appear  that  he  ever  visited  his  native  country,  or  com- 
municated with  any  person  there.  A  series  of  cases  have 
established  that  personal  property,  having  no  situs  of  its 
own,  follows  the  domicil  of  its  owner ;  and  the  question 
whether  legacy  duty  is  payable  depends  on  the  place  of 
domicil  at  the  time  of  the  testator^s  death:  Thomson  v. 
The  Advocate  General  (a).  The  principle  on  which  the 
doctrine  proceeds  is  **  mobilia  sequuntur  personam."  [Mar' 

(a)  12  CI.  &  F.  1. 
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tin,  R — That  was  acted  upon  in  the  recent  case  of  The  1862. 
Attorney  General  v.  Pottinger  (a).]  If  the  testator  had  not  ^^^"^^'^^ 
been  appointed  an  attache  of  the  Portuguese  Embassy,  Gbhe&al 
there  could  have  been  no  question.  Then  what  is  the  in-  Kbmt. 
flaence  of  the  diplomatic  character  ?  None  whatever ;  be- 
cause, when  once  the  domicil  is  ascertained,  there  must  be 
a  departure  to  some  other  place  with  an  intention  to  remain 
there.  It  will,  perhaps,  be  argued  that  there  was  a  con- 
structive departure  because  the  testator  accepted  the  office 
of  attache  to  a  foreign  embassy.  That  argument  is  founded 
upon  language  used  for  a  different  purpose  by  writers  on 
iutemational  law.  Thus,  in  Vattel,  bk.  1,  ch.  xix.,  §  217, 
it  is  said,  **  that  children  bom  out  of  the  country  in  the 
armies  of  the  state,  or  in  the  house  of  its  minister  at  a 
foreign  court,  are  reputed  bom  in  the  country ;  for  a  citizen 
who  is  absent  with  his  family  on  the  service  of  the  state, 
but  still  dependent  on  it  and  subject  to  its  jurisdiction,  can- 
not be  considered  as  having  quitted  its  territory.'*  Again,  in 
Wbeatonon  International  Law,  pt.  3,  ch.  1,  §  15,  it  is  said: 
"  To  give  a  more  lively  idea  of  this  complete  exemption  from 
the  local  jurisdiction,  the  fiction  of  extra- territoriality  has  been 
iDvented,  by  which  the  minister,  though  actually  in  a  foreign 
country,  is  supposed  still  to  remain  within  the  territory  of 
his  own  sovereign.  He  continues  still  subject  to  the  laws  of 
bis  own  country,  which  govem  his  personal  status  and  rights 
of  property,  whether  derived  from  contract,  inheritance  or 
testament.  His  children  born  abroad  are  considered  as 
natives."  That  is  stated  by  Lord  Stawell,  in  the  case  of  The 
Caroline  (&),  to  be  a  mere  fiction  of  law,  which  ought  not 
to  be  extended.  The  testator,  as  member  of  a  foreign  em- 
bassy, was  entitled,  during  his  life,  to  all  the  privileges 
and  immunities  conceded  by  the .  comity  of  nations  to 
persons  engaged  in  the  diplomatic  service ;  but  that  cannot 
(a)  6  H.  &  N.  733.  (p)  6  Rob.  Adm.  Bep.  468. 

VOL.  I. — H.  &  C.  C  EXCH. 
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1862.  affect  the  domicil  which  he  acquired  in  England.  If  a 
^'^^^''^^^  foreimer  comes  to  this  country  in  a  diplomatic  character, 
Gemebal  and  remains  here  however  long,  no  inference  can  arise  of 
Kent.  an  intention  to  acquire  an  English  domicil,  because  his 
residence  must  naturally  bd  referred  to  a  desire  to  carry 
out  the  orders  of  his  sovereign  ;  but  where  a  foreigner  has 
acquired  an  English  domicil,  the  fact  of  his  appointment 
as  attache  to  an  embassy  cannot  revive  his  domicil  of 
origin.  Notwithstanding  the  general  rule,  a  foreign  am- 
bassador may,  by  his  declarations  and  acts,  coupled  with 
residence,  acquire  an  English  domicil :  H^ath  v.  Samson  {a\ 
At  all  events,  that  case  is  an  authority  that  where  a  foreign 
ambassador  has  acquired  an  English  domicil,  it  is  not  af- 
fected  by  his  having  accepted  another  diplomatic  employ- 
ment from  his  own  government  The  expressions  of  the 
testator  in  the  will  of  1857  tend  to  shew  a  consciousness 
that  he  had  acquired  an  English  domicil,  and  a  desire  that 
his  property  should  not  be  subject  to  legacy  duty.  The 
expression  of  an  intention  not  to  renounce  a  domicil  of 
origin  cannot  prevail  against  the  intention  and  facts  collected 
from  the  acts  of  the  party,  if  they  are  otherwise  sufficient 
to  constitute  a  domicil  abroad :  In  re  Steer  {b).  So,  where 
a  British  subject  has  resided  for  a  long  period  in  a  foreign 
country,  the  animus  revertendi  and  claim  to  be  considered 
a  British  subject  will  not  preserve  his  domicil  of  origin,  if 
from  other  circumstances  there  is  evidence  of  his  having 
acquired  a  foreign  domicil :  Stanley  v.  Bernes  (c). — They 
also  referred  to  In  re  Bruce  (d)  and  Bruce  v.  Bruce  (e). 

Mimtoffue   Smith,  Dr.  Phillimore  and    fVelsby,   for  the 
defendants. — No  legacy  duty  is  payable.  First,  there  is  no  cvi- 

« 

(a)  14  Beav.  441.  (d)  2  C.  &  J.  436. 

(ft)  3  H.  &  N.  594.  (e)  2  Bos.  &  P.  229,  note. 

(c)  3  Hag.  £ccl.  Rep.  373. 
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dence  from  which  it  can  be  inferred  that  the  testator  acquired  1952. 
an  English  domicil,  beyond  the  mere  fact  of  residence.  A  ""-^^ — ' 
domicil  of  origin  is  not  easily  changed,  and,  when  it  is,  it  Gerebal 
easily  reverts.  Then,  was  it  ever  in  this  case  changed  ?  The  Kent. 
testator  was  a  Portuguese  subject,  who,  about  the  year  1818, 
came  to  England  as  agent  of  a  wine  Company  established 
under  the  authority  of  the  Portuguese  government,  and 
continued  in  that  capacity  until  the  year  1833.  No  infer- 
ence  can  be  drawn  from  his  appointment  in  1857  as  attach^ 
that  he  intended  to  abandon  his  Portuguese  domicil.  The 
only  declaration  which  occurs  is  that  in  the  will,  and  which 
shews  that  he  had  no  intention  to  acquire  an  English  domicil. 
In  Heath  v.  Samson  (a)  there  was  cogent  evidence  of  the 
animus  or  intention  of  the  testator  to  abandon  his  domicil 
of  origin.  If  any  inference  is  to  be  drawn  from  the  fact 
of  an  appointment  to  a  diplomatic  oflSce,  is  it  not  more 
likely  that  a  person  would  be  appointed  who  had  not  re- 
nounced, bat  retained  an  interest  in,  his  own  country? 
The  &ctum  is  not  enough  unless  it  is  accompanied  by  the 
animus.  [  fFilde,  B. — Mr.  Justice  Story  (&),  after  mention- 
ing a  variety  of  definitions  of  domicil,  says  that  ^'  it  would  be 
more  correct  to  say  that  that  place  is  properly  the  domicil 
of  a  person  in  which  his  habitation  is  fixed,  without  any  pre- 
sent intention  of  removing  therefrom.*^  The  presumption 
of  law  is  against  an  intention  to  abandon  a  domicil  of 
origin,  and  the  onus  probandi  is  on  the  party  who  a£Brms 
it.  There  is  a  category  of  persons  who  are  incapable  of 
acquiring  a  domicil  in  this  country — persons  who  are  entitled 
to  the  privilege  of  extra-territoriality.  Hodgson  v.  De  Beau^ 
chesne  (c)  was  the  case  of  a  military  officer ;  but  an  ambas- 
sador and  his  suite  are  equally  incapable  of  acquiring  a 
domicil  in   this  country .-*  Secondly,   assuming  that   the 

(a)  14  Bear.  441.  (b)  Conflict  of  Laws,  chap.  3,  §  43. 

(e)  12  Moore,  P.  C.  285. 

c  2 


20  EXCHEQUER  R£FORTI». 

1862.        testator  acquired  an  English  domicil,  his  appointment  as 
^"^"^    '       attache  revived  his  domicil  of  origin,  and  exempted  him  from 

Attorney  °  * 

General  the  taxation  of  this  country.  By  the  law  of  nations,  an 
Kent.  ambassador  is  not  subject  to  the  civil  or  criminal  law  of  the 
country  in  which  he  resides,  because,  by  a  fiction  of  law, 
be  is,  for  all  legal  purposes,  considered  as  being  in  his  own 
country.  [Martin,  B. — -You  say  it  is  the  same  as  if  he  had 
lived  and  died  on  board  a  Portuguese  ship.]  No  doubt. 
His  marriage  in  this  country,  according  to  the  Portuguese 
form,  would  have  been  valid.  In  Black.  Com.,  vol.  1,  p.  253, 
it  is  said:  ^^Tbe  rights,  the  powers,  the  duties  and  the 
privileges  of  ambassadors  are  determined  by  the  law  of 
nature  and  nations,  and  not  by  any  municipal  consti- 
tutions. For  as  they  represent  the  persons  of  their 
respective  masters,  who  owe  no  subjection  to  any  laws 
but  those  of  their  own  country,  their  actions  are  not 
subject  to  the  controul  of  the  private  law  of  that  state 
wherein  they  are  appointed  to  reside."  [Bramwell  B. — 
Do  you  say  that  if  the  testator  had  acquired  an  English 
domieil,  nevertheless,  upon  his  being  appointed  attache,  he 
would  lose  that  domicil  ?]  He  would  for  the  purpose  of 
taxation.  An  appointment  as  attache  is  inconsistent  with 
an  English  domicil.  In  Black.  Com.,  vol.  1,  p.  253,  it  is 
said :  *'  He  that  is  subject  to  the  coercion  of  laws  is  neces- 
sarily dependent  on  that  power  by  whom  those  laws  were 
made ;  but  an  ambassador  ought  to  be  independent  of  every 
power  except  that  by  which  he  is  sent ;  and  of  consequence 
ought  not  to  be  subject  to  the  mere  municipal  laws  of  that 
nation Vherein  he  is  to  exercise  his  functions."  As  an  am- 
bassador is  not  subject  to  taxation  during  his  life,  it  would  be 
inconsistent  if  his  property  were  liable  to  legacy  duty  after 
his  death.  [  fFilde,  B. — There  is  good  reason  for  that  The 
immunity  of  an  ambassador  is  a  species  of  personal  immu- 
nity ;  but  if  domiciled  here,  his  property  after  his  death  is 
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administered  or  protected  by  the  English  law.]  The  7  Ann.        1862. 
a  12,  which  prohibited  the  arrest  of  ambassadors  and  their      ^^^^ 
servants,  was  only  declaratory  of  the  common  law :   Triquet      Gbhbbal 
▼.  Bath  (a).     The  exemption  of  an  ambassador  from  the        Kent. 
municipal  law  of  the  country  in  which  he  resides  depends 
on  the  law  of  nations.     It  is  not  on  account  of  the  sacred- 
ness  of  the  person  of  an  ambassador  that  he  cannot  be  sued, 
but  because  he  is  independent  of  the  jurisdiction  of  the 
country  in  which  he  resides :  Vattel,  bk.  iv.  c.  viii.  §  1 10.    By 
a  fiction  of  law  he  is  regarded  as  the  person  whom  he  repre- 
sents, and  is  considered  as  not  being  within  the  territory  of 
thestate  to  which  he  is  accredited,  andconsequentlynotsubject 
to  its  laws:  Wildman  on  International  Law,  vol.  1,  p.  92.   The 
maxim,  '^mobiliasequuntur  personam,"  applies  to  this  case. 
Grotius  lays  down  the  rule,  that  the  personal  property  of  an 
ambassador  cannot  be  seized  as  security,  nor  taken  in  execu- 
tion by  judicial  process,  nor,  as  some  have  supposed,  by  the 
prerogative  of  the  Crown,  for  any  debts  by  him  contracted ; 
for  an  ambassador  should  be  exempt  from  all  restraint,  that 
he  may  have  entire  security  (&).   The  law  is  stated  in  similar 
terms  in  Wheaton  on  International  Law,  pt.  3,  ch.  1,  §  15. 
A,  servant  appointed  by  the  ambassador  is  in  a  different  posi- 
tion ;  for  he  is  in  no  way  connected  with  the  Crown,  but 
is  merely  appointed  for  the  personal  convenience  and  com- 
fort of  the  ambassador.     That  distinction  is  adverted  to  in 
Taylor  v.  Best  (c).   In  Story's  Conflict  of  the  Laws,  ch.  iii., 
§  48,  it  is  said : — *'  Ambassadors  and  other  foreign  minis- 
ters retain  their  domicil  in  the  country  which  they  represent, 
and  to  which  they  belong."    The  privilege  is  not  the  privi- 
lege of  the  individual,  but  of  the  Crown.    Originally,  when 
a  foreign  sovereign  came  to  this  country,  by  the  comity  of 
nations  all  his  acts  were  supposed  to  be  done  in  his  own 

(a)  3  Burr.  1480.  (b)  Lib.  ii.,  cap.  18,  s.  ix. 

(c)  14  C.  B.  487. 
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1862.  country.  The  principle  was  extended  to  a  man  of  war, 
^"^"^' — '  which  is  considered  as  a  floating  part  of  the  foreign  country, 
Genkral  and  marriages  and  wills  made  on  board  are  governed  by  the 
Keht.  law  of  that  country.  The  principle  was  further  extended 
to  ambassadors  and  their  suite;  and  no  instance  can  be 
found  of  duty  having  been  paid  in  this  country  upon  the 
personal  property  of  an  ambassador  after  his  death.  There 
is  no  distinction  in  this  respect  between  the  personal  pro- 
perty of  an  ambassador  and  that  of  one  of  his  suite.  The 
7  Ann.  c.  12,  s.  5,  provides  that  no  servant  of  a  foreign 
minister  shall  take  advantage  of  that  Act  unless  registered, 
and  it  is  not  denied  that  the  testator  was  registered.  The 
privilege  during  life,  and  the  privilege  after  death,  cannot 
be  separated,  because  they  are  founded  on  the  same  prin- 
ciple, viz.  extra-territoriality.  [Martin,  B. — Suppose  the 
testator  had  resided  all  his  life,  up  to  the  year  ISST^  in 
England,  and  had  declared  that  he  was  domiciled  here; 
but  in  1857,  having  received  a  diplomatic  appointment,  he 
went  to  Portugal,  saying  ^'  I  am  going  for  a  temporary  pur- 
pose, and  intend  to  return  to  England,  my  place  of  domicil,*' 
and  he  afterwards  died  in  Portugal,  would  not  his  personal 
property  in  England  be  subject  to  legacy  duty  ?]  Not  if 
he  held  the  diplomatic  office  at  the  time  of  his  death.  The 
principle  of  the  decision  in  Hodgson  v.  De  Beauchesne  (a) 
was  that  the  testator,  being  in  the  service  of  the  Crown  of 
England,  retained  his  English  domicil  though  he  resided 
and  died  in  France.  The  foundation  of  the  law  is  a  pas- 
sage in  Grotius  (i),  where  it  is  said  that  ambassadors  by  a 
certain  fiction  are  considered  in  the  place  of  those  who  send 
them,  and  by  a  similar  fiction  they  are,  as  it  were,  extra  ter 
rilorium,  and  thus  are  not  bound  by  the  civil  law  of  the 
people  among  whom  they  live.     Again,  it  is  laid  down  (c) 

(a)  12  Moore,  P.  C.  28^.  (5)  Lib.  ii.,  cap.  18.  s.  5. 

(c)  Lib.  11.,  cap.  IS,  s.  ix. 
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that  (he  moveable  property  of  an  ambassador  cannot  be 
taken  or  impounded  for  debt.  It  is  also  said  in  Fceliz, 
Tniite  du  Droit  International  Prive,  liv.  ii.|  tit  iL,  cbap.  2, 
sect  iv.,  that  an  ambassador  and  his  suite  enjoy  a 
complete  immunity  from  the  law  of  the  state  in  which 
they  reside,  [ffllde,  B. — That  relates  to  an  exemption 
during  his  life ;  the  reason  for  it  ceases  after  his  death.] 
It  would  be  a  violation  of  the  comity  of  nations  to  tax 
an  ambassador  during  his  life,  because  he  is  considered 
as  part  of  the  Crown,  and  his  moveable  property  as  be- 
longing to  the  Crown ;  therefore  to  tax  his  property  after 
his  death  would  be  the  same  as  taxing  the  property  of  the 
Crown:  Vattel,  6k.  4,  Ch.  8,  §  113 ;  id.  Bk.4,  Ch.  9,  §  120. 
Bynkershoek,  Fo.  Leg.,  cap.  5,  lays  down  the  proposition  in 
simihr  terms.  In  cap.  1 0,  he  points  out  the  distinction  between 
a  consul  and  an  ambassador,  and  why  the  former  is  subject  to 
the  civil  law,  viz.  because  he  does  not  represent  the  Crown. 
In  cap.  15,  there  is  a  passage  which  expresses  the  identity 
which  exists  between  the  suite  of  an  ambassador  and  the  am- 
bassador himself.  It  is  conceded,  on  the  part  of  the  Crown, 
that  if  a  foreigner  is  accredited  to  this  country  in  an  am- 
bassadorial character,  although  he  may  remain  here  all  his 
life  he  will  not  acquire  an  English  domicil,  and  therefore  will 
not  be  subject  to  the  municipal  taxation  of  this  country,  nor 
will  his  personal  estate  be  liable  to  legacy  duty  after  his  death. 
The  principle  on  which  that  is  founded  is  that  an'ambassador 
18  deemed  to  be  resident  in  the  country  by  which  he  is 
accredited,  just  as  the  sovereign  of  that  country,  if  he  came  to 
England,  would  be  deemed  to  be  resident  in  his  own  country. 
In  Story's  Conflict  of  Laws,  sect.  48,  it  is  said :  "  Ambas- 
sadors and  other  foreign  ministers  retain  their  domicil  in 
the  country  which  they  represent,  and  to  which  they  belong. 
Then,  assuming  that  the  testator  had  acquired  an  English 
domicil,  his  appointment  as  attache  conferred  on  him  all 
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1862.        ^^^  rights  and  privileges  of  an  ambassador,  and  revived  his 
""•^^^^^^      domicil  of  oriein  the  same  as  if  he  had  returned  to  Portugal, 

Attorney  '^        ^ 

General  or  had  lived  and  died  on  board  a  Portuguese  man  of  war. 
Kent.  It  does  not  depend  on  the  factum  or  animus,  but  it  is  a 
domicil  cast  on  the  party  by  operation  of  law.  In  Story's 
Conflict  of  the  Laws,  §  49,  after  describing  in  what  manner 
a  domicil,  whether  of  birth,  choice,  or  otherwise,  may 
be  acquired,  changed  or  lost,  it  is  said: — ''From  these 
considerations  and  rules  the  general  conclusion  may  be 
deduced,  that  domicil  is  of  three  sorts;  domicil  by  birth, 
domicil  by  choice,  and  domicil  by  operation  of  law.**  In 
the  case  of  Le  Verguire  {a)  Lord  Stowell  said: — ''It  is 
always  to  be  remembered  that  the  native  character  easily 
reverts,  and  that  it  requires  fewer  circumstances  to  constitute 
domicil  in  the  case  of  a  native  bom  subject  than  to  impress 
the  national  character  on  one  who  b  originally  of  another 
character." 

The  Attorney  General  replied. 

Pollock,  C.  B. — I  am  of  opinion  that  the  Crown  is 
entitled  to  judgment.  It  is  established  by  the  case  of 
Thomson  v.  TAe  Advocate  General  (&)  that  the  payment  of 
legacy  duty,  or  the  immunity  from  such  payment,  depends 
on  the  domicil  of  the  party  whose  property  is  concerned ; 
and  the  appointment  of  the  testator  as  attache  to  the 
Embassy  of  Portugal  does  not  appear  to  me  to  vary  the 
case,  for  after  the  decision  in  Heath  v.  Samson  (c),  that  a 
foreigner  may  fill  the  office  of  ambassador  to  a  foreign 
power  and  yet  be  domiciled  in  England,  it  is  clear  that  the 
testator  might  be  domiciled  in  England  notwithstanding  he 
was  an  attach^. 

Then  the  question  is,  whether  the  testator  was  domiciled 

(a)  5  Rob.  Adm.  Rep.  99.  (h)  12  CI.  &  F.  1. 

(b)  14  Beav.  441. 
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in  England  before  bis  appointment  as  attacb6.     It  appears       1862. 

to  me   he  was,  for  tbe  circumstances   under  wbicb  bis      ^^-^-^ 

Attorney 

residence  commenced,  and  tbe  total  absence  of  any  visit  Gehbral 
to  bis  own  country,  or  of  any  communication  witb  any  Kemt. 
person  in  tbat  country,  tend  to  sbew  tbat  long  residence  in 
England  bad  tbat  effect  wbicb  Lord  Stawell,  in  tbe  case  of 
The  Harmony  (a),  said  ougbt  to  be  attacbed  to  time.  I  tbink 
tbe  declaration  in  tbe  will,  wbicb  was  not  tbe  last,  is  entitled 
to  very  little,  if  any,  consideration.  At  tbe  time  tbe  tes- 
tator was  appointed  attacbe  be  was  domiciled  in  England, 
and,  in  my  opinion,  bis  appointment  to  tbat  office  did  not 
put  an  end  to  bis  Englisb  domicil,  or  confer  upon  bim  any 
rigbt  to  resort  to  a  Portuguese  domicil.  For  tbese  reasons 
I  think  tbat  tbe  testator  at  tbe  time  of  bis  deatb  was  domi- 
ciled in  England,  and  therefore  bis  property  is  liable  to 
legacy  doty. 

Mabtin,  B. — I  am  of  tbe  same  opinion.  Wben  tbe  case 
is  understood,  it  is  very  plain.  Tbe  claim  is  for  legacy  duty, 
whicb  is  a  duty  imposed  by  act  of  parliament  upon  tbe 
personal  property  of  deceased  persons,  tbe  exigencies  of  tbe 
State  requiring  it.  It  has  been  establisbed  for  years  tbat, 
in  order  to  ascertain  tbe  liability  to  duty  cbargeable  on 
personal  property,  it  is  necessary  to  ascertain  tbe  domicil  of 
tbe  person  to  whom  tbe  property  belonged ;  for  tbe  liability 
to  legacy  duty  is  governed  by  domicil. 

Then  tbe  first  question  is,  wbetber  tbe  circumstance  of 
the  testator  baving  been  at  tbe  time  of  bis  deatb  an  attacbe 
to  tbe  Portuguese  Embassy  in  any  way  alters  bis  domicil. 
I  think  not;  and  tbe  case  of  Heath  v.  Samson  {b)  is  a 
direct  autbority  to  tbe  contrary.  So  long  as  tbe  testator 
lived,  be  was  exempt  from  payment  of  taxes  by  tbe  rule 
of  international  law  referred  to;  but  tbis  question  arises 
(a)  2  Rob.  Adm.  Rep.  322.  324.  (b)  14  Beav.  441. 
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1862.        afler  his  death;  and  what  is  there  in  the  exemption,  to 

Atto&net      ^^ich  he  was  entitled  during  his  life,  to  prevent  his  pro- 

Gemebal      perty  being  subject  to  legacy  duty  after  his  death?      I 

Kekt.  apprehend  there  is  nothing.  Is  there  anything  in  the  cir* 
cumstance  that  at  the  time  of  his  death  he  filled  the  office 
of  attache  to  the  Portuguese  Embassy?  According  to  the 
case  of  Heath  r.  Sampson  he  may  have  filled  the  office  of 
ambassador  to  a  foreign  state,  and,  nevertheless,  have  re- 
tained an  English  domicil.  That  being  so,  the  question  is 
one  of  fact,  where  was  the  domicil  of  the  testator  at  the 
time  of  his  death  ?  According  to  Mr.  Justice  Story  s  (a) 
definition,  **  that  place  is  properly  the  domicil  of  a  person 
in  which  his  habitation  is  fixed,  without  any  present  inten- 
tion of  removing  therefi-om,"  In  Dr.  Phillimore's  Book  on 
Domicil  (i),  it  is  stated  that,  in  the  opinion  of  the  author,  the 
American  judges  have  laid  down  the  more  correct  definition, 
and  that  it  is  **  a  residence  at  a  particular  place,  accompanied 
with  positive  or  presumptive  proof  of  an  intention  to 
remain  there  an  unlimited  time."  Then,  applying  that 
to  this  case,  what  are  the  facts?  The  testator  was  born 
in  1795,  and  came  to  England  in  1818,  when  he  was 
only  twenty-three  years  of  age.  He  came,  as  agent  of 
the  Portuguese  Government,  to  superintend  a  trade  in 
Oporto  wines,  and  so  continued  until  the  year  1833,  when 
the  business  ceased.  Up  to  that  time,  if  I  were  called 
upon  to  draw  an  inference,  I  should  be  inclined  to  say 
that  his  domicil  was  Portugal.  From  the  year  1833  up  to 
the  year  1857  he  resided  at  Barnes,  in  Surrey,  and  during 
all  that  time  he  was  as  much  domiciled  in  England  as  a 
foreigner  could.be.  Then  did  anything  afterwards  take 
place  to  indicate  a  change  of  domicil?  His  appointment 
as  attache,  in  my  judgment,  had  not  that  efiect.    It  was  an 

(a)  Conflict  of  Laws,  Cb.  ill.,  §  43. 

(b)  Chap,  ii.,  sect.  xy.  p.  13. 
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oflSce  of  hoDoar,  shewing  ibe  eatimation  in  which  he  was        1862. 

held  by  the  Sovereign  of  his  native  country,  and  entitling      ^"'"'^'^^ 
J  ^  •''  °      Attorney 

him  to  certain  privileges ;  but  what  is  there  in  that  to  shew  Geksral 
that  he  had  formed  any  intention  to  abandon  his  English  Kent. 
domicil?  There  is  this  circumstance,  that  in  a  will  in 
his  handwriting  he  says,  ''As  I  am  a  foreigner  who 
always  intended  to  return  to  my  country,  and  besides 
being  an  attache,  &c.,  my  property  is  not  subject  to 
legacy  duty."  Now  I  find  it  stated  by  Mr.  Justice 
Story  (a),  ''that  if  a  person  has  actually  removed  to 
another  place  with  an  intention  of  remaining  there  for  an 

indefinite  time,  and  as  a  place  of  fixed  present  domicil, 
it  is  to  be  deemed  his  place  of  domicil,  notwithstanding  he 
may  entertain  a  floating  intention  to  return  at  some  future 
period."  Therefore,  giving  full  credit  to  the  statement  of 
the  testator,  that  he  had  an  intention  to  return  to  Portugal, 
that  would  not  alter  the  domicil  which  he  acquired  in  this 
country.  Perhaps  I  am  drawing  too  strong  an  inference 
from  his  statement,  but  assuming  that  such  was  his  real 
intention,  it  seems  to  me  that  it  is  not  sufficient  to  alter  his 
domicil.  For  these  reasons  I  am  of  opinion  that  the  Crown 
is  entitled  to  judgment. 

Bbamwell,  B. — I  am  of  the  same  opinion.  Setting  aside 
for  a  moment  the  nature  of  the  office  of  attache,  and  the 
effect  which  it  is  contended  it  would  have  upon  the  ac- 
quired domicil  of  the  testator,  if  he  had  one,  I  am  of  opinion 
that  the  testator,  at  the  time  of  his  death,  had  an  English 
domiciL  I  will  not  repeat  the  arguments  used  ^by  my 
brother  Martin,  which  are  to  my  mind  demonstrative. 
Giving  the  greatest  weight  to  the  considerations  in  favour 
of  the  testator's  intention  to  return,  at  some  time  or  other, 
to  his  native  country;  and  adopting  any  definition  of 
domicil  most  favourable  to  the  defendants,  I  am  never- 

(a)  Conflict  of  Laws,  Ch.  iii.  §  46. 
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1862.        tbeless  of  opinion  that  the  testator,  at  the  time  of  his  death, 
*^"^'^^       had  an  English  domicil. 

j^TTORNET  " 

General  It  is  said  that   the  efiPect  of  his  accepting  the   office 

Kent.        of  attache  was,  that  notwithstanding  the  factum  and  ani^ 
mus — his  continuous  residence  in  England  for  a  series  of 
years  and  his  evident  desire  to  retain  an  English  domicil — 
the  fact  of  his  having  become  an  attache  would  cause  him 
to  lose  that  domicil ;  because  an  ambassador  and  his  suite 
are  extra-territorial,  and  therefore,  as  soon  as  the  testator 
was  appointed  attache,  he  became  as  it  were  out  of  England 
and  in  Portugal.   1  am  clearly  of  opinion  that  it  is  not  so,  and 
I  cannot  help  adverting  to  what  was  said  by  Lord  Mansfield 
in  Mostyn  v.  Fabrigas  (a),  *'It  is  a  certain  rule  that  a  fiction 
of  law  shall  never  be  contradicted  to  defeat  the  end  for 
which  it  was  intended,  but  for  every  other  purpose  it  may 
be  contradicted."    Assuming  that  the  Portuguese  ambas* 
sador  and  his  suite  are  exempt   from  local  jurisdiction, 
because   they  may  be  considered  as  residing  in  Portu- 
gal ;  that  is  only  for  the  purpose  of  their  protection,  dig- 
nity and  comfort,  not  for  the  purpose  of  rendering  their 
property  free  from  legacy  duty  after  their  death.    We  must 
not  be  supposed  to  be  deciding  contrary  to  the  comity  of 
nations.  We  do  not  say  that  if  a  foreigner  came  to  England 
and  resided  here  as  ambassador  for  forty  or  fifty  years,  he 
would  thereby,  simpliciter,  acquire  an  English  domicil  and 
his  property  become  subject  to  legacy  duty.     What  we  say 
is  that  a  foreigner,  having  acquired  an  English  domicil, 
does   not  lose   it,  ipso  facto,  by  accepting  a  diplomatic 
appointment.     For  these  reasons  I  am  satisfied  that  the 
Crown  is  entitled  to  judgment. 

Wilde,  B. — I  am  of  the  same  opinion.  The  principle 
on  which  to  decide  whether  the  domicil  of  an  individual 
has  been  determined  or  not,  has  been  stated  by  the  rest  of 

(a)  Cowp.  177. 


SAfiTBR  TERM^    26    VICT. 


29 


the  Court ;  and  the  facts  shew  that  this  case  comes  within 
that  principle.  There  was  a  long  continuous  residence  in 
England  without  any  declaration  of  an  intention  to  leave  it ; 
and  there  is  the  fact  of  the  individual  djing  in  this  country. 
There  is  therefore  strong  evidence  of  an  English  domicil. 

Then  the  question  is  whether  the  fact  of  the  testator 
having  filled  the  oiSSce  of  attach^  from  the  year  1857 
until  his  death  altered  the  domicil  which  he  had  previ- 
ously acquired.  It  has  been  argued  that  it  did,  because 
by  a  fiction  of  law  it  put  him  out  of  England  and  into 
Portt^al.  Buty  I  agree  with  my  brother  Bramwell^  that 
is  straining  the  Gction  of  law  to  a  purpose  which  was  never 
intended.  I  am  fortified  in  that  opinion  by  a  passage  in 
Wheaton  on  International  Law  (a),  which  was  relied  on 
by  the  defendants'  counsel ;  **  From  the  moment  a  public 
minister  enters  the  territory  of  the  state  to  which  he  is  sent, 
daring  the  time  of  his  residence  until  he  leaves  the  country, 
he  is  entitled  to  entire  exemption  from  local  jurisdiction, 
both  civil  and  criminal.  Representing  the  rights,  interests 
and  dignity  of  the  sovereign  or  state  by  whom  he  is  delegated, 
his  person  is  sacred  and  inviolable.  To  give  a  more  lively 
idea  of  this  complete  exemption  firom  local  jurisdiction  the 
fiction  of  extra-territoriality  has  been  invented,  by  which 
the  minister,  though  actually  in  a  foreign  country,  is  sup- 
posed still  to  remain  within  the  territory  of  his  own  sove- 
reign." To  the  same  effect  is  the  passage  cited  from  Gro- 
tius(A),  in  which  be  uses  the  words  ^^ quasi  extra  territorium;^' 
meaning  only  that  such  is  the  sacredness  of  the  person  of  an 
ambassador^  and  his  immunity  from  the  civil  and  criminal 
law  of  the  country  in  which  he  resides,  that  he  is  to  be 
regarded  as  residing  within  his  own  country.  It  may  be 
observed,  that  subjection  to  the  civil  and  criminal  law 
does  not  depend  upon  domicil.     A  foreigner  who  comes  to 

(a)  Ft.  3,  Ch.  1,  §  15.  Qi)  Lib.  ii.,  Cap.  18.  H, 
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1862.       this  country  is  subject  to  the  civil  and  criminal  law   of 
^'^■^'"*^      England,  though  he  may  not  be  domiciled  here ;  and  as 
General     the  obligation  of  those  laws  upon  him  does  not  depend  on 
Kent.       his  domicile  so  the  immunity  from  them  does  not  shew  that 
he  is  not  domiciled  in  this  country.    It  seems  to  me  that 
the  ai^ument  has  wholly  failed  to  establish  that  the  tes- 
tator ceased  to  be  domiciled  in  England,  because  he  enjoyed 
those  immunities. 

But  a  wider  and  more  dangerous  argument  was  used,  to  the 
effect  that  whether  the  testator  was  domiciled  here  or  not,  the 
law  of  this  country  as  to  property  chargeable  with  legacy 
duty  did  not  apply.   Domicil  has  its  rights  as  well  as  its  bur* 
thens;  and  it  would  be  hard  if  a  foreigner,  by  becoming  an 
ambassador,  lost  his  English  domicil,  though  he  might  wish 
to  retain  it     There  is  no  authority  to  support  such  a  pro- 
position.    A  dictum  has  indeed  been  quoted,  to  the  effect 
that  personal  effects  or  moveables  belonging  to  a  minister 
within  the  state  where  he  resides  are  entirely  exempt  from 
the  local  jurisdiction  (a) — a  very  untenable  proposition. 
But  the  next  passage  is  this : — **  Nor  is  the  personal  pro- 
perty of  which  he  may  be  possessed,  as  a  merchant  carrying 
on  trade,  &c.,  exempt  from  the  operation  of  the  local  law ; 
and,  following  that  out  in  Taylor  v.  Best  (&),  the  Court  of 
Common  Pleas  considered  that  the  exemption  only  ex- 
tended to  moveables,  which  could  not  be  interfered  with 
without  affecting  his  personal  comfort  and  dignity  as  an 
ambassador.     Assuming  that  the  exemption  was  the  same 
after  death  as  during  life,  still  it  would  only  extend  to  a 
certain  class  of  property,  which  is  not  the  subject  of  this 
information.     For  these  reasons  I  am  of  opinion  that  the 
Crown  is  entitled  to  judgment. 

Decree  accordingly. 

(a)  Wheaton  on  International  Law,  Ft.  3,  Chap.  1,  §  18. 

(b)  14  C.  B.  487. 
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The  Attorney  General  v.  Lady  Rowb.  J^fay  12. 

Information  m  equity  by  the  Attorney  General  as  In  1856  R., 

whose  domicil 
follows :—  of  origin  was 

1.  The  object  of  this  information  is  to  obtain  from  the  ^as  appointed 
defendant,  who  is  the  sole  executrix  of  the  will  of  her  late  ^f  Ceyl^,"^^ 
husband,  Sir  William  Carpenter  Rowe,  Knight,  deceased  Jj^i^^^oitho 
(hereinafter  referred  to  as  the  "  testator*'),  payment  of  the  F^^j!?*^*^ 
legacy  duty  which   has  become  due  to  her  Majesty,  in  tis  family 

^    ■'  •  .         there,  in  the 

respect  of  the  testator's  personal  estate;  and  the  question  exercise  of  the 

for  the  decision  of  the  Court  is^  whether  the  testator  was  at  office,  until 

the  time  of  his  death  domiciled  in  England.  in  iseo. 

2.  The  testator  died  at  Colombo,  in  the  Island  of  Ceylon,  ^^J^^  *^^ 
some  time  in  the  month  of  November,  1859.  9^^^^^  f^""^/ 

'  in  England, 

3.  He  was  born  in  England  of  Enelish  parents,  and  andhein- 

^  .        Tested  krge 

resided  in  England,  practising  as  a  member  of  the  English  sums  of  money 

,  on  mortgage 

bar,  down  to  the  beginning  of  the  year  1856,  previously  to  in  Ceylon.— 
which  time  he  had  been  appointed  one  of  her  Majesty's  the  absence  of 
counsel.   In  the  month  of  February,  1856,  he  was  appointed  ^^^ntien-^ 
by  her  Majesty  to  be  Chief  Jugtice  of  the  Island  of  Ceylon ;  ffo^^g^"^"^^ 
and,  in  consequence  of  such  appointment,  he  shortly  after-  ^°^-^*^i  ?'• 
wards  left  England  and  proceeded  to  Ceylon,  and  with  his  domicil  of 

.«  .  ,         origin,  and 

Wife  and  family  continued  to  reside  in  the  island,  holding  therefore  his 
during  the  whole  period  the  said  office  of  Chief  Justice  perty  was  sub- 
there,  down  to  the  time  of  his  death.  duty?  ^^^^ 

4.  The  mode  of  appointment  to  the  said  office  is  by 
letters  patent,  under  the  seat  of  the  island,  which  are  pre- 
pared and  issued  pursuant  to  and  in  accordance  with  the 
directions  contained  in  a  Royal  warrant  addressed  to  the 
Governor  of  the  island  requiring  him  so  to  do.  The  warrant 
for  the  appointment  of  the  testator  to  be  Chief  Justice  of 
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the  island  was  (according  to  the  usual  form  of  such  war- 
rants) in  the  following  terras: — 

"  To  our  trusty  and  well-beloved  Sir  Henry  Geoi^e 
Ward^  Knight,  Grand  Cross,  &c.,  our  Governor  and  Com- 
mander-in-Chief, in  and  over  our  Island  of  Ceylon,  &c.  &c. 

**  Trusty  and  well-beloved,  we  greet  you  well.  We  being 
well  satisfied  of  the  loyalty^  integrity,  and  ability  of  our 
trusty  and  well-beloved  William  Carpenter  Rowe,  Esquire, 
one  of  our  counsel  learned  in  the  law,  have  thought   fit 
hereby  to  authorize  or  require  you  forthwith  to  cause 
letters  patent  to  be  passed,  under  the  seal  of  our  Island  of 
Ceylon,  constituting  and  appointing  him,  the  said  William 
Carpenter  Rowe,  to  be  Chief  Justice  of  our  said  island,  in 
the  room  of  our  trusty  and  well-beloved  Sir  William  Ogle 
Carr,  Knight,  to  have,  hold,  exercise,  and  enjoy  the  said 
office  and  place  during  our  pleasure,  with  all  the  rights, 
profits,  privileges,  and  advantages  thereunto  belonging  or 
appertaining,  and  you  are  to  cause  to  be  inserted  in  the 
said  letters  patent  a  clause  or  proviso/  obliging  him  the 
said  William  Carpenter  Rowe  to  actual  residence  within 
our  said  island,  and  to  execute  the  said  office  in  his  own 
person,  except  in  case  of  sickness  or  other  incapacity,  and 
all  such  other  clauses  and  provisoes  as.  are  requisite  and 
necessary  in  this  behalf,  and  for  so  doing  this  shall  be  your 
warrant.     Given  at  our  Court  at  Buckingham  Palace,  this 
8th  day  of  February,  1856,  in  the  19th  year  of  our  reign." 

5.  The  testator,  while  residing  in  the  said  Island  of 
Ceylon,  made  his  last  will  and  testament  in  writing,  dated 
the  15th  day  of  October,  1859,  and  signed  the  same  in  the 
presence  of  five  witnesses  present  at  the  same  time,  who 
attested  and  subscribed  the  same  in  his  presence ;  and  he 
therein  described  himself  as  **  Sir  William  Carpenter  Rowe, 
Knight,  Chief  Justice  of  Ceylon  ;^  and  he  thereby  consti- 
tuted his  wife,  the  above-named  defendant,  sole  executrix 
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of  his  said  will.  He  died  at  Colombo,  as  before  stated,  id 
the  month  of  Novembisr  following,  holding  at  the  time  of 
his  death  the  office  of  Chief  Justice  of  the  said  island. 

6.  The  defendant  proved  the  testator*s  said  will,  in  the 
Principal  Registry  of  Her  Majesty's  Court  of  Probate,  on 
the  6th  day  of  March,  1860,  and  thereby  became  and  is 
now  the  sole  legal  personal  representative  of  the  testator. 
Bat  she  has  not  paid  l^acy  duty  in  respect  of  the  testator's 
personal  estate,  and  she  declines  to  pay  the  same,  alleging 
that  she  is  advised  that  the  testator  was  not  at  the  time 
of  his  death  domiciled  in  England,  but  was  domiciled 
in  the  island  of  Ceylon,  and  that  consequently  no  such 
duty  is  payable.  The  defendant  has  in  her  possession  the 
probate  of  the  testator's  will,  and  she  ought  to  produce  the 
same  if  necessary. 

Prayer. — That  it  may  be  declared  that  the  testator,  Sir 
William  Carpenter  Rowe,  was  domiciled  in  England  at  the 
time  of  hb  death,  and  that  legacy  duty  is  payable  to  her 
Majesty  in  respect  of  his  personal  estate,  and  that  the 
defendant  is  accountable  for  the  same,  &c. 

The  answer  of  the  defendant  was  as  follows: — 

1.  I  admit  that  the  several  statements  contained  in  the 
said  information  are  correct  and  true,  but  I  crave  leave  to 
add  thereto  the  facts  following,  (that  is  to  say). 

The  testator,  after  his  said  appointment,  and  while  he 
resided  in  the  island  of  Ceylon,  invested  a  large  sum  of 
money,  that  is  to  say  20,000/.  and  upwards,  on  mortgage  of 
real  property  in  the  said  island  of  Ceylon;  and  in  respect 
thereof,  and  of  other  personal  property  in  the  said  island, 
I,  after  his  death,  obtained  probate  of  his  said  will  from  the 
District  Court  of  Colombo  in  the  said  island. 

2.  I  decline  to  pay  legacy  duty  on  the  personal  estate  of 
the  testator,  on  the  ground  that,  upon  the  facts  set  forth 
in  the  information,  and  in   this  my  answer  thereto,  the 
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testator  was  at   the  time  of  his  death  domiciled  in  the 
island  of  Ceylon  and  not  in  England. 

The  Attorney  General,  The  SoUcitor  General^  Locke,  and 
Hanson,  argued  for  the  plaintiff  (May  9). — The  testator  was 
domiciled  in  England  at  the  time  of  his  death.    He  did  not 
remove  the  whole  of  his  property  to  Ceylon^  and  no  doubt 
his  intention  was  to  remain  there  so  long  as  his  health  per- 
mitted him  to  discharge  the  duties  of  his  office,  and  then  to 
return  to  England.    It  is  not  that  sort  of  indefinite  intention 
which  depends  on  contingencies  which  may  never  happen ; 
but  an  intention  which,  in  the  ordinary  course  of  events, 
must  at  some  time  have  been  carried  into  effect,  if  the  tes- 
tator had  lived  so  long.    His  domicil  of  origin  was  England, 
and  therefore  the  onus  is  on  the  defendant  to  shew  that, 
animo  et  facto,  he  acquired  a  Cingalese  domicil.     There  is 
no  evidence  of  an  intent  to  abandon  his  domicil  of  origin, 
except  that  he  went  to  Ceylon  to  fulfil  the  duties  of  a  judi- 
cial office,  which  he  held  at  the  pleasure  of  the  Crown,  and 
which  he  might  at  any  moment  have  resigned.   This  case  is 
different  firom  that  of  a  person  who  formerly  went  to  India 
in  the  civil  or  military  service  of  the  East  India  Company, 
for  there  the  Indian  domicil  was  based  upon  the  nature  of 
the  occupation,  the  fulfilment  of  which  imposed  upon  him 
the  obligation  of  permanent  residence.  In  that  case,  the  law 
presumed  an  intention  consistent  with  his  duty,  and  held 
his  residence  to  be  animo  et  facto  in  India:  Forbes  ▼. 
Forbes  (a).     Here  it  was  not  only  at  the  option  of  the 
testator  how  long  he  should  remain  in  Ceylon,  but  he  held 
his  appointment  at  the  pleasure  of  the  Crown.     This  case 
resembles  another  class,  where  persons  leave  England  io  a 
public  capacity  of  a  temporary  nature ;  in  which  case  the 
English  domicil  is  not  lost     In  the  case  of  a  governor  of 

(a)  Kaj,  341. 
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a  colony,  the  place  in  which  the  duties  of  his  office  require 
him  to  reside  does  not  affect  his  domicil  of  origin.  That 
distinction  is  pointed  out  in  The  Attorney  General  v.  Gk»e»al 
Napier  {a\  where  it  was  held  that  an  oflScer  in  her  Ma-  Bowi. 
jestj's  service  who  died  while  on  duty  in  India,  did  not 
acquire  a  domicil  in  that  country ;  but  it  was  otherwise  with 
an  officer  in  the  service  of  the  East  India  Company,  because 
in  the  latter  case  there  was  an  obligation  of  permanent  resi- 
dence. In  Phillimore  on  Domicil,  chap,  vii.,  p«  61 ,  reference 
is  made  to  the  following  rules  laid  down  in  the  French  Code 
respecting  the  domicil  of  officers  in  the  civil  or  military 
service  of  the  state : — "  If  the  office  be  conferred  for  the 
life  of  the  holder  and  irrevocable,  the  law  fixes  his  domicil 
in  the  place  where  its  functions  are  dischai^ed,  and  admits 
of  no  proof  to  the  contrary;  'for  the  law,'  says  Denisart, 
'  will  not  presume  an  intention  contrary  to  an  indispensable 
daty.'"  *<If  the  office  be  of  a  temporary  and  revokable 
nature,  the  law  does  not  presume  that  the  holder  has 
changed  his  original  domicil,  but  allows  the  fact  that  he 
has  done  so  to  be  established  by  the  usual  proo£*'  Lord 
Cottenham,  in  his  judgment  in  Munro  v.  Munro  (6),  said, 
^  Questions  of  domicil  are  frequently  attended  with 
great  difficulty;  and  as  the  circumstances  which  give 
rise  to  such  questions  are  necessarily  very  various,  it  is 
of  the  utmost  importance  not  to  depart  from  any  prin- 
ciples which  have  been  established  relative  to  such  ques- 
tionsy  particularly  if  such  principles  be  adopted,  not  only 
by  the  law  of  England,  but  generally  by  the  law  of 
other  countries."  Then  is  the  &ct  of  the  testator  having 
accepted  this  office  of  uncertain  tenure,  and  having  gone  to 
Ceylon  for  the  purpose  of  fulfilling  its  duties,  reasonable 
evidence  of  an  intention  to  acquire  a  domicil  in  that 
country  ?  In  defining  domicil,  and  what  is  necessary  to 
(a)  6  Exch.  217.  (fi)  CI.  &  F.  842.  876. 
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effect  a  change  of  domicil,  jurists  have  adopted  sometimes 
an  afBrmative  and  sometimes  a  negative  form  of  definition. 
Thus,  according  to  Vattel,  Bk.  1,  ch.  xix.,  §  218,  "Domicil 
is  an  habitation  fixed  in  some  place  with  an  intention  of 
remaining  there  always."  Therefore  a  man  does  not  establish 
a  domicil  in  any  place  unless,  either  tacitly  or  by  express 
declaration,  he  makes  known  his  intention  of  always  remain- 
ing there.  Then  the  negative  form  of  definition  is,  if  a 
person  takes  up  his  habitation  sine  animo  revertendi — there 
must  be  the  absence  of  a  definite  intention  to  return.  The 
mere  expression  of  a  hope  or  desire  to  return  is  consistent 
with  remaining  abroad  so  long  as  the  particular  engage- 
ment may  render  it  necessary,  which  may  be  for  the  whole 
period  of  life.  In  Story's  Conflict  of  Laws,  Ch.  iii.,  §  44, 
it  is  said :  *'Two  things  must  concur  to  constitute  domicil, 
first,  residence ;  and,  secondly,  the  intention  of  making  it 
the  home  of  the  party.  There  must  be  the  fact  and  the 
intent;  for,  as  Potier  has  truly  observed,  a  person  cannot 
establish  a  domicil  in  a  place,  except  it  be  animo  et  facto.'' 
Here  there  is  a  factum,  but  not  the  animus.  In  Pblllimore 
on  Domicil,  Ch.  x.,  p.  147,  after  stating  the  result  of  the 
doctrines  of  the  Jurists^  reference  is  made  to  the  following 
passage  in  Menochiu8(a):  **Et  primum  dicendum  est  habt- 
tatianem  et  domicilium  inter  se  differere.  Nam  domieilium 
habere  quis  dicitur  in  loco  qui  animo  ibi  commorandi  per- 
petud  habitat  Is  verd  qui  pro  emptione  aliqua  ex  caus&, 
puta  studionim,  vel  litis,  vel  simili  commoratur,  Iiabitare 
dicitur.**  And  the  learned  author  says:  ''The  merchant 
engaged  in  a  special  or  limited  venture ;  the  student  who 
resides  for  the  sake  of  prosecuting  his  studies;  the  indi- 
vidual retained  by  the  prosecution  of  a  law  suit ;  the  officer 
employed  by  the  state  in  a  particular  service ;  all  fell  under 
this  exception  of  the  civilians,  because  they  were  held  to 

(a)  De  Priesumpt.  Lib.  vi.  xlii.  2. 
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retain  their  intention  to  return  to  their  original  domicil.** 
In  The  Attorney  General  v.  Pottinger  (a)  it  was  held  that 
the  domicil  of  origin  was  revived  on  the  return  of  the  testa- 
tor from  China  to  England »  and  was  not  lost  by  his  subse- 
quent residence  as  Governor  of  the  Cape  of  Good  Hope, 
and  declaration  of  his  intention  to  return  to  India.  The 
Attorney  General  v.  Dunn  (&)  shews  how  completely  the 
factum  and  animus  must  concur  in  order  to  effect  a  change 
of  the  domicil  of  origin.  Neither  the  nature  nor  the  tenure 
of  the  office  which  the  testator  accepted  required  him  to 
entertain  any  intention  of  acquiring  a  foreign  domicil ;  for 
every  duty  of  that  office  might  be  fulfilled  consistently  with 
a  temporary  residence  in  Ceylon.  [Bramwelly  B.— Suppose 
an  Englbhman  went  abroad  under  an  engagement  to  stay 
there  thirty  years ;  and  he  said,  **  I  shall  stay  here  for  thirty 
years  and  then  return  to  England,"  but  in  the  meantime  he 
died,  would  he  have  acquired  a  domicil  in  that  place  ?]  It 
is  submitted  that  he  would  not.  The  moment  the  absence 
of  intention  to  remain  is  ascertained,  residence  becomes 
immateriaL  If  a  person  goes  abroad  under  an  obligation 
to  remain  there  for  an  indefinite  period,  as  was  formerly 
the  case  with  a  covenanted  servant  of  the  East  India  Com- 
pany, he  has  no  option  of  returning  at  any  time :  Bruce  v. 
Bruce  (c),  Craigie  v.  Lewin  (rf).  [Bramwell,  B. — There  Is 
that  difference  between  the  case  of  a  covenanted  servant 
and  a  barrister.]  It  may  be  said  that  the  fact  of  the  testa- 
tor having  taken  his  wife  and  family  to  Ceylon,  was  indica- 
tive of  an  intention  to  change  his  domicil ;  but  he  clearly 
never  intended  that  the  residence  of  his  family  should  have 
any  permanent  character  beyond  the  contingent  duration 
of  bis  official  residence.  [Bramwell,  B.^^The  same  remark 
would  apply  if  he  had  only  gone  for  a  year.]     Upon  the 
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face  of  his  will  there  is  strong  evidence  of  the  testator's 
intention  to  return  to  England.  He  left  in  the  custody  of 
his  relations  in  England,  amongst  other  effects,  a  library  of 
books,  which  he  disposes  of  by  his  will  (a).  A  similar  cir- 
cumstance occurred  in  the  case  of  Wicker  v.  Hume  (fr),  and 
that  was  held  a  strong  indication  to  return  to  this  country 
when  circumstances  rendered  it  desirable  to  do  so. — They 
also  referred  to  Storj's  Conflict  of  the  Laws,  sect.  46,  p.  45. 

Karslake  and  fFekby,  for  the  defendant. — The  testator^ 
at  the  time  of  his  death  was  domiciled  at  Ceylon.  It  is 
erroneous  to  say  that,  in  every  case,  it  is  necessary  to  shew 
an  intention  to  acquire  a  new  domicil.  Although  that  is 
correct  as  a  general  proposition,  there  are  exceptional  cases. 
If  a  person  went  to  India  in  the  civil  or  military  service  of 
the  East  India  Company,  an  intention  to  return,  however 
strongly  expressed,  would  not  affect  the  question  of  his 
domicil,  because  he  had  no  power  of  returning.  So,  in  this 
case,  the  testator  accepted  an  appointment  which  bound 
him  to  reside  at  Ceylon  during  her  Majestj^s  pleasure. 
[Pollock,  C.  6. — A  Judge  is  under  no  obligation  to  hold 
the  office  any  longer  than  he  pleases.]  The  testator  could 
not  vacate  his  office  unless  his  tender  of  resignation  was 
accepted.  [Pollock,  C.  B. — There  is  this  difference  between 
a  civil  and  a  military  officer ;  if  the  latter  were  to  go  away^ 
he  would  be  liable  to  be  tried  by  a  court  martial,  and 
punished;  but  in  the  case  of  a  Judge  it  would  only  be  dis- 
respectful not  to  tender  his  resignation  and  wait  until  his 


(a)  The  following  passage  in 
the  will  was  referred  to  bj  the 
Attorney  General: — "I  bequeath 
to  mj  son  William  all  mj  books 
and  other  effects  in  the  custodj 
of  my  sister  Mrs.  Gumey,  of 
Greburseg,  Cornwall ;  and  to  my 
son  Francis  all  the  books  now  in 


the  custody  of  Mrs.  Storey  in 
Bryanston  Square,  his  grand- 
mother ;  save  and  except  such  of 
them  as  are  law  books,  all  of 
which  I  bequeath  to  my  nephew, 
William  Covyndon  Gurney." 
(&)  7  H.  L.  124.  147. 
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Buooeflsor  was  appointed.]  There  is  no  case  in  which  it 
has  heen  hud  down  that,  in  order  to  change  a  domicil  of 
origby  It  is  necessary  that  the  appointment  to  an  oflBce  in 
a  foreign  country  should  be  for  life.  The  word  *'  perma- 
nent "is  not  used  in  the  sense  of  continuing  during  life, 
but  merely  **  not  limited  in  duration."  In  J%e  Aiiamey 
General  v.  PMmger  {a)  Bramwell,  B.,  referring  to  Ex  parte 
SUer{b\  substituted  for  *' permanent"  the  word  ''inde- 
finite," as  a  more  correct  expression.  Here  the  appoint- 
ment was  for  an  indefinite  time.  [Bramwett^  R — I  do  not 
think  the  term  ''permanent"  is  incorrect,  except  that  it  is 
ambiguous.  It  may  mean  "  for  ever,"  or  for  "  an  enduring 
time."]  Domicil  has  been  defined  by  American  Judges  as 
"an  indefinite  intention  of  remiuniog:''  Elbers  v.  Kraffia  (c); 
"a  permanent  settlement  for  an  indefinite  time:''  The 
Francis  (d)i  "a  residence  at  a  particular  place,  accom- 
panied with  positive  proof  of  continuing  there  for  an  un- 
limited time:"  Guiz  v.  Danieh  But  in  Phillimore  on 
Domicil,  chap.  2,  p.  13,  it  is  said  that  the  more  accurate 
definition  is  "  a  residence  at  a  particular  place,  accom- 
panied with  positive  or  presumptive  proof  of  an  intention 
to  remain  there  for  an  unlimited  time."  The  onus  is 
not  on  the  defendant  to  shew  that  the  testator  intended 
to  abandon  his  domicil  of  origin.  This  case  does  not 
difier  firom  that  of  an  oflScer  in  the  service  of  the  East 
India  Company,  for  the  acceptance  of  the  office  of  Judge 
imposed  upon  the  testator  the  obligation  of  residing  at 
Ceylon  for  an  indefinite  period.  An  Indian  officer,  at 
the  time  of  bis  appointment,  might  have  the  fullest  inten- 
tion of  resigning  at  the  end  of  four  or  five  years,  but  that 
would  not  prevent  him  from  acquiring  an  Indian  domiciL 
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(a)  6  H.  &  N.  733.  747. 

(J)  3  H.  &  N.  594. 

(c)  16  Johns.  Amer.  Rep. 
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So  here  it  is  immaterial  whether  the  testator  intended  to 
return  to  England  at  some  future  time  of  his  life,  for  as 
long  as  he  remained  in  Ceylon  that  was  his  home,  and 
therefore  prima  facie  his  domicil.  By  the  terms  of  the 
warrant  he  was  obliged  to  execute  the  office  in  his  own 
person^  except  in  case  of  illness,  and  consequently  so  long 
as  he  retained  his  office  he  was  as  much  bound  to  reside  in 
Ceylon,  as  an  Indian  officer  was  formerly  bound  to  reside 
in  India;  so  that  there  was  an  enforced  residence  for  an 
indefinite  time.  [Wilde^  B. — That  assumes  that  he  could 
not  of  his  own  will  have  resigned  the  office,  and  therefore 
he  would  hold  it  for  life  if  the  Crown  did  not  think  fit  to 
relieve  him.  Polbck,  C.  B. — A  person  who  accepts  an 
office  during  the  pleasure  of  the  Crown  is  no  more  bound 
to  retain  it  than  a  tenant  at  will  is  bound  to  remain  at  the 
will  and  pleasure  of  his  landlord.]  There  being  no  stipu- 
lation that  the  testator  might  of  his  own  will  resign  the 
office,  he  was  bound  to  hold  it  until  relieved  of  it  by  the 
Crown.  An  office  held  during  the  pleasure  of  the  Crown 
is  held  during  an  indefinite  time.  A  military  officer  cannot 
resign  his  commission  without  the  consent  of  the  Crown. 
IWiUe,  B.,  referred  to  Com.  Dig.  *«  Officer *•  (K.  9>] 
Under  the  terms  of  this  warrant  the  testator  accepted  the 
office,  and  undertook  to  hold  it,  during  the  pleasure  of  the 
Crown.  [Po/focA,  C.  B. — That  is  a  perversion  of  its  mean- 
ing. The  Crown  merely  retains  the  power  of  terminating 
the  appointment  at  any  moment.]  The  French  Code  is  no 
authority  in  this  case,  for  the  rules  there  laid  down  are 
rules  of  that  particular  Code,  and  do  not  profess  to  be  of 
universal  application.  Craigie  v.  Levoin  (a)  is  an  authority 
that  they  do  not  govern  the  English  law  of  domiciL  The 
Jaw  as  to  Indian  officers  is  thus  stated  by  Woody  V.  C,  in 
Forbes  v.  Forbes  (i) : — **  I  apprehend  the  question  does  not 
(o)  3  Curt  Eccl.  Rep.  435^  (h)  Kay,  341.  856. 
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tarn  opoD  the  simple  fact  of  the  party  being  under  an        1862. 
obGgation  by  his  commission  to  serve  in  India,  but  when     j^^J^J^J^ 
an  oflBcer  accepts  a  commission  or  employment  the  duties      Oksb&^i. 
of  which  necessarily  require  residence  in  India,  and  there        Bows. 
is  no  stipulated  period  of  service,  and  he  proceeds  to  India 
accordingly,  the  law,  from  such  circumstances,  presumes  an 
intention  consistent  with  his  duty,  and  holds  his  residence 
to  be  animo  et  fiurto  in  India.'' — Secondly,  assuming  that 
the  testator  did  not  hold  his  oflSce  for  an  indefinite  period, 
the  question  arises  whether  in  accepting  the  office  he  did 
not  intend   to  resign   his  English  domicil,  at  all  events 
whilst  he  remained  in  Ceylon.     [Bramwett,  B. — Suppose  a 
person  on  going  abroad  said,  "  I  mean  to  go  to  Paris  and 
not  to  come  back  again,  but  I  do  not  mean  to  have  a 
French  domiciL"   What  would  be  the  efiect  of  that?]    £x 
parte  Steer  (a)  is  an  authority,  that  though  a  person  may 
use  the  strongest  expressions  that  he  does  not  intend  to 
give  up  his  domicil  of  origin,  they  will  not  prevail  against 
the  fiicts  which  shew  that  he  has  done  sa     If  a  person 
said,  **  I  do  not  intend  to  give  up  my  English  domicil,  but 
I  intend  to  be  domiciled  for  the  next  twenty  years  in 
Ceylon;''  if  he  resided  there  he  would  acquire  a  Cingalese 
domicil  for  that  period.    The  testator  did  not  go  to  Ceylon 
for  a  temporary  or  special  purpose,  as  in  the  case  of  a  mer- 
chant, or  student,  or  others  mentioned  in  the  passage  cited 
from  Phillimore  on  Domicil,  p.  147,  but  with  the  object  of 
remaining  there  an  indefinite  period.     The  obligation  to 
remain  for  an  unlimited  time  rendered  it  necessary  that  he 
should  acquire  a  domicil  in  Ceylon :  Hodgson  v.  De  Beau-^ 
chetne  {b).    The  testator  does  not  in  his  will  describe  him- 
self as  of  England,  but  as  Chief  Justice  of  Ceylon.    The 
fact  that  he  left  his  books  in  England  is  entitled  to  little  or 
no  weight,  for  he  took  with  him  to  Ceylon  all  hb  house- 
(a)  3  H.  &  N.  504.  (b)  12  Moore,  F.  C.  285. 
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bold  goods.  If  the  question  of  intention  is  to  be  regarded, 
tbere  are  many  criteria  of  a  Cingalese  domicil.  Tbere  is 
the  character  and  permanent  nature  of  the  appointment; 
the  fiicts  that  be  took  with  him  bis  wife  and  family,  and 
invested  a  laige  sum  of  money  on  mortgages  in  Ceylon. 
The  direction  in  his  will  that,  after  bis  death,  bb  property 
should  be  invested  in  the  English  funds,  tends  to  shew 
that  be  contemplated  dying  in  Ceylon. — They  also  referred 
to  Story's  Conflict  of  the  Laws,  p.  45,  and  the  judgment  of 
Lord  Thurlow  in  Bruce  v.  Bruce  (a). 


The  Attorney  General  replied. 


Cur.  adv.  vuli. 


Pollock,  C.  B.,  now  said. — We  are  all  of  opinion  that 
the  Crown  is  entitled  to  judgment 

It  appears  to  me  that  our  decision  may  be  rested  on  a 
very  short  ground.  In  the  case  of  Aikman  v*  Aikman  (b) 
Lord  Wensleydale  said : — "  The  rule  of  law  is  perfectly  settled. 
Every  man's  domicil  of  origin  must  be  presumed  to  con- 
tinue until  he  has  acquired  another  sole  domicil  by  actual 
residence,  with  the  intention  of  abandoning  his  domicil  of 
origin.  This  change  must  be  animo  et  &cto ;  and  the 
burthen  of  proof  unquestionably  lies  o^  the  party  who 
asserts  that  change."  Lord  Wensleydale  goes  on  to  say 
that  this  rule  is  laid  down  in  the  case  of  SomerviUe  v. 
Sonierville{c). 

Applying  that  rule  to  this  case,  the  testator's  domicil 
of  origin  having  been  England,  what  is  there  to  shew 
that  he  acquired  a  domicil  in  Ceylon?  He  accepted  a 
judicial  office  at  Ceylon  during  the  pleasure  of  the  Crown; 
but  there  is  not  a  single  fact  which  indicates  an  intention 

(a)  Bo8.  &  P.  229,  note.  (h)  3  Macqueen,  S54.  877. 

(c)  5  Ves.  749.  787. 
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to  reside  there  permanently.     It  is  true,  he  took  with  him        i862. 
his  wife  and  family,  and  all  the  ordinary  appurtenances  of      i^*"""'*^ 
civilised  life;  but  it  appears  that  he  left  behind  him  his      Gbhejul 
libraiy,  and,  if  any  conclusion  is  to  be  drawn  from  that,  it        Bows, 
is  that  lie  intended  to  return  to  England. 

The  ground  on  which  I  rest  my  decision  is,  that  the 
domicil  of  origin  is  clear,  and  there  is  nothing  to  shew,  in 
point  of  fact,  an  intention  to  change  that  domicil ;  there- 
fore the  domicil  remained,  and  the  Crown  is  entitled  to 
judgment. 

Bramwell,  B.,  said. — I  am  also  of  opinion  that  the 
Crown  is  entitled  to  judgment. 

The  question,  which  arises  upon  a  claim  to  legacy  duty, 
is,  whether  the  testator,  at  the  time  of  his  death,  acquired 
a  Cingalese  domicil.  His  domicil  of  origin  was  England, 
and  he  retained  that  domicil,  which  subjects  his  personal 
estate  to  legacy  duty,  unless  he  acquired  a  Cingalese 
domicil.     That  depends  on  the  factum  and  animus. 

The  facts  are,  that  the  testator  was  appointed  to  a  judi- 
cial office  at  Ceylon;  he  accepted  it,  and  went  there  to 
fulfil  the  duties  he  had  undertaken.  There  is  scarcely 
another  material  fact ;  because,  although  other  matters  are 
stated,  they  are  of  little  value.  The  inference  I  draw  from 
the  facts  is  that  he  intended  to  stay  until  such  a  time  as 
practically  (for  no  time  is  limited)  his  pension  would  be 
earned.  If  his  health  had  been  good,  and  the  emoluments 
of  his  oflSce  greater  than  the  pension,  and  the  climate  had 
agreed  with  him,  and  he  liked  the  society  of  the  place  and 
the  duties  of  his  office,  he  probably  would  have  stayed  in 
Ceylon  after  the  time  when  he  had  practically  earned  his 
pension.  On  the  other  hand,  if  his  health  had  failed,  the 
climate  become  disagreeable,  and  he  had  succeeded  in  get- 
ting a  pension  for  a  term  of  service  short  of  the  ordinary 
time,  he  would  probably  have  returned  to  England. 
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1862.  That  is  the  view  I  take  of  the  facts,  treating  them  as  fects 

^^""^  '  found  by  the  special  verdict  of  a  jury ;  and  then  the  ques- 
9ENE11AL  tion  is,  whether  I  can  come  to  the  conclusion  that  the 
BowB.  testator  acquired  a  Cingalese  domicil.  That  must,  to  some 
extent,  depend  upon  the  meaning  oC  the  word  "  domici V 
and,  in  my  opinion,  nothing  can  be  more  vague.  I  find  it 
stated  in  Phillimore  on  Domicil  (a),  that  Lord  Ahardy  com- 
mended the  wisdom  of 'a  great  jurist,  named  Bynkershoek, 
in  not  giving  a  definition  of  that  word ;  and  certainly  it  is 
difficult  for  any  one  to  do  so.  Mr.  Karshke  relied  on  the 
definition  in  Phillimore  on  Domicil,  founded  on  the  dicta 
of  American  Judges: — *' A  residence  at  a  particular  place, 
accompanied  by  positive  or  presumptive  proof  of  an  inten- 
tion to  continue  there  for  an  unlimited  time."  If  that  means 
an  endless  time  it  is  scarcely  an  accurate  expression ;  if  it 
means  a  residence  without  any  actual  time  assigned  to  it,  it 
is  probably  more  accurate.  Another  expression  relied  on 
is :  '*  An  indefinite  intention  of  remaining ;"  the  next  is : 
*'  A  permanent  settlement  for  an  indefinite  time,"  or  pro- 
bably it  might  be  more  correct  to  say,  '*  an  indefinite  per- 
manency." With  these  is  coupled  the  expression:  '<If  a 
person  has  a  vague  and  floating  intention  of  returning,  that 
will  not  prevent  his  acquiring  a  domicil."  Such  definitions 
seem  to  me  to  arise  fix>m  a  vague  notion  of  the  term 
''  domicil,"  and  certainly  it  is  veiy  difficult  to  define  it. 

In  Phillimore  on  Domicil  (a)  there  is  the  suggestion 
which  Mr.  Webby  made,  and  which  occurred  to  me, 
whether  the  word  *^  domicil"  may  not  be  interpreted  by 
substituting  for  it  the  word  ^*  home,''  not  in  the  sense 
in  which  a  person  going  to  a  lodging  which  he  has 
taken  for  a  week  at  a  watering  place  might  say  he  was 
**  going  home  \**  nor  in  the  sense  in  which  an  Englisbmao, 
residing  in  a  colony  and  intending  to  live  and  die  in 
England,  might  say  he  was  <' coming  home;"  but  using  the 

(a)  Chap.  2,  p.  13. 
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word  10  the  sense  in  which  a  man  would  say,  **  I  have  no        1862. 
home ;  I  live  sometimes  in  London,  sometimes  in  Paris,     attorxst 
and  sometimes  in  Rome.**    Mr.  Wehby  says,  «*  Adopt  that      <J«h»ai. 
word,  and  what  wonld  have  been  the  answer  of  the  testator        Bows. 
if  he  had  been  asked,  where  was  his  home?    **  In  Ceylon." 
Bat  I  donbt  whether  he  would  not  have  said:  ''I  am  stay- 
ing at  Ceylon,  and  may  do  so  for  a  considerable  time;  but 
mj  home  is  England.* 

However,  I  have  not  been  able,  applying  any  of  the  tests 
which  I  have  suggested,  or  any  of  the  authorities  which  I 
have  had  an  opportunity  of  consulting,  to  determine  with 
precision  what  is  ''domicil."  I  have  had  recourse  to  the 
36  Gea  3,  c.  52,  &  2,  the  original  Act  imposing  legacy  duty, 
which  is  general  in  its  terms  and  comprehends  this  case. 
It  is  true,  as  said  by  Tmdal,  C.  J.  in  Thomson  v.  The 
Advocate  Genercd  (a),  that  *'  the  very  general  words  of 
the  statute, '  every  legacy  given  by  any  will  or  testamentary 
instrument  of  any  person,'  must,  of  necessity,  receive  some 
limitation  in  their  application,  for  they  cannot  in  reason 
extend  to  every  person  everywhere,  whether  subjects  of  this 
kingdom  or  foreigners,  whether  at  the  time  of  their  death 
domiciled  within  the  realm  or  abroad.**  That  being  so, 
it  is  said  that  the  limitation  in  the  Act  extends  only  to 
those  persons  who  are  domiciled  in  England.  That  leads 
me  to  this  consideration,  may  not  the  word  **  domiciP'  have 
a  different  meaning  according  to  the  purpose  for  which  it 
is  used?  According  to  the  authorities  collected  in  Philli- 
more  on  Domicil,  it  is  clear  that  the  word  *'  domicil"  may 
have  a  different  meaning  under  different  circumstances. 
Then,  I  ask,  why  should  the  testator's  domicil  be  said  to 
be  out  of  England,  so  as  to  exempt  his  personal  estate 
from  the  payment  of  legacy  duty  ?  I  can  see  no  reason, 
though  I  can  well  understand  that,  for  many  purposes,  he 

(a)  12C1.  &F.  1. 
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1862.        might  be  considered  as  domiciled  in  Ceylon.     Suppose 

2^^^^^^     some  Cingalese  law  required  a  will  to  be  made   in    a 

Gbnekal      particular  form,  it  would  be  a  hardship  to  say  that  he  was 

Rows.        so  domiciled  there  as  to  require  his  will  to  be  made  in  that 

form.     Therefore,  looking  at  the  Act  of  Parliament,  and 

the  construction  put  upon  it  by  Tindal,  C.  J.,  viz.,  that  it 

is  limited  to  persons  domiciled  in  England,  the  question  is 

whether  there  is  in  this  case  such  a  domicil. 

It  was  said  that  the  testator  was  as  much  bound  to  reside 
in  Ceylon  as  a  civil  or  military  oflScer  of  the  East  India 
Company  was  formerly  bound  to  reside  in  India,  because 
he  could  not  resign  his  judicial  office  without  the  consent 
of  the  Crown.  I  doubt  that;  but  it  is  not  necessary  to 
discuss  the  point,  because  it  is  admitted  that  practically  the 
Crown  never  refuses  its  consent  So,  in  the  case  of  an 
Indian  officer,  the  East  India  Company  never  withheld  Its 
consent  to  his  resignation ;  and  therefore  it  was  said  that, 
as  the  two  cases  are  similar,  they  ought  to  follow  the  same 
rule.  I  own  I  thought  it  difficult  to  see  the  distinction 
between  this  case  and  that  of  a  barrister  who  goes  to  make 
his  fortune  in  India,  but,  on  consideration,  I  think  there  is  a 
vast  difierence  between  the  case  of  a  young  man  who  goes 
to  India  with  the  desire  to  obtain  a  position  and  acquire  a 
competency,  and  then  return  to  England,  and  the  case  of 
a  Judge,  who  is  presumed  to  be  a  person  who  has  already 
obtained  a  position,  and  who  goes  with  a  certain  income 
and  at  a  time  of  life  which  renders  it  probable  that  he  only 
intends  to  stay  abroad  a  few  years? 

For  these  reasons  I  think  that  our  judgment  ought  to  be 
for  the  Crown. 

WiLDB,  B.,  said. — Domicil,  no  doubt,  is  a  question  of 
fact ;  and  in  general  there  is  a  greater  collection  of  facts 
from  which  the  Court  is  to  draw  its  conclusion,  than  in 
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the  present  case.     The  Court  has  abready  laid  down  an 
important  rule  as  to  domicil  (a).     The  facts  in  this  case 
are  extremely  meagre.     The  testator  went  as  a  Judge  to 
Ceylon ;  but  the  case  is  devoid  of  any  expressions  or  act 
of  bis^  from  which  the  Court  can  draw  a  conclusion  that  he 
intended  to  make  that  place  his  domicil.     The  fact  that  he 
left  his  library  in  England  points  the  other  way.   The  onus 
b  on  those  who  wish  to  establish  fi  foreign  domicil ;  and 
tbey  have  nothing  to  rely  upon  but  the  isolated  fact,  that 
the  testator  accepted  a  judicial  office  and  went  to  Ceylon. 
England  was  his  domicil  of  origin ;  he  had  lived  there  all 
his  life,  and  he  left  on  his  appointment  as  Chief  Justice  of 
Ceylon.    There  was  nothing  permanent  in  the  nature  of 
that  appointment,  nothing  inconsistent  with  his  domicil  of 
origin.    If  regarded  strictly,  and  without  the  knowledge 
which  we  extra-judicially  possess,  it  was  a  colonial  office 
daring  the  pleasure  of  the  Crown,   and  therefore  of  a 
temporary  nature;    if  regarded  with   the  light  of  that 
knowledge,  it  was  an  office  to  be  enjoyed  for  a  limited 
time,  after  which  a  pension  would  probably  have  been 
granted  to  him.    It  is  therefore  a  case  of  residence  adopted 
for  a  special  and  temporary  purpose,  and  for  a  time  whichf ' 
though  not  definitely  fixed,  was  not  likely  to  be  indefinitely 
prolonged.     Such  a  residence  does  not,  in  my  opinion,  of 
itself  create  a  domicil,  though  possibly  a  domicil  might 
emanate  firom  such  a  residence  if^protracted  for  a  consider- 
able tioae*    In  this  case  there  was  no  such  lapse  of  time, 
and  therefore,  in  my  opinion,  no  new  domicil  was  acquired. 
It  was  said  that,  as  the  grant  of  the  office  was  during  the 
pleasure  of  the  Crown,  the  testator  could  not  by  any  act  of 
his  own,  and  in  the  exercise  of  his  own  discretion,  divest 
himself  of  it     That  was  a  mere  proposition,  wholly  unsup- 
ported by  any  authority  or  analogy,  and  I  see  no  reason  for 

(a)  7%«  Attorney  Oeneral  ▼.  Kent,  anti,  p.  12. 
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1862.        adopting  it.   If  we  did,  it  might  probably  lead  to  a  different 
^^^"^"^^      conclusion. 
Gekbbal  For  these  reasons  I  agree  that  our  judgment  ought  to  be 

Bowk.        for  the  Crown. 

Decree  accordingly. 


^P^'SS.  JoNBs  t;.  Nixon. 

A  demise  for     D  ECL  AR  ATION.— For  that  the  plwntiff  by  deed, 

"a  term  of  .  r  ^  » 

three  yean  bearing  date  the  2nd  of  February,  a.d.  1860,  let  to  the 
on  a  six  defendant  a  house,  buildings  and  land,  to  hold  to  the 

TioQB  notice  to  defendant,  to  wit,  for  three  years  firom  the  said  2nd  of 
?^<^n^^r*  February,  a.d,  1860,  as  to  the  said  land,  and  from  the 

^u^the  2°^  ®^  ^*y»  ^•^-  ^^^0»  ^  '°  ^^^  ^^^  ^°"^  *"^  buildings, 
term  shaU        gnd  unless'  thiB  s$id  tenancy  should  l)e  then  determined  by 

cease  by  notice  '  •'  •' 

to  quit  at  the    a  six  months'  previous  notice  to  quit,  the  same  to  continue 

usual  times," 

is  a  demise  for  afterwards  as.  a  tenancy  from  year  to  year,  until  it  should 

three  years 

certain,  deter-  cesse  by  noticc  to quit  at  the  usual  times;  rendering  tbere^ 
a^e  en?o^  ^^^  during  the  said  term  the  yearly  rent  of  150/.  for  the  first 
iB^mon^^^  *  ^^®  years,  and  180/.  for  the  third  year  and  eyery  succeed- 
n^ice^and  if  *°8  J^^  respectively,  payable  half-yearly  by  equal  payments 

nSiied!T  ^°  ^^®  ^^^  ^^  ^^y  ^^^  '^®  ^^^  ^^  February  in  every  year, 
subsisting        ^he  first  of  such.  half- Yearly  payments  to  be  made  on  the 

tenancy  from  "         ^  mt  ^ 

year  to  year.  2nd  of  July,  1860.  And  the  defendant  by  the  same  deed 
-covenanted  with  the  plaintiff  to  pay  him  the  said  rent 
during  the  said  term,  and  so  long  after  as  the  defendant 
should  continue  as  yearly  tenant  of  the  premises  as  afore- 
said, on  the  days  and  in  the  manner  aforesaid.  Yet  one 
half-year  of  the  said  rent,  amounting  to  75L  afterwards,  and 
during  the  said  term,  became  due  to  the  plaintiff  on  the 
2nd  of  July,  a.d.  1861,  and  is  still  in  arrear  and  unpaid. 
Plea. — That  the  material  parts  of  the  deed,  whereby  the 
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said  premises  were  let  to  the  defendant  as  in  the  declaration 
mentioned,  were  and  are  in  the  following  words: — This 
indenture  made  the  2nd  of  February,  I860,  between  James 
Jones  of,  &C.,  of  the  one  part,  and  William  Nixon  of,  &c., 
of  the  other  part,  witnesseth  that  the  said  J.  Jones  doth 
hereby  demise  unto  the  said  W.  Nixon,  his  executors,  &a, 
all  that  estate,  farm,  and  lands,  called,  &c. ;  to  hold  the  said 
premises  unto  the  said  W.  Nixon,  his  executors,  &ic.,  for 
the  term  of  three  years  from  the  day  of  the  date  of  these 
presents,  as  to  the  land,  and  as  to  the  dwelling  house  and 
buildings  from  the  2nd  of  May  next,  determinable  on  a 
six  months*  previous  notice  to  quit  by  either  lessor  or  lessee, 
otherwise  to  continue  from  year  to  year  until  the  term  shall 
cease  by  notice  to  quit  at  the  usual  times:  rendering  there- 
fore during  the  said  term  the  yearly  rent  of  150L  for  the 
first  two  years,  and  180/.  for  the  third  and  every  succeeding 
year,  by  equal  payments  on  the  2od  of  July  and  the  2nd  of 
February  in  every  year;  the  first  of  such  half-yearly  pay- 
ments to  be  made  on  the  2nd  of  July  next. — And  the 
defendant  says  that  the  lease  contained  covenants  by  the 
defendant  that  he  would,  '^  during  the  said  term  and  so 
long  after  as  he  should  continue  a  yearly  tenant,'^  pay  the 
yearly  rent,  &c.,  '^  and  at  the  legal  expiration,  or  sooner 
determination  of  the  said  term,  yield  up  the  said  premises," 
&c. ;  and  a  covenant  by  the  plaintiff  for  quiet  enjoyment 
** during  the  said  term.'' — Averment:  that  before  the  ac- 
cniing  due  of  the  rent  in  the  declaration  mentioned,  the 
defendant  gave  the  plaintiff  a  six  months'  notice  to  deter- 
mine the  said  term  of  three  years  at  the  end  of  the  first 
year  thereof. — The  plea  then  set  out  the  notice,  and 
averred  that  it  was  served  upon  the  plaintiff  more  than 
six  calendar  months  before  the  expiration  of  the  said  first 
year  of  the  said  term,  to  wit,  on  the  30th  of  July,  a.d.  I860* 
Demurrer  and  joinder  therein. 

VOL.  I. — H.  &  C.  B  EXCH. 
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1862.  Milward  appeared  in  support  of  the  demurrer,  but  the 

Court  called  on 

C.  Hutton,  to  support  the  plea. — According  to  the  tnie 
construction  of  the  lease,  there  was  a  demise  for  a  term  of 
three  years,  determinable  at  the  option  of  the  lessor  or 
lessee,  by  a  six  months'  notice  prior  to  the  end  of  the  first 
or  second  year.  The  stipulation  as  to  six  months*  notice 
would  otherwise  be  nugatory,  for  the  term  would  expire 
without  notice  at  the  end  of  the  third  year.  The  words, 
*'  otherwise  to  continue  from  year  to  year  until  the  term 
shall  cease  by  notice  to  quit  at  the  usual  times,**  shew  that 
the  intention  of  the  parties  was  that  the  term  should  be 
determinable  by  a  six  months'  notice  to  quit,  in  the  same 
way  as  if  it  was  a  demise  from  year  to  year  for  three  years. 
"  Determinable'^  must  mean  **  capable  of  being  determined 
before  the  term  of  three  years  expires.'*  [Po/focA,  C.  B. — 
Tfa^  meaning  is  that  the  term  of  three  years  may  be  deter- 
mined by  six  months*  notice,  ending  with  the  third  year ;  if 
not,  the  demise  is  to  continue  from  year  to  year.  That  is 
the  only  construction  which  gives  effect  to  the  contract. 
Bramwettf  B. — I  should  have  thought  the  defendant's  con- 
struction right,  but  for  the  expression  ^'otherwise  to  continue 
from  year  to  year,"  &c.  That  must  refer  to  the  tenancy 
after  the  expiration  of  the  three  years.] 

Per  Curiam  (a). — There   must  be  judgment  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 

(a)  PoOoeky  C.  B.,  Martin^  B.,  and  Brumweil,  B. 
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1  HE  declanuion  slated  that,  at  the  time  of  the  committing  A  nle  hf 

^    .  Mmide»  oil  a 

of  toe  grierancea^  &c.,  the  plaintifi  were  possessed  of  a  markn-daj, 
msilet  for  the  sale  of  com,  gnun,  &c,  holden   in   the  witlioiitai« 
borough  of  Brecon,  in  the  coontj  of  Brecon,  on  Saturday  jomA^  is  not 
and  Wednesday  in  cveiy  week,  together  with  tolls,  staUaigcs,  Jf^SmSwL 
and  other  pn>6ts  to  the  said  market  appertaining,  and  that  P^  ^^ 
all  peiBons  selling  corn  and  grain  on  Saturdays  and  Wed-  ^!^^^ 
nesdajs,  within  the  sud  borongh,  of  right  aught  to  arff  the  intention  to 
Mome  withm  &e  said  market,  or  at  their  awn  respective  dwelUng-  of  toO. 


hmtseSy  shaps^  ar  premises,  and  mot  elsewhere^  within  the  said 
horough  That  the  defendant  disturbed  the  said  market  of 
tbe  plaintiflb,  and  prevented  their  enjoyment  thereof,  and 
of  the  sud  tolls,  stallages,  and  other  profits,  by  unk^-fblly 
selling  certain  com  and  grain  on  the  sud  market  days  at 
and  in  a  place  within  the  said  borongh  near  to,  but  outside 
of,  the  place  where  the  said  market  of  the  plaintiflb  was 
holden  as  aforesud  (the  said  place  where  the  defendant  so 
sold  the  siud  com  and  grain  as  aforesaid  not  being  the  dwel- 
ling-house, shop,  or  premises  of  the  defendant),  whereby 
the  plaintifls  lost  the  tolls  and  profits  which  would  have 
been  paid  to  them  upon  the  sale  of  the  said  com  and  grain 
had  the  same  been  sold  within  the  said  market,  and  could 
not  and  did  not  enjoy  their  said  market  and  the  tolls  and 
profits  thereof  in  so  ample  and  beneficial  a  manner  as  they 
of  right  ought  to  have  done,  &c. 

Pleas. — First:  not  guilty.  Secondly:  that  all  persons 
selling  com  and  grain  on  Saturdays  and  Wednesdays,  within 
the  said  borough,  ought  not  of  right  to  sell  the  same  within 
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the  said  market,  or  at  their  own  respective  dwelling-houses, 
shopsy  or  premises,  and  not  elsewhere,  within  the  said 
borough,  as  alleged. — Issues  thereon. 

The  cause  came  on  for  trial,  before  ByleSy  J.,  at  the  last 
Spring  Assizes  for  the  county  of  Brecon,  when  a  verdict  was 
found  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court 
on  the  following  case : — 

By  an  Act  passed  in  the  year  1838  (1  &  2  Vict.  c.  xiL, 
local  and  personal),  intituled  *<  An  Act  for  providing  market- 
places and  for  regulating  the  markets  within  the  borough  of 
Brecon,  in  the  county  of  Brecon,"  after  reciting  that  the 
markets  for  supplying  the  inhabitants  of  the  borough  of 
Brecon,  in  the  county  of  Brecon,  and  the  neighbourhood 
thereof,  with  corn,  grain,  and  agricultural  produce,  fish, 
poultry,  and  other  provisions,  and  with  live  and  dead  stock 
and  certain  other  commodities,  had  been  long  held  in  the 
principal  streets  and  other  public  thoroughfares  within  the 
said  borough,  whereby  the  same  are  rendered  dangerous 
and  inconvenient  to  the  inhabitants  and  the  public  at  large 
passing  through  the  same ;  and  that  the  market  for  buying 
and  selling  butcher's  meat,  and  also  cheese,  butter,  seeds, 
hops,  and  other  things,  had  been  usually  held  in  an  inclosed 
space  under  the  Guildhall  of  the  said  borough ;  and  that  the 
mayor^  aldermen,  and  burgesses  of  the«  said  borough  were 
willing  and  desirous  to  erect  a  proper  market-place  and 
building?  for  the  sale  of  meat,  fish,  &c.,  with  proper  stalls, 
standings,  and  other  accommodations  therein,  it  was,  among 
other  things,  enacted  :— 

Sect  42.  "  That  the  tolls  theretofore  payable  in  respect 
of  the  market  in  the  said  town  should  continue  until  the 
intended  new  market  should  be  completed  and  opened  for 
public  use ;  and  upon  and  from  and  after  the  opening  thereof 
there  should  be  paid  to  the  said  mayor,  aldermen,  and  bur- 
gesses, or  to  the  person  appointed  by  them  to  receive  the 
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same,  by  every  pereon  holding,  using,  or  occupying  any  stall 
or  standing,  or  selling,  or  offering  or  expoiing  to  sale,  any 
meat,  fish,  &&,  com,  grain,  flour,  &c.,  brought  into  the  said 
markets,  or  either  of  them,  such  tolls,  rents,  and  stallages  as 
should  from  time  to  time  be  fixed  and  appointed  by  the  said 
major,  aldermen,  and  burgesses,  not  exceeding  the  several 
lolls,  rents,  and  stallages  specified  in  the  second  schedule 
to  that  Act  annexed,"  &c.  In  case  of  refusal  or  neglect 
to  pay  toll,  power  was  thereby  given  to  the  mayor,  alder- 
men, and  bui^gesses  to  levy  the  same  by  distress  and  sale  of 
the  goods  exposed  to  sale,  or  other  goods  of  the  person  so 
refusing  or  neglecting. 

Sect*  52.  That  the  said  new  market  should  be  appro- 
priated to  the  sale  of  meat,  fish,  &c,  and  other  marketable 
provisions  (except  com,  grain,  &c.),  and  should  be  called 
the  ''New  Market,"  and  the  present  market,  which  was 
situated  under  the  Guildhalli  should  be  appropriated  only 
to  the  sale  of  com,  grain,  &&»  and  should  be  called  the 
«  Com  Market." 

Sect.  63  empowered  the  mayor,  aldermen,  and  burgesses 
to  hold  the  markets  on  Wednesday  and  Saturday  in  every 
week  throughout  the  year,  and  on  and  at  such  other  daya 
and  hours  of  the  day  as  might  from  time  to  time  be  appointed 
by  the  said  mayor,  aldermen,  and  burgesses. 

Sect.  69.  "That  when  the  said  new  market-place  for  the 
sale  of  meat,  fish,  &c.,  and  the  new  market  for  the  sale  of 
live  cattle,  &c.,  should  be  built,  appropriated,  and  set  apart, 
ready  to  be  opened  for  public  use,  the  said  mayor,  alder- 
men, and  burgesses,  or  their  successors,  should,  and  they 
were  thereby  required,  by  a  printed  handbill  or  advertise- 
ment signed  by  the  clerk  for  the  time  being  acting  in  pur- 
suance of  the  said  Act,  to  be  circulated  in  the  said  borough 
and  the  neighbourhood  thereof,  and  by  inserting  the  same 
in  some  newspaper  circulated  in  the  said  county,  to  give  ten 
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dajs*  notice  of  sach  market  •places,  or  either  of  them,  having 
been  so  built,  appropriated,  and  set  apart,  and  ready  to  be 
opened  for  public  use,  previous  to  the  day  on  which  such 
market-places,  or  either  of  them,  should  be  opened  for 
public  use ;  and  from  the  same  period  the  said  market-place, 
or  space  under  the  Guildhall,  should  be  appropriated  for 
the  sale  of  corn,  grain,  flour,  &c. :  Provided  always,  that  the 
tolls,  rents,  and  stallages  imposed  by  the  said  Act  should  not 
be  paid  or  payable  until  the  market-place  in  which  the  saaie 
should  be  authorized  to  be  demanded  should  have  been 
opened  for  public  use  as  aforesaid.** 

Sect  60.  **  That  if  any  person  should  on  any  market  day, 
or  any  other  day,  after  the  said  intended  new  market,  and 
the  necessary  buildings  and  conveniences  thereto,  should 
have  been  erected,  completed,  and  opened  (and  notice 
thereof  should  have  been  given  as  provided  by  the  said  Act), 
sell  or  expose  to  sale,  at  any  time,  any  com,  grain,  flour,  &c., 
within  the  said  borough,  in  any  place  other  than  in  that  part 
of  the  existing  market-place  which  is  situate  under  the  GuUd- 
hall,  or  any  meat,  (ish,  &c.,  in  any  place  within  the  said 
borough  other  than  the  said  intended  new  market-place, 
every  person  so  offending  should,  for  every  such  offence, 
forfeit  and  pay  any  sum  not  exceeding  51. :  Provided,  never- 
theless, that  nothing  therein  contained  should  extend,  or  be 
construed  to  extend,  to  prevent  any  persons  from  selling  or 
exposing  for  sale  any  com,  grain,  &c.,  or  any  meat,  fish,  &c., 
in  their  own  dwelling-house,  or  in  their  own  shop  or  pre- 
mises, in  any  part  of  the  said  borough,  in  such  manner  as 
they  might,  at  the  date  of  the  now  reciting  Act,  lawfully  do, 
or  to  restrain  or  prohibit  any  person  from  selling  fish,  vegeta- 
bles, &c.,  from  door  to  door  within  the  said  borough." 

Sect  73  made  it  lawful  for  any  justice  having  jurisdiction, 
where  any  penalty  was  by  that  Act  made  recoverable  before 
a  justice  of  the  peace,  to  proceed  by  summons,  without  in- 
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fcrmation  Id  writing,  and  to  hear  and  determine  the  matter 
of  complaint,  and  on  proof  to  convict,  and  adjudge  payment 
of  the  penalty  incurred,  and  proceed  to  recover  the  same. 

It  was  proved  at  the  trial,  that  for  some  time  since  the 
coming  into  operation  of  the  said  Act  the  market  for  com, 
grain,  &c,  sold  in  bulk  had  been  held  in  the  market-place, 
under  Uie  Guildhall ;  and  that  on  Saturday,  the  12th  March, 
1859,  William  Edwards,  a  son  of  the  defendant,  and  acting 
on  his  behalf,  came  to  the  house  of  Mr.  Frederick  Hodgeis, 
a  grocer,  of  Brecon,  occupying  a  hpuse  and  shop  in  High 
Street,  within  the  borough,  near  to  the  said  market-place,  in 
the  same  street  as  the  present  corn-market,  and  there  sold, 
by  sample,  to  Mr.  Hodges,  twenty  sacks  of  oats,  which  oats, 
at  the  time  of  the  contract,  were  not  exposed  for  sale  in 
balk,  but  were  brought  into  the  town  and  delivered  by  the. 
defendant  to  Mr.  Hodges  on  the  following  Wednesday, 
which  is  also  a  market-day. 

The  said  local  Act  was  put  in  by  the  plaintifls,  and  is  to 
form  part  of  this  case. 

The  plaintifls  contended  at  the  trial,  and  still  contend, 
upon  this  evidence,  that  in  selling  the  corn  in  the  manner 
and  under  the  circumstances  above  stated  the  defendant 
had  infringed  their  right  of  market,  and  that  he  had  no 
right  to  sell  the  com,  under  the  circumstances  stated  in  the 
case,  elsewhere  than  at  the  market-place  under  the  Guild- 
hall, or  without  paying  to  the  plaintiffs  the  tolls  which 
would  have  become  due  on  such  a  sale.  The  defendant 
denied  his  liability,  and  objected  that  there  was  no  proof  of 
any  notices  or  advertisements  having  been  given  or  pub- 
lished under  sect.  59  of  the  said  Act,  and  contended  that 
there  was  no  evidence  of  an  infringement  of  right  of  market 
in  respect  of  which  he  was  or  could  be  liable  to  the  action. 

The  question  for  the  opinion  of  the  Court  is,  whether 
there  was  evidence  for  the  jury  that  the  defendant  had  in- 
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fringed  the  plaintiflB*  right  of  market  If  the  Court  sboald 
be  of  opinion  in  the  affirmative  thereof,  then  the  verdict  is 
to  stand.^  If  the  Court  should  be  of  a  contrary  opinion, 
then  a  nonsuit  is  to  be  entered,  the  plaintifis'  title  to  a 
market  not  to  be  disputed 


Giffctrd  for  plaintifls. — The  question  is,  whether  a  sale 
by  sample  within  the  borough,  but  without  the  limits  of 
the  market,  is^evidence  of  an  infringement  of  the  plaintiffii' 
right  of  market.  A  person  who  sells  corn,  by  sample,  in 
a  market  derives  as  much  benefit  from  the  market  as  if  the 
com  was  ^there  in  bulk ;  and  if  he  refuses  to  pay  toll,  an 
action  may  be  maintained  against  him  for  disturbance  of 
the  market:  The  Bailiffs  ^c.  of  Tewkesbury y.  Bricknell  (a> 
Here  there  was  a  sale  by  sample  without  the  limits  of  the 
market,  but  if  that  was  done  for  the  purpose  of  evading 
payment  of  toll,  it  was  a  fraud  on  the  owner  of  the  market 
for  which  ^n  action  on  the  case  will  lie :  Blakey  v.  Dins- 
dale  (£).  Though  the  commodities  are  left  bejond  the 
Jimits  of  the  market,  if  the  seller  derives  a  benefit  from  it, 
and  refuses  to  pay  toll,  he  is  guilty  of  a  disturbance  of  the 
market :  Bridgland  v.  Shapter  (e),  [Martin,  B. — It  does 
not  appear,  from  the  facts  stated,  that  the  sale  was  made  with 
the  intention  of  evading  the  payment  of  toll.  Suppose  a 
person  went  to  a  friend's  house  adjoining  a  market,  when  it 
happened  to  be  a  market-day,  and  the  latter  said  to  him 
**  I  want  to  buy  some  oats,"  upon  which  he  replied  <*  I  can 
sell  you  some,  I  have  a  sample  in  my  pocket,'*  and  having 
exhibited  it,  a  sale  takes  place,  that  would  not  be  a  disturbance 
of  the  market  Pollock,  C.  B. — There  must  be  an  inten- 
tion to  evade  the  payment  of  toll.  Under  the  usury  law, 
the  mere  taking  more  than  51,  per  cent,  was  not  an  ofience 

(a)  2  Taunt.  120.  (b)  2  Cowp.  661. 

(c)  6  M.  &  W.  375. 
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Doleas  it  was  foand  to  have  been  done  usuriously.]  That 
was  the  case  of  a  public  iUegality,  and  therefore  the  **  mala 
meDs"  must  exist ;  here  it  is  only  necessary  to  shew  that 
the  defendant  deprived  the  plahitifls  of  some  profit  of  their 
markeL  In  Prince  v.  Lemt{a\  the  defendant  sold  his 
vegetables  in  a  street  adjoining  the  market  but  without  its 
limitSy  and  it  was  assumed  that  he  would  have  been  liable  to 
an  action  but  for  the  fact  that  the  owner  had  appropriated 
a  portion  of  the  market  to  other  purposes  than  those  speci- 
fied in  the  grant,  so  that  there  was  not  room  for  the  defend- 
ant within  the  market.  [PoUockf  C  B. — There  the  defend- 
ant placed  his  goods  in  the  street  ibr  the  purpose  of  selling 
them  out  of  the  market.  HUde^  B. — In  Chitty  on  Pleading, 
vol.  2,  p.  626,  7  th  ed.,  the  form  of  declaration  for  disturb- 
ance of  a  market  contains  this  averment : — **  Which  other- 
wise would  and  of  right  ought  to  have  been  brought  to  the 
market  of  the  plaintifi^/*  In  this  case  it  is  not  so  alleged, 
nor  does  it  appear  that  this  was  anything  more  than  a  mere 
casual  sale.]  The  defendant  having  sold  the  com  so  near 
the  market,  the  inference  is  that  he  intended  to  evade  the 
payment  of  toll.  It  is  like  the  case  of  a  carrier,  in  which  the 
non-delivery  of  goods  is  prima  facie  evidence  of  negligence. 
The  limits  of  the  franchise  are  shewn  by  the  60th  section, 
which  imposes  a  penalty  on  any  person  who,  on  a  market- 
day  or  any  other  day,  shall  sell  or  expose  to  sale  any  com, 
&c.,  within  the  borough,  or  in  any  other  place  than  that 
part  of  the  market  situate  under  the  Guildhall.  [PoUockf 
C.  B. — That  must  mean  any  public  place.]  The  section 
preserves  the  rights  of  shopkeepers,  which  would  be  un- 
necessary if  that  were  the  construction.  The  owner  of  a 
market  has  by  law  a  right  to  prevent  persons  from  selling 
goods  in  their  private  houses  situate  within  the  limits  of  his 
franchise  :  Moaley  v.  Wdlher  (i).  {^Martin,  B. — That  was 
(a)  5  B.  &  C.  :563.  (h)  7  B.  &  C.  40. 
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an  ancient  market,  and  'there  was  evidence  from  which  the 
jury  found  that  the  right  existed.  In  The  Mayor  8[c.  of 
Macclesfield  v.  Pedley  (a),  Littkdale,  J.,  said  that  it  has  never 
been  decided  that  the  grantee  of  a  newly  created  market  could 
bring  an  action  for  the  disturbance  of  his  franchise  against  a 
person  who  did  no  more  than  sell  in  his  own  shop,  not  within 
the  limits  of  the  market-placci  marketable  articles  on  the 
roarket-dajs.  Bramtoellf  B. — In  Roll.  Abridg.  Market  (C), 
Fair,  pi.  1,  it  is  said : — **  If  a  man  has  a  market  in  one  part 
of  the  vill  of  D.,  the  inhabitants  of  the  other  part  of  the  vill 
cannot  erect  new  houses  and  there  in  their  houses  and  stalls 
sell  merchandise ;  for  this  is  to  the  damage  of  the  market : 
2  £.  2,  admitted/']  As  to  the  notice  required  by  the  59th 
section,  that  the  new  market  has  been  opened,  the  Act 
having  passed  in  the  year  1838,  and  the  market  having 
been  held  in  the  appointed  place  ever  since  that  time,  the 
maxim  "  Omnia  presumuntur  rite  esse  acta**  applies. 


Grove  {Garth  with  him),  for  the  defendant — This  action 
is  not  founded  on  any  common  law  right  to  an  ancient 
market,  but  the  right  alleged  is  that  all  persons  selling  com 
on  market-days  within  the  borough,  ought  to  sell  the  same 
within  the  market,  or  at  their  dwelling-houses,  shops,  or 
premises,  and  not  elsewhere  within  the  borough.  That 
right  can  only  be  supported  by  the  statute,  the  preamble  (6) 


(a)  4  B.  &  Adol.  397.  403. 

(6)  The  preamble  of  the  Act 
18  as  follows : — 

'*  Whereas  the  markets  for 
supplying  the  inhabitants  of  the 
borough  of  Brecon,  in  the  county 
of  Brecon,  and  the  neighbour- 
hood thereof,  with  com,  grain, 
and  agricultural  produce,  fish, 
poultry,  and  other  provisions,  and 
with  live  and  dead  stock,  and 


certain  other  commodities,  have 
been  long  held  in  the  principal 
streets  and  other  public  thorough- 
fares within  the  said  borough, 
whereby  the  same  are  obstructed, 
and  rendered  dangerous  and  in- 
convenient to  the  inhabitants  and 
the  public  at  large  passing  through 
the  same :  And  whereas  the  market 
for  buying  and  selling  butcher's 
meat,  and  also  cheese,    butter, 
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of  which  shews  that  the  market  was  formerly  held  in  the 
public  streets.  [Pdllock,  C.  B. — The  60th  section  uses  the 
words  ''sell  or  expose  to  sale";  therefore  the  selling  must  be 
the  result  of  an  exposure  to  sale.]  The  statute  was  passed 
to  remedy  the  danger  and  inconvenience  of  holding  the 
market  in  the  public  throughfares ;  and  by  the  52ud  section 
a  particular  place  is  appropriated  for  it  By  section  42  toll 
is  payable  by  every  person  ''offering  or  exposing  to  sab** 
any  meat,  com,  &c.,  "brought  into  the  said  nuarkets^  or  either 
of  them/'  and  there  b  a  power  of  distress  for  enforcing 
payment.  By  section  59  toll  is  not  payable  until  the 
markets  are  open  for  public  use.  Then,  by  section  60,  if 
any  person  shall  "sell  or  expose  to  sale/^  any  corn,  &c., 
within  the  borough  in  any  other  place  than  that  named,  he 
shall  forfeit  for  every  such  offence  a  sum  not  exceeding  5L 
There  is  no  evidence  of  any  such  offence;  and  before  the 
statute  it  was  no  offence  to  sell  in  shops  or  in  the  public 
streets.  The  60th  section  goes  on  to  provide  that  nothing 
therein  contained  shall  prevent  any  persons  from  selling 
corn  in  their  dwelling-house,  shop,  and  premises,  in  any  part 
of  the  borough,  in  such  manner  as  they  might  at  the  date 
of  the  Act  lawfully  do.  If  this  sale  is  a  disturbance  of  the 
market,  any  contract  made  by  sample  for  the  sale  of  com 
coming  from  a  foreign  port  would  be  equally  so.  Assuming 
that  the  plaintiffs  have  a  right  of  action  on  the  statute,  to 
constitute  a  disturbance  of  the  market  the  sale  must  be 
fraadulent  and  with  the  intention  to  evade  the  payment  of 


feeds,  bops,  and  other  things,  hath 
been  usually  held  in  an  inclosed 
B{)aGe  under  the  Guildhall  of  the 
said  borough :  And  whereas  the 
major,  aldermen,  and  burgesses 
of  the  said  borough  are  willing 
and  desirous  to  erect  a  proper 


market-place  and  buildings  for 
the  sale  of  meat,  fish,  poultry, 
vegetables,  garden  seeds,  fruit, 
cheese,  butter,  and  other  market- 
able provisions  and  commodities, 
with  proper  stalls,  standings,  and 
other  accommodations  therein.** 
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toll.  The  judgments  of  Lord  Mat^field  in  The  Bailiffs  S^e. 
of^Tetokesbury  v.  Brieknell  (a)  and  of  Lord  Abivger  in  Bridg- 
land  V.  Shapter  (b)  proceed  on  the  ground  that  the  sale  was 
a  fraud  on  the  owner  of  the  market.  In  TTie  Prior  of 
Dunstable^s  Case  (c),  it  was  held  that  the  allegation  that 
meat  was  sold  occulte  was  a  material  part  of  the  declara- 
tion,  and  that  the  defendant's  plea  was  defective  in  not  tra- 
versing it.  Here  the  declaration  does  not  allege  fraud,  but 
simply  a  right  to  have  commodities  sold  on  market-days 
within  the  market,  and  in  support  of  that  right  the  plain- 
tifis  give  in  evidence  the  act  of  parliament  No  case  has 
decided  that  a  sale  by  sample  out  of  a  market  is  an  infringe, 
ment  of  the  right  of  market.  If  goods  are  fraudulently  sold 
out  of  the  market  for  the  purpose  of  evading  payment  of 
tolly  the  proper  remedy  is  by  action  on  the  case :  Blahey  v. 
Dinsdale  {d).  In  Mosley  v.  Walker  {e)  there  was  evidence 
of  the  exclusive  right  claimed  by  the  owner  of  the  market. 
This  is  an  attempt  to  engraft  ancient  rights  on  a  modern 
market,  established  for  municipal  purposes.  The  words, 
**  expose  to  sale,"  in  the  42nd  and  60th  sections  have  refer- 
ence to  goods  in  bulk.  [fFilde^  B. — In  Mosley  v.  Walker {e)^ 
which  was  an  action  for  selling  in  a  shop,  the  declaration 
uses  the  words  *^  exposed  to  sale.**]  By  exposing  to  sale,  a 
person  gets  the  benefit  of  the  concourse  of  people  who  fre- 
quent the  market. — He  also  argued  that  the  action  would 
not  lie,  inasmuch  as  the  statute  which  created  the  offence 
and  imposed  the  penalty  had  provided  a  specific  means  of 
enforcing  it.  On  this  point  he  cited  Vnderhill  v.  EUicombe  (/), 
Stevens  v.  Jeacocke{g\  and  the  73rd  section  (A)  of  the  1  &  2 


(a)  2  Taunt.  120. 

(6)  5  M.  &  W.  375. 

(c)  11  Hen.  6,  p.  19,  pi.  13,  B. 

{d)  2  Cowp.  661. 


(e)   7B.  &C.  40. 
(/)  M*C1.  &  Y.  450. 
(^)   11  Q.  B.  731. 
(A)  Antl,  p.  54. 
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Vict  c.  xii.  He  further  argued  that  the  aetion  could  not 
be  maintained,  since  there  was  no  [Nroof  of  notice  that  the 
new  market  was  opened,  as  required  by  the  59th  section. 

Giffard,  in  reply. — In  77i«  Bailiffs  %c.  of  Tewkesbury  v. 
Brieknell  (a)  no  express  fraud  was  alleged,  but  Lord  MaaS' 
feld  held  that  the  fact  of  the  sale  was  a  fraud  on  the  owner 
of  the  market  It  is  not  necessary  to  aver  that  the  goods 
would  otherwise  have  been  brought  into  the  market,  it  is 
enough  that  they  might  have  been.  In  Yard  y.  Ford  {b\ 
the  fact  that  the  new  market  might  draw  oif  customers  from 
the  old  market,  though  held  on  a  diflPerent  day,  was  con- 
sidered sufficient  to  justify  the  jury  in  finding  it  a  nuisance. 
There  is  no  authority  for  saying  that  the  sale  must  be  in  a 
public  place.  In  Blakey  v.  Dinsdale  {c)  it  was  in  a  private 
room.  The  defendant  occulte  availed  himself  of  the  benefit 
of  a  market-day  to  obtain  a  customer. — He  also  argued 
that  the  action  would  lie,  notwithstanding  the  statute 
which  created  the  offence  imposed  a  penalty :  citing  Couch 
?.  Steel  (rf). 
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PoLix)CK,  C.  B. — I  am  of  opinion  that  the  defendant 
is  entitled  to  judgment  The  case  is,  ^in  this  respect, 
defectively  stated,  and  probably  evidence  might  have  been 
given  to  clear  up  the  point  If  the  defendant's  son,  who 
acted  for  him,  went  to  Brecon  on  a  market-day  with  a  view 
of  selling  the  corn  on  behalf  of  his  father,  and  intended 
to  expose  it  for  sale  in  the  market,  or  anywhere  near  where 
he  could  obtain  the  benefit  of  the  market,  that  would  have 
been  a  case  which,  in  point  of  law,  would  have  entitled  the 
plaintiff  to  a  verdict  But  I  agree  with  Mr.  Grove  that  no 
case  has  yet  decided  that  a  sale  by  sample  out  of  a  market 


(a)  2  Taunt.  120. 
lb)  2  Sannd.  172. 


(e)  2  Cowp.  661. 
Id)  3  E.  &  B.  402. 
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is  an  infringement  of  the  right  of  market.  Here  the  only 
fiteta  are  that  the  defendant's  son  went,  on  a  market-daj, 
to  the  shop  of  a  person  within  the  borough  and  near  the 
market-place,  and  there  sold  him,  bj  sample,  some  oats» 
which  were  delivered  on  the  following  market-day.  That 
leaves  the  matter  so  uncertain  that  I  think  there  is  no 
evidence  from  which  a  jury  ought  to  infer  an  infringement 
of  the  market. 

I  forbear  saying  anything  on  the  other  points,  some  of 
which  involve  considerable  doubt,  since  it  appears  to  me 
that  the  facts  do  not  warrant  a  judgment  for  the  plaintiflfs ; 
and,  as  they  have  not  established  their  case  in  point  of  fiict, 
the  defendant  is  entitled  to  our  judgment. 


Martin,  B. — I  do  not  mean  to  dissent  from  the  jadg- 
ment  of  the  Lord  Chief  Baron,  and  what  I  know  is  the 
opinion  of  my  brothers  Bramwett  and  fVUde,  but  I  own  that 
I  entertain  a  strong  impression  that  the  facts  are  not  stated 
as  they  existed,  and  that,  if  they  had  been,  the  plaintiflb 
would  have  been  entitled  to  a  verdict.  In  my  opinion, 
the  law  is  correctly  laid  down  in  Bridgland  v.  Shapter  (47), 
where  the  defendant  left  his  sheep  on  the  premises  of  a 
public-house,  in  the  immediate  neighbourhood  of  a  market, 
while  he  went  into  the  market  to  6nd  customers,  whom  he 
brought  back  to  the  public-house,  and  there  sold  them  the 
sheep,  and  it  was  held  that  an  action  would  lie  against  him ; 
for  he  availed  himself  of  the  opportunity  of  a  concourse  of 
persons  in  the  market  to  sell  his  cattle.  I  entirely  concur 
with  what  was  said  by  Lord  Afringer  in  delivering  judgment 
in  that  case. 

I  have  no  doubt  the  real  facts  of  this  case  are,  that  the 
defendant,  a  farmer  in  the  neighbourhood  of  Brecon,  was 
in  the  habit  of  sending  his  com  for  sale  in  the  market  at 

(a)  ^  M.  &  W.  375. 
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Brecon ;  and  if  either  he,  or  his  son  acting  for  him,  went 
designedly  there,  that  is,  knowingly  and  intentionally,  for 
the  purpose  of  selling  the  com  in  the  market,  or  anywhere 
near,  so  as  to  obtain  the  beneBt  of  the  market  without  pay- 
ing toll,  that  would  be  a  disturbance  of  the  market,  for  which 
the  plaintifls  might  maintain  an  action  against  him.  The 
word  '*  fraud,"  in  its  usual  sense,  is  not  applicable  to  this 
ease.  The  right  to  hold  a  market  is  a  right  of  property  in 
the  market,  which  the  law  protects.  But  the  question  here 
is  whether,  upon  the  facts  now  stated,  there  was  evidence  for 
the  jury  that  the  defendant  had  infringed  the  plaintiff*B 
right  of  market,  and  in  my  opinion  there  was  not ;  because 
I  agree  that  if  a  person  merely  comes  to  a  town  to  sell  a 
commodity,  and  it -happens  to  be  a  market-day  there,  that 
would  not  be  a  disturbance  of  the  market,  because  the  act 
must  be  done  designedly,  and  with  an  intention  to  obtain 
the  benefit  of  the  market  without  payment  of  toll. 
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Bramwbll,  B. — I  am  also  of  opinion  that  the  defendant 
is  entitled  to  judgment.  With  respect  to  the  law,  there 
ought  not  to  be  any  doubt.  The  owner  of  a  market  has 
a  right  to  toll;  and  consequently,  if  people  bring  their 
commodities  to  the  market  and  avail  themselves  of  it,  they 
are  subject  to  the  toll,  and  the  owner  has  his  remedy  for  it 
assQch.  If,  however,  persons  leave  their  commodities  with- 
out the  limits  of  the  market,  in  order  that  they  may  not 
subject  themselves  to  toll,  but  at  the  same  time  obtain  the 
beuefit  of  the  market,  that  is  a  disturbance  of  it  for  which 
an  action  on  the  case  will  lie.  Such  is  the  principle  of  the 
decision  in  Bridgland  v.  Skapter  (a),  in  which  I  entirely 
concur.  Therefore,  in  this  case^the  plaintiffs  ought  to  esta- 
blish that  they  were  entitled  to  a  market,  and  that  the  defend- 

(a)  5  M.  &  W.  375. 
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ant  distarbed  it  bj  taking  the  benefit  of  it  without  paying 
toll.  Then  is  there  any  evidence  of  that?  I  think  not. 
The  defendant's  son,  acting  for  him,  came  to  Brecon  on  a 
market-day,  very  likely  intending  to  sell  his  oats  in  the  mar- 
ket, if  he  could  not  find  a  customer  in  the  town.  Although 
he  came  on  a  market-day,  the  sale  had  no  more  to  do  with 
the  market  than  if  a  person,  invited  to  stop  at  the  house  of 
a  friend,  in  the  course  of  conversation  mentioned  that  he 
had  some  oats  to  sell,  and  thereupon  a  sale  of  them  took 
place  at  the  friend's  house  on  a  market  day.  No  doubt,  if 
the  defendant's  son  had  met  the  purchaser  in  the  market, 
and  had  said  to  him,  "  We  had  better  go  to  your  shop,  and 
make  the  bargain  there,  otherwise  I  shall  be  liable  to  toll," 
a  jury  would  have  been  warranted  in  finding  that  to  be  a 
disturbance,  inasmuch  as  he  took  the  benefit  of  the  market 
without  paying  for  it  So  if  he  had  said,  **  Let  us  go  to  a 
public^house,  and  settle  the  business  there,''  the  same  obser- 
vation would  apply.  But  I  think  upon  the  case,  as  here 
stated,  that  all  the  defendant's  son  did  was  bona  fide.  He 
goes  to  a  person  in  his  shop  (either  because  he  intended  to 
go  there  first,  or  because  he  had  tried  to  find  a  customer 
in  the  market  and  had  failed)  and  sells  his  oats  in  the  shop. 
I  cannot  think  that  is  a  disturbance  of  the  market  The 
principle  may  be  tested  by  an  extreme  case.  Suppose  a 
commercial  traveller  from  London,  who  had  no  knowledge 
of  the  market,  happened  to  come  on  a  market-day  to  Brecon 
for  the  purpose  of  calling  on  a  customer,  and  on  going  into 
the  market  found  him  there  and  sold  hitn  some  goods:  why 
should  the  owner  of  the  market  have  a  right  of  action  for 
a  disturbance  of  it  ?  The  seller  has  derived  no  benefit  from 
the  existence  of  the  market  Ought  he  to  say  to  the  cus- 
tomer, "  Step  out  of  the  market,  because  if  I  sell  you  the 
goods  here  I  shall  be  subject  to  toll."    That  seems  to  me 
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absord  If  that  be  so  in  the  case  of  a  commercial  tra- 
veller coming  from  London,  it  would  be  equally  true  of 
a  fanner  coming  from  the  neighbouring  country.  In  thia 
case,  it  seems  to  me  that  there  is  no  evidence  that  the 
defendant  got  the  benefit  of  the  market,  and  no  evidence 
of  a  disturbance  by  selling  in  the  market.  If,  indeed,  it 
had  appeared  that  the  defendant  had  in  any  way  g^t  the 
benefit  of  the  market,  I  should  have  been  of  a  different 
opinion;  but,  upon  the  facts  stated,  I  see  no  reason  for 
coming  to  any  other  conclndon  than  that  the  defendant  is 
entitled  to  judgment 
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Bbeooh 

V. 

Edwards. 


WiLDB,  R — I  am  of  the  same  opinion.  The  plain tiflii 
rest  their  claim  upon  a  right  of  market,  and  the  common 
law  right  which  belongs  to  the  owner  of  a  market.  The 
right,  as  stated  in  the  declaration,  is,  that  persons  selling 
com  and  gnun  on  a  market-day  within  the  borough  '*  ought 
to  sell  the  same  within  the  market  or  at  their  own  respective 
dwelling-houses,  shops  or  premises,  and  not  elsewhere  within 
the  borough  ;^  and  that  right  is  traversed  by  a  plea.  There 
is  no  evidence  of  immemorial  or  prescriptive  right  to  this 
market ;  hut  it  is  agreed  that  the  right  to  some  market 
shall  not  be  disputed.  The  plaintiffs  gave  no  evidence  in 
support  of  this  right  but  a  local  act  of  parliament,  and  they 
ask  us  to  infer  from  that  a  right  to  the  claim  set  up  in  the 
declaration.  I  should  have  thought  there  was  great  diffi- 
culty in  coming  to  that  conclusion.  I  gather  from  the  act 
of  parliament  that  the  plaintifis  have  some  right  of  market, 
but  whether  or  no  they  have  the  right  claimed  in  the  decla- 
ration does  not  appear  by  the  Act  However,  upon  that 
point  I  give  no  opinion,  because  I  am  in  favour  of  the 
defendant  upon  the  question  whether  he  has  infringed  the 
right,  assuming  it  exists. 

▼OL.  I«  — H.  &  C.  F  EXCH. 
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Hatob  or 
Bbscon 

V. 

£dwabd8. 


Now,  the  action  is  for  a  disturbance  of  market;  and 
whether  or  no  there  has  been  a  disturbance  is  not  a  ques- 
tion of  fact.  It  is  perhaps  difficult  to  lay  down  an  absolute 
definition  of  what  constitutes  a  disturbance  of  a  market ; 
though  it  is  equally  easy  to  suggest  cases  that  would  or 
would  not  be;  but,  in  order  to  warrant  a  jury  finding  a  dis- 
turbance, it  must  be  shewn  that  the  defendant  has  taken 
the  benefit  of  the  market,  or  at  least  has  deprived  the  owner 
of  some  profit  which  he  would  otherwise  have  obtained. 

Then  the  question  is,  whether  the  facts  of  this  case  afford 
evidence  for  a  jury  of  a  disturbance.  The  only  facts  are 
that  two  persons,  of  whom  the  defendant's  son  was  one, 
were  in  a  house  in  Brecon  on  a  market-day,  when  they 
struck  a  baif^ain  for  the  sale  of  a  quantity  of  corn  by  sample. 
It  seems  to  me  that  is  not  a  disturbance,  unless  every  con- 
tract made  within  the  borough,  no  matter  how  or  under 
what  circumstances,  is  a  disturbance.  What  other  facts 
may  exist  which  mi<;ht  shew  a  disturbance,  I  do  not  sur- 
mise. Dealing  with  the  facts  before  the  Court,  I  think 
there  is  no  evidence  for  the  jury  of  a  disturbance. 

I  may  add  that  this  is  a  deviation  from  the  usual  prac- 
tice, and  one  which  may  be  found  inconvenient,  viz.9  instead 
of  moving  the  Court  upon  the  question  whether  there  was 
evidence  for  the  jury,  turning  it  into  a  special  case.  I 
never  knew  another  instance  of  a  special  case  being  stated, 
in  which  the  only  question  was  whether  there  was  any 
evidence  for  a  jury. 

Judgment  for  the  defendant 
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Holland  v.  Cole.  itfoylS. 

JcjJECTMENT  to  recover  possession  of  a  hoase  and  A  lessee,  who 
premises  in  Oxford  Street,  in  the  county  of  Middlesex.        not  to  assign 
At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings  ^^^  ^^"^^^ 


premises 

in  the  present  Term,  it  appeared  that  by  indenture  of  the  ^*^J  ^® 
29th  November,  1858,  the  plaintiff  demised  the  house  and  fritmgof  the 

*  lessor,  exe- 

premises  in  question  to  one  Clark  for  a  term  of  twenty-  ^ted  a  deed, 

under  the 

one  years.    The  indenture  contained  a  covenant  by  Clark  I92nd  section 
that  he  would  '*  not  assign  or  underlet,  or  otherwise  part  mptcy  Act> 
with  possession  of  the  said  demised  premises,  or  any  part  hearaign^iJl 
thereof,  without  the  consent  in  writing  of  the  said  W,  ^?^P^th*^ 
Holland  (the  plaintiff),  his  executors,  &c.,  for  that  purpose,  ^^^^ 
under  his  or  their  hand  or  hands  first  had  and  obtained.'*  ^^^^  that  the 

,  assignment 

There  was  the  usual  clause  of  re-entry,  in  case  of  breach  of  was  a  forfei- 
ture of  the 
any  of  the  covenants  in  the  lease.     By  indenture  of  the  lease. 

9th  January,  1862,  between  Clark  of  the  first  part,  J. 

Troup  and  J.  Hazlett,  trustees,  for  themselves  and  the  rest 

of  the  creditors  of  Clark  parties  thereto  of  the  second  part, 

and  the  several  other  persons  whose  names  and  seals  were 

thereunto  subscribed  and  set,  being  respectively  creditors 

of  Clark,  of  the  third  part ;  after  reciting  that  Clark  was 

indebted  to  the  parties  thereto  of  the  second  and  third 

parts  in  the  several  sums  set  opposite  to  their  respective 

names  in  the  schedule  thereunder  written,  which  he  was 

unable  to  pay  in  full,  and  he  had  therefore  proposed  and 

agreed  to  assign  all  his  estate  and  effects  unto  the  said 

trustees  for  the  benefit  of  his  creditors :  It  was  witnessed 

that  Clark,  for  a  nominal  consideration,  did  bargain,  sell, 

assign,  &c.,  to  the  said  trustees,  their  executors,  &c.  (inter 

alia),  all  that  the  lease  of  the  house  and  premises  in  Oxford 
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Street,  &c.  This  deed  was  duly  registered  pursuant  to  the 
provisions  of  the  197th  section  of  the  Bankruptcy  Act,  1861 
(24  &  25  Vict.  c.  134).  The  trustees  entered  into  possession 
of  the  house  and  underlet  it  to  the  defendant.  The  consent 
of  the  plaintiff  to  the  assignment  of  the  lease  had  not  been 
obtained,  and  he  brought  the  present  action  for  the  breach 
of  the  covenant 

It  was  submitted,  on  behalf  of  the  defendant,  that  there 
was  no  breach  of  the  covenant  not  to  assign,  inasmuch  as, 
under  the  Bankruptcy  Act,  1861,  the  trustees  of  Clark 
were  in  the  same  position  as  assignees  in  bankruptcy.  The 
learned  Judge  was  of  opinion  that  the  assignment  was  a 
forfeiture  of  the  lease,  and  directed  a  verdict  for  the  plaintiff. 

J.  B.  Karslake  now  moved  for  a  new  trial,  on  the  ground 
of  misdirection. — The  indenture  of  assignment,  when  regis- 
tered, vested  the  debtor's  property  in  the  trustees,  in  the 
same  manner  that  it  would  have  vested  in  assignees  under 
a  bankruptcy.  The  sections  of  the  Bankruptcy  Act,  186 1, 
which  relate  to  this  subject,  commence  with  the  192nd,  and 
are  headed :  *^  As  to  trust  deeds  for  benefit  of  creditor^ 
composition  and  inspectorship  deeds  executed  by  a  debtor.*' 
The  192nd  section  renders  certain  deeds  entered  into 
between  a  debtor  and  his  creditors,  or  a  trustee  on  their 
behalf,  valid  and  binding  on  all  the  creditors,  provided 
certain  conditions  be  observed.  The  1 94th  section  requires 
the  deed  to  be  registered  in  the  Court  of  Bankruptcy  within 
twenty-eight  days  after  its  execution;  and,  by  the  196th 
section,  a  memorandum  of  registration  must  be  written  on 
the  face  of  the  deed.  By  the  197th  section,  after  registra- 
tion of  such  deed,  the  parties  thereto,  or  bound  thereby, 
shall,  in  all  matters  relating  to  the  estate  and  effects  of  the 
debtor  ^*  have  the  benefit  of  and  be  liable  to  all  the  pro- 
visions of  this  Act,  in  the  same  manner  as  if  the  debtor  had 
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beeD  adjudged  a  bankrupt,  &c«|  and  the  trustees  had  been  1862. 
appointed  creditors*  assignees  under  such  bankniptcy/'&c; 
^and  the  trustees  of  any  such  deed,  and  the  creditors  under 
the  same,  shall,  as  between  themselves  respectively,  and  as 
between  themselves  and  the  debtCH:  and  against  third  persons, 
have  the  same  powers,  rights,  and  remedies,  with  respect 
to  the  debtor  and  his  estate  and  effects,  &c,,  as  are  now 
possessed  or  may  be  used  or  exercised  by  assignees,  &c., 
with  respect  to  the  bankrupt,  or  his  net  estate  and  effects 
in  bankruptcy.*'  The  198th  section  shews  that  this  pro- 
ceeding is  in  effect  a  bankruptcy,  for  it  provides  that,  after 
notice  of  the  filing  and  registration  of  the  deed,  no  process 
shall  be  available  against  the  property  or  person  of  the 
debtor.  [Po/ZocA,  C.  B. — In  this  case  there  is  an  assign- 
ment of  the  lease  by  the  debtor,  with  a  view  to  proceedings 
which  may  or  may  not  take  effect ;  in  the  case  of  bank- 
ruptcy  there  is  no  assignment  by  the  bankrupt.]  Formerly 
a  conveyance  by  a  trader  of  all  his  property  to  trustees  for 
Uie  benefit  of  his  creditors,  was  an  act  of  bankruptcy  and 
void,  and  therefore,  if  a  lease  was  included  in  the  convey- 
ance, there  was  no  valid  assignment  of  it  so  as  to  create  a 
forfeiture  :  Doe  d.  Llojfd  v.  Powell  (a).  Now,  validity  is  given 
to  trust  deeds  for  the  benefit  of  creditors,  and  the  trustees 
are  placed  in  the  same  position  as  assignees  under  a  bank- 
ruptcy. l^ChanneUy  B. — The  title  of  the  trustees  is  founded 
on  the  deed  itself.]  The  deed  could  have  no  effect  as 
regards  the  rights  of  the  trustees  against  third  persons, 
except  by  force  of  the  statute.  {Martin^  B. — In  the  case 
of  bankruptcy  the  assignees  take  by  operation  of  law^  and 
therefore  there  is  no  breach  of  the  covenant  not  to  assign. 
Here  there  is  an  actual  assignment  of  the  lease  by  the 
debtor,  and  the  lessor  has  elected  to  determine  it.]  At  the 
time  the  assignment  was  executed,  it  was  uncertain  whether 

(a)  5  B.  &  C.  808. 
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1862.  it  would  have  any  effect^  but  as  sood  as  the  requisites  of  the 
^'^^^  statute  were  complied  with,  it  ceased  to  be  a  voluntary  con- 
veyance, and  became  an  assignment  in  bankruptcy.  This 
is  only  a  voluntary  mode  of  becoming  bankrupt,  and  the 
same  rights  exist  against  third  persons  as  in  the  case  of  a 
hostile  bankruptcy.  The  legislature  could  never  have  in- 
tended that  the  assignment  should  operate  as  a  forfeiture  of 
the  lease;  for  in  that  case  the  object  of  the  trust  deed 
would  be  defeated. 

Pollock,  C.  B. — I  am  of  opinion  that  there  ought  to  be 
no  rule.  It  may  be  that,  if  it  had  occurred  to  the  legislature, 
some  provision  would  have  been  inserted  in  the  Act,  to  the 
effect  that  an  assignment  for  the  benefit  of  creditors  ahoald^ 
when  registered,  be  considered  as  an  act  of  bankruptcy ;  but, 
instead  of  such  an  assignment  being  declared  void,  it  is  the 
very  foundation  of  the  title  of  the  trustees.  That  being  so, 
the  assignment  is  not  by  operation  of  law,  but  by  the  act  of 
the  trader;  and  the  forfeiture  takes  place  the  moment  the 
deed  is  signed  and  sealed  by  him. 

Bramwell,  B. — I  am  of  the  same  opinion.    It  has  been 
argued  that  it  never  could  have  been  intended  by  the 
legislature  that  an  assignment  of  a  lease  for  the  benefit 
of  creditors  should  operate  as  a  forfeiture  of  it,  because 
that  would  defeat  the  very  object  of  the  assignment     But 
the  answer  has  been  given  by  my  Lord, — if  the  case  had 
been  contemplated  most  likely  some  provision  would  have 
been  inserted  in  the  Act  to  meet  it.     If  the  words  of  the 
Act  be  looked  at,  there  is  no  ground  for  Mr.  Karslake's 
construction  of  it.    The  sections  in  question  are  headed : 
''As  to  trust  deeds  for  benefit  of  creditors,  composition  and 
inspectorship  deeds,  executed  by  a  debtor.^   The  192nd  sec- 
tion renders  such  deeds  binding,  provided  certain  conditions 
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be  observed ;  one  of  which  is  that  the  deed  is  executed  by 

three-fourths  in  value  of  the  creditors,  whose  debts  amount 

to  lOf.  or  upwards.      But  the  only  consequence  of  the  »• 

reqaisite  number  of  creditors  not  executing  the  deed  is 

that  it  is  not  binding  upon  those  who  have  not  executed 

it    The  194th  section  requires  the  deed  to  be  registered. 

The  1 97th  provides  that,  after  registration,  the  parties  to 

the  deed,  or  bound  thereby,  shall  in  all  matters  relating  to 

the  estate  and  effects  of  the  debtor,  have  the  benefit  of  and 

be  liable  to  all  the  provisions  of  the  Act,  in  the  same 

manner  as  if  the  debtor  had  been  adjudged  bankrupt,  and 

the  trustees  had  b6en  appointed  creditors'  assignees  under 

sach  bankruptcy.   It  does  not  make  the  debtor  a  bankrupt, 

but  merely  says  that  the  trustees  under  the  deed  shall,  in 

all  matters  relating  to  the  debtor's  estate,  have  the  same 

powers  as  the  creditors'  assignees  in  bankruptcy.  Therefore 

the  title  of  the  trustees  is  under  the  deed,  not  under  the 

Act^  which  only  provides  in  what  way  the  deed  shall  be 

carried  into  execution.   If  the  requisite  number  of  creditors 

do  not  assent  to  the  deed,  it  is  manifest  that  the  case  is  not 

within  the   Act;   if  they  do,  the  operation  of  the  deed 

depends  upon  itself,  not  upon  the  Act. 

ChanneIjL,  6. — I  am  of  the  same  opinion,  and  for  the 
same  reasons. 

Martin,  B.—A  man  makes  a  bargain  that  he  will  not 
assign  his  lease,  and  that  if  he  does  it  shall  be  forfeited. 
He  then  assigns  all  his  property' to  trustees :  I  cannot  com- 
prehend why  that  is  not  a  forfeiture  of  the  lease.  If  the 
Act  said  that  notwithstanding  the  breach  of  such  a  condi- 
tion a  lease  shall  not  be  forfeited,  the  case  would  be 
different,  but  there  is  nothing  of  the  kind  in  the  Act. 

Rule  refused. 
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1862. 


May  5. 


Tredwen  o.  Holbian. 


Declaration.— For  that  the  plaintiff,  before  and  at 
the  time  of  making  the  policy  of  assurance  hereinafter  next 
mentioned,  to  wit,  on  the  11th  day  of  April,  1860,  and 
thenceforth  continually  until  the  5th  day  of  March,  1861, 
was  a  shipowner  and  member,  together  with  the  defendant 


A  policy  of 
assurance, 
in  a  Hutnal 
Marine  In- 
snrance  Ajsso- 
elation,  was 
subject  to 
the  following 
rule:— "All 

imd^^^*^™*  and  divers  other  persons,  of  a  certain  society  or  association 
of  abandon-      hereinafter  mentioned,  called  "  The  Great  Western  Mutual 

ment  shall  be 
adjusted  and 
settled,  con- 
fonnabl J  to 
the  custom 
of  Lloyd's 
or  the  Royal 
Exchange,  by 
a  professions 
average-stater. 
But  should 
the  committee 
or  the  assured 
be  dissatisfied 
with  the  ad- 
justment, they 
may  refer  the 
same  to  two 
professional 
average- 
staters,  or 
to  two  other 
competent 
persons,  with 
power  to  such 
two  persons 

to  appoint  an  umpire,  and  the  award  of  such  two  persons  shall  be  final ;  and  all  other  cases 
of  dispute,  of  whatever  nature,  shall  be  referred  in  like  manner ;  but  the  committee  or 
assured  by  mutual  consent  mav  refer  all  such  adjustments  or  disputes  to  one  person  only, 
whose  award  shall  also  be  final ;  and  no  action  at  law  shall  be  brought  until  the  arbitrators 
have  given  their  decision." — Hdd^  that  no  action  could  be  maintained  on  the  policy  for  a  total 
loss  until  the  claim  had  been  adjusted  and  settled  by  arbitration  in  pursuance  of  the  role. 

In  an  action  for  a  total  loss  the  declaration  set  out  the  polii^  and  the  above  rule,  and 
averred  that  the  plaintiff  had  always  been  willing  tliat  the  loss  and  amount  payable  in  respect 
thereof  should  l^  adjusted  and  settled  according  to  the  rule,  and  that  he  had  performea  all 
conditions  precedent  necessary  to  entitle  him  to  maintain  the  action.  It  then  alleged,  as 
breaches,  that  the  defendant  would  not  settle  or  adjust,  or  allow  to  be  settled  or  adjusted,  the 
amount  payable  on  the  loss,  in  accordance  with  the  policy  and  rules,  and  that  the  amount 
insured  nad  not  been  paid.  The  defendant  demurred  to  the  declaration  and  also  pleaded  a 
plea  which  in  terms  traversed  the  breaches.-~^ir/<i,  that  the  declaration  was  good  on  demurrer, 
since  it  must  be  deemed  to  be  averred  either  that  the  defendant  had  refused  to  refer,  or  that 
a  reference  had  been  had  and  an  award  made  in  favour  of  the  plaintiff,  as  for  a  total  loss ; 
but  that  the  plea,  being  proved,  waa  an  answer  to  it. 


Marine  Insurance  Association,**  and  the  ship  or  vessel  here- 
inafter mentioned  was  from  the  day  of  the  date  and  making 
of  the  said  policy  of  assurance  admitted  into  and  entered  in 
the  said  Society,  and  continued  in  the  said  Society  until 
the  loss  thereof  hereinafter  mentioned.  And  the  plaintiff,  on 
the  12th  of  April,  1860,  caused  to  be  made  a  certain  policy 
of  assurance  purporting  thereby  and  containing  therein, 
that  the  plaintiff,  as  well  in  his  own  name  as  for  and  in  the 
name  and  names  of  all  and  every  other  person  or  persons  to 
whom  the  same  did  appertain,  in  part  or  in  all,  did  make 
assurance  and  cause  himself  and  them,  and  every  of  them, 
to  be  insured,  lost  or  not  lost,  at  and  from  the  llth  of 
April,  1860,  until  the  20th  of  March,  1861,  upon  any  kind 
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of  goods  and  merchandise,  and  also  upon  the  UkIj,  tackle,         1862. 

&c.,  of  and  in  the  irood  ship  or  vessel  called  the  "Aurora.**     !^^~^^ 

,  Tmdwkh 

And  the  said  ship,  &e.,  and  goods  and  merchandise,  &c.,  e- 

HOLMAV. 

for  so  much  as  concerned  the  assured,  by  agreement  between 
the  assured  and  assurers  in  the  said  policy,  was  thereby 
valued  at  3860/.,  and  insured  from  perils  of  the  seas.  And 
it  was  thereby  further  agreed  by  and  between  the  plaintiff 
and  the  defendant  that  the  said  policy  should  be  subject  to 
certain  rules  thereunto  annexed,  which,  so  far  as  they  are 
material  to  this  action,  are  to  the  tenor  and  effect  and  in 
the  words  and  figures  following : — 

1.  That  the  affairs  of  this  association  shall  be  managed 
by  a  committee  of  seven  persons  chosen  by  and  from  the 
members,  three  to  be  a  quorum,  who  shall  meet  once  a 
quarter,  or  oftener  if  required,  and  order  payment  by  the 
managers'  drafl  at  two  months  date ;  and  that  the  members 
of  this  association  severally  and  respectively,  and  not  jointly 
or  in  partnership,  nor  the  one  for  the  other  of  them,  but 
each  of  them  in  his  own  name,  shall  insure  each  others* 
ships  or  shares  of  ships,  from  noon  of  the  day  of  entry  of 
each  ship  until  noon  of  the  20th  of  March  following,  against 
losses,  perils  and  damages  which  may  be  sustained  or  received 
by  their  respective  ships,  or  caused  or  done  by  them  to  other 
ships,  except  when  on  the  voyages  in  the  trades  or  under 
the  circumstances  hereinbefore  particularly  excepted. 

3.  That  all  average  claims  and  claims  of  abandonment 
shall  be  adjusted  and  settled,  conformably  to  the  custom  of 
Lloyd's  or  the  Royal  Exchange,  by  a  professional  average- 
stater  (except  as  otherwise  directed  by  these  rules).  But 
should  the  committee  or  the  assured  be  dissatisfied  with  the 
adjustment  they  may  refer  the  same  to  two  professional 
average-staters,  or  to  two  other  competent  persons,  with 
power  to  such  two  persons  to  appoint  an  umpire,  and  the 
award  of  such  three  persons  shall  be  final ;  and  all  other 
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cases  of  dispute,  of  whatever  nature,  shall  be  referred  in  like 

manner;  but  the  committee  and  assured  bj  mutual  consent 

V.  may  refer  all  such  adjustments  or  disputes  to  one  person 

HOLMAN. 

only,  whose  award  shall  also  be  final ;  and  no  action  at  law 
shall  be  brought  until  the  arbitrators  have  given  their  decision. 

11.  That  all  losses  by  stranding  or  otherwise  shall  with- 
out delay  be  made  known  to  the  managers,  and  all  protests, 
vouchers,  surveys  and  average  statements  shall  be  sent  to 
the  managers,  and  laid  before  the  committee,  and  be  subject 
to  the  stipulations  named  in  the  rules  of  this  association ; 
and  all  ships  lost  or  damaged,  or  doing  damage  to  other 
ships,  shall  contribute  to  their  own  loss  or  damage,  and  no 
claim  shall  be  admitted  with  any  ship  sold  with  her  average 
without  the  approval  of  the  committee;  and  in  the  event  of 
any  ship  being  stranded  or  damage  and  not  taken  into  a 
place  of  safety,  it  shall  be  lawful  for  this  Society  to  use 
every  possible  means  in  their  power  to  procure  the  safety  of 
the  ship,  the  owner  bearing  his  proportion  of  the  expenses 
incurred,  and  any  owner  refusing  the  co-operation  of  the 
agents  of  the  association  for  the  safety  of  a  ship  on  the 
strand  shall  suffer  a  deduction  of  SOL  per  cent,  in  the 
settlement  of  the  claim :  and  it  is  hereby  provided  that  no 
acts  of  the  association  or  its  agents  under  or  in  pursuance 
of  the  powers  hereby  reserved  to  the  Society  shall  be  deemed 
or  taken  to  be  an  acceptance  or  recognition  of  any  abandon- 
ment of  which  the  assured  may  have  given  notice  to  the 
association ;  and  this  Society  under  any  circumstances  shall 
only  pay  for  the  absolute  damage  caused  by  the  dangers  and 
accidents  of  the  sea. 

12.  That  all  drafts  for  claims  shall  be  duly  accepted  and 
punctually  paid  when  due;  and  if  any  member  shall  neglect 
or  refuse  to  accept  or  pay  his  contribution  on  receiving 
notice  from  the  managers,  his  respective  ship  or  ships  shall 
immediately  cease  to  be  insured  in  or  by  this  association, 
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bat  he  shall  siill  be  liable  to  coDtribute  to  all  lofises  which        1862. 
maj  occur  during  the  continuance  of  the  policy ;  that  the      Jl*"'^'"*^ 

XaBDWEN 

solicitors  for  the  association  shall  be  directed  to  sue  irame-       _  ''. 
diatelj  for  the  amount  due,  and  if  not  recovered  through 
the  insolvency  of  the  memberi  the  loss  shaU  be  borne  by 
the  members  generally. 

Averments. — That  the  said  association  mentioned  in  the 
said  rules  was  and  is  *'The  Great  Western  Mutual  Marine 
Insurance  Association,"  and  that  the  said  policy  of  assurance 
was  made  by  the  plaintiff  for  and  on  the  part  and  behalf  of 
himself  and  of  G.  Hellyar,  &c. ;  and  that  the  said  writing 
or  policy  of  assurance  was  subscribed  with  the  name  of  the 
defendant  and  divers  other  persons  by  an  agent  of  the  de- 
fendant, and  the  said  several  persons  in  that  behalf,  as 
assurers  for  the  sum  of  1500/.  upon  the  premises  in  the 
policy  of  assurance  mentioned.  And  the  plaintiff  under- 
took and  promised  the  defendant  to  perform  and  fulfil  all 
things  in  the  siud  policy  of  assurance,  rules  and  regulations 
contained  on  his  part  and  behalf  to  be  done,  performed  and 
fulfilled.  And  the  defendant  undertook  and  promised  that 
he  would  become  and  be  an  insurer  to  the  plaintiff  for  his 
part  and  proportion  of  the  said  last  mentioned  sum  of  and 
upon  the  said  ship  or  vessel  upon  the  terms  and  according 
to  the  said  policy  of  assurance  and  the  said  rules  and  regu- 
lations, and  would  perform  and  fulfil  all  things  in  the  policy 
of  assurance,  rules  and  regulations  contained  on  hb  part 
and  behalf  to  be  performed  and  fulfilled.  And  the  plaintiff 
and  the  aaid  other  persons  on  whose  behalf  the  said  insur- 
ance was  made  as  aforesaid,  or  some  of  them,  were  then 
and  thence  until  and  at  the  time  of  the  loss  hereinafter 
mentioned,  interested  in  the  said  ship  and  premises  to  the 
amount  of  all  the  monies  by  him  insured  thereon.  And  the 
plaintiff  says  that  after  the  making  of  the  said  policy  of 
asBurance  and  during  the  continuance  thereof,  and  of  the 
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1862.       fisk  against  which  the  said  ship  was  covered  and  protected 

.^■^'""^^      bj  the  said  policy,  the  said  ship  was  by  the  perils  of  the  sea 

0.  wholly  wrecked  and  lost.     And  the  plaintiff  has  always 

Holm  AH. 

been  willing  that  such  loss,  and  the  amounts  payable  in 
respect  thereof,  should  be  adjusted  and  settled  according 
to  the  rules  of  the  said  association,  whereof  the  defendant 
has  always  had  notice. — Breaches:  although  all  conditions 
have  been  performed  and  fulfilled,  and  all  things  happened 
and  were  done,  and  all  times  elapsed  necessary  to  entitle 
the  plaintiff  to  a  performance  by  the  defendant  of  the  said 
agreement  in  the  said  policy  and  the  said  rules  contained, 
and  to  maintain  this  action  for  the  breach  thereof  herein- 
after alleged,  and  although  the  plaintiff  has  requested  the 
defendant  and  the  members  of  the  said  association  to  settle 
and  adjust,  or  to  allow  to  be  settled  and  adjusted,  the 
amount  payable  in  respect  of  the  said  loss  of  the  plaintiff, 
and  in  accordance  with  the  terms  of  the  said  policy  and  the 
said  rules  in  that  behalf,  yet  the  defendant  and  the  said 
members  of  the  said  association  have  wholly  refused  so  to 
do,  and  the  said  amount  insured  has  not,  nor  has  any  part 
thereof,  been  paid  to  the  plaintiff;  nor  has  the  same  been 
settled  or  adjusted  in  accordance  with  the  said  policy  and 
rules. — There  was  a  second  count  on  a  similar  policy  in 
'*  The  Metalled  Freight  Association,"  and  subject  to  rules 
in  the  same  terms  as  above. 

Pleas  (inter  alia). — Fifthly,  to  first  count :  That  the  plain- 
tiff was  not  ready  and  willing  to  have  the  loss  and  amounts 
payable  in  respect  thereof  adjusted  and  settled  according 
to  the  rules  of  the  said  association. 

Sixth,  to  first  count. — That  the  defendant  had  not  notice 
that  the  plaintiff  was  ready  and  willing  to  have  the  loss  and 
amount  payable  in  respect  thereof  adjusted  and  settled 
according  to  the  rules  of  the  said  association. 

Seventh,  to  first  count — That  the  plaintiff  did  not  request 
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the  defendant  and  the  members  of  the  said  association  to        1862. 
settle  and  adjust^  or  to  allow  to  be  settled  and  adjusted,  the      ^^~^~^ 
amount  payable  in  respect  of  the  said  loss  of  the  plaintiff,  <^- 

in  accordance  with  the  terms  of  the  said  policy,  and  the 
said  rules  in  that  behalf  as  alleged. 

Eighth,  to  first  count. — That  the  defendant  and  the  said 
membeiB  of  the  said  association  did  not  refuse  to  settle  and 
adjust  the  said  claim  as  alleged,  and  were  always  ready  and 
willing  to  settle  and  adjust  it. 

Ninth,  to  so  much  of.  the  first  count  as  alleged  that  the 
amount  of  the  sum  insured  has  not,  nor  has  any  part  thereof, 
been  paid. — That  the  plaintiff*s  claim  in  respect  thereof 
was  a  claim,  to  wit,  a  claim  of  abandonment  within  the 
meaning  of  the  said  third  of  the  rules  in  that  count  men- 
tioned, and  that  the  said  claim  has  not  been  adjusted  and 
setded  according  to  the  said  rule  in  that  behalf;  and  that 
there  was  a  dispute  by  and  between  the  plaintiff  and  the 
said  association  and  the  committee  th^of,  in  respect  of  the 
said  claim,  within  the  meaning  of  the  said  rule,  and  that 
it  has  not  been  arbitrated  upon  as  provided  for  in  this  rule, 
nor  have  nor  has  such  arbitrators  or  arbitrator  as  therein 
mentioned  given  a  decision  thereupon,  or  in  respect  thereof. 
— The  fifteenth,  sixteenth,  seventeenth,  eighteenth  and 
nineteenth  were  pleas  to  the  second  count,  similar  to  the 
above  pleas. 

The  defendant  also  demurred  to  the  declaration. 

The  plaintiff  took  issue  on  the  pleas,  and  also  demurred 
to  the  ninth  and  nineteenth  pleas. 

At  the  trial,  before  Pollock^  C.  B.,  at  the  London  Sittings 
after  last  Hilary  Term,  the  following  facts  appeared:— 
The  plaintiff  was  part  owner  of  a  ship  called  the  **  Aurora,** 
and  he  had  effected  an  insurance  upon  the  ship  and  freight 
in  **  The  Great  Western  Mutual  Marine  Assurance  Asso- 
ciation,'* of  which  the  plaintiff  and  defendant  were  members. 
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1862.  The  policy  was  subject  to  the  rules  mentioned  in  the  decla- 
^^^^^^^^  ration.  The  ship  sailed  from  Venice  with  a  cargo  of  wheat, 
,,  *•  and  was  lost  in  the  Adriatic  sea.     The  plaintiff  sent  to  the 

HoUiAH.  ... 

association  a  claim  for  a  total  loss;  and  subsequently  for- 
warded vouchers  and  documents  relating  to  it»  together  with 
the  average  calculations  of  an  average-taker.  The  com- 
mittee of  the  association  refused  to  entertain  the  claim  on 
the  ground  that  the  captain's  certificate  was  not  in  con- 
formity with  "The  Merchant  Shipping  Act,  1854,''  and 
had  been  improperly  obtained.  Some  correspondence  took 
place  between  the  plaintiff  and  defendant,  in  which  the 
defendant  expressed  his  willingness  to  refer  this  claim  in 
manner  provided  by  the  third  rule ;  but  the  plaintiff  refused 
to  do  so.  The  plaintiff  had  also  effected  another  policy  in  the 
association  mentioned  in  the  second  count,  and  which  was 
subject  to  similar  rules.  A  verdict  was  entered  by  consent 
for  the  defendant  on  the  above  pleas,  leave  being  reserved 
to  the  plaintiff  to  mo{e  to  enter  the  verdict  for  him. 

Montague  Smithy  in  the  following  Term,  obtained  a  rule 
nisi  accordingly,  on  the  ground  that  upon  the  evidence  the 
plaintiff  was  entitled  to  the  verdict. 

Honeyman  shewed  cause,  and  also  argued  in  support  of 
the  demurrer  to  the  declaration,  and  in  support  of  the 
ninth  and  nineteenth  pleas  (May  2). — No  action  is  main- 
tainable on  this  policy  until  the  claim  has  been  adjusted 
and  settled  by  an  arbitration  in  pursuance  of  the  third  rule. 
[  Wilde^  B.,  referred  to  Horion  v.  Sayer  (a).]  There  the 
agreement  was  that  all  matters  in  difference  should  be 
determined  by  arbitrators,  and  that  the  parties  should  not 
prosecute  any  action  at  law  or  in  equity  without  first  sub- 
mitting to  such  arbitration;  and  that  was  held  an  absolute 
agreement  to  oust  the  superior  Courts  of  their  jurisdiction, 

(a)  4  H.  &  N.  648. 
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and  therefore  void.     Tliis  case  resembles  Scoti  v.  Avery  (a), 
where  it  was  provided  that  no  action  at  law  or  in  equity 
sboald  be  maintained  on  the  policy  until  the  matters  in 
dispute  had  been  decided  by  arbitrators,  and  then  only  for 
such  sum  as  the  arbitrators  should  award.    Hartan  v.  Sayer 
and  Seoti  t.  Avery  have  established  this  distinction :  that  a 
mere  agreement  to  refer  the  matter  in  dispute  to  arbitration 
will  not  oust  the  superior  Courts  of  their  jurisdiction ;  but 
when  the  agreement  is  that  no  action  shall  be  maintained 
until  the  amount  in  dispute  has  been  ascertained  by  an 
arbitrator,  that  is  binding  on  the  parties.     [BramweU,  B. — 
If  a  tenant  covenants  that  he  will  cultivate  the  demised 
land  in  a  husbandlike  manner,  and  also  covenants  that  if 
any  dispute  shall  arise  in  respect  thereof  it  shall  be  referred 
to  arbitration,  an  action  may  nevertheless  be  maintained ; 
but  where  the  covenant  is  to  pay  such  damages  as  shall  be 
ascertained  by  an  arbitrator,  no  action  will  lie  tintil  he  has 
ascertiuned  them.]  A  claim  for  a  totf\)  loss  is  a  claim  which 
must  be  adjusted  and  settled  in  the  manner  prescribed  by 
the  third  rule ;  for  it  provides  that  every  dispute  of  what- 
ever nature  shall  be  referred  to  arbitration,  and  that  no 
action  at  law  shall  be  brought  until  the  arbitrators  have 
given  their  decision.    The  language  which  the  parties  have 
used  renders  the  adjudication  of  the  arbitrators  a  condition 
precedent  to  the  right  of  action :  Hotham  v.  The  East  India 
Company  {b),  Braunstein  v.  The  Accidental  Death  Insurance 
Company  (c)  and  Stavers  v.  CurUng  {d).    If  the  declaration 
means  that  the  defendant  has  refused  to  have  the  claim 
adjusted  and  settled  by  arbitration,  that  is  denied  by  the 
eighth  plea,  and  the  issue  found  for  the  defendant. 

Montague  Smith  and  Garths  in  support  of  the  rule,  and 

(a)  S  H.  L.  811.  (c)  1  B.  &  S.  782. 

(b)  1  T.  R.  638.  (d)  8  Bing.  N.  C.  855. 
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1862.  also  in  support  of  the  declaration  and  demurrer  to  the 
ninth  and  nineteenth  pleas. — The  action  is  maintainable. 
First,  the  case  is  not  within  the  principle  laid  down  in 
Scott  V.  Aveiy,  bnt  is  governed  by  Horton  ▼•  Sayen.  The 
third  rule  commences  by  providing  for  the  cases  of  average 
claims  and  claims  of  abandonment.  This  is  a  claim  for  a 
total  I0SS9  and  therefore  not  within  that  branch  of  the  rule. 
The  rule  then  provides  that  **  all  other  cases  of  dispute,  of 
whatever  nature,  shall  be  referred  in  like  manner."  That  is 
an  absolute  agreement  to  refer  all  disputes  to  arbitration, 
and  therefore  void,  as  ousting  the  Courts  of  their  juris- 
diction. 

Secondly,  assuming  that  the  agreement  to  refer  is  valid 
and  applies  to  this  case,  the  declaration  is  good.  It 
avers  that  the  plaintiff  has  always  been  willing  that  the 
loss  should  be  adjusted  and  settled  according  to  the  rules 
of  the  association,  and  it  is  alleged  as  a  breach  that  the 
defendant  would  not  a^ttle  and  adjust,  or  allow  to  be  settled 
and  adjusted,  the  amount  payable  in  respect  of  the  said  loss 
of  the  plaintiff,  and  in  accordance  with  the  terms  of  the 
policy  and  the  rules  in  that  behalf.  [Bramwettf  B. — It  is 
not  alleged  that  the  defendant  refused  to  refer.]  There  is 
a  general  averment  of  the  performance  of  all  conditions 
necessary  to  entitle  the  plaintiff  to  maintain  the  action; 
and  therefore  it  must  be  taken  either  that  the  defendant 
has  refused  to  refer  or  that  there  has  been  a  reference  and 
award,  and  that  the  defendant  has  refused  to  pay  the  sum 

awarded. 

Cfur.  adv.  vtUL 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  6. — We  are  of  opinion  the  defendant  b  entitled 
to  judgment.     The  case  of  Scott  v.  Avery  (a)  decided  that 

(a)  6  H.  L.  811. 
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the  insurer  and  the  underwriter  may  contract  that  no  right        1862. 
of  action  (to  be  enforced  in  a  Court  of  law)  shall  accrue      l^T^    ' 
until  an  arbitrator  has  decided,  not  merely  as  to  the  amount  «• 

HOLMAN. 

of  damages  to  be  recovered  but  upon  any  dispute  that  may 
arise  upon  the  policy.  The  question  therefore  is  one  of 
construction,  and  we  think  the  parties  to  this  policy  have 
so  agreed.  The  third  rule,  which  is  incorporated  with  the 
policy,  after  providing  for  disputes  as  to  average  claims  and 
claims  of  abandonment,  expressly  declares  that  all  other  cases 
of  £spute9  of  whatever  nature^  shall  be  referred,*  and  no  action 
at  law  shall  be  brought  until  the  arbitrators  have  given  their 
decision.  The  agreement  is  clear  and  unambiguous,  and  the 
parties  probably  meant  to  act  upon  Scott  v.  Avery  and  ex- 
clude the  jurisdiction  of  the  Courts  of  law,  except  for  the 
purpose  of  enforcing  the  award  to  be  made  by  the  arbitra* 
tors.  A  case  of  Norton  v.  Sayers  (a)  was  cited  and  relied 
on  by  the  plaintiff.  But  we  are  of  opinion  that  this  case  is 
governed  by  the  case  of  Scott  v.  Aven/y  and  not  by  that  of 
Horton  v.  Sayers.  The  plaintiff  is  therefore  in  the  wrong. 
The  defendant  proposed  to  him  to  refer  the  matter  in 
dispute,  in  accordance  with  the  third  rule,  to  which  he 
refused  to  accede,  and  he  has  failed  to  perform  that  which 
is  a  condition  precedent  to  his  maintaining  the  present 
action. 

As  to  the  entries  to  be  made  upon  the  record,  there  are 
two  counts  in  the  declaration  upon  two  valued  policies  on 
the  ship  '*  Aurora^'  in  two  Societies  of  which  the  defendant 
is  a  member.  The  counts  are  similar.  They  begin  by 
setting  out  the  policies,  including  the  third  rule ;  they  then 
aver  the  total  loss  of  the  ship,  and  aver  the  performance  of 
all  conditions  precedent,  generally,  in  compliance  with  the 
Common  Law  Procedure  Act,  1852,  s.  57.  It  was  argued  on 
behalf  of  the  plaintiff  that,  assuming  the  third  rule  to  create 

(a)  4  H.  &  N.  623. 
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a  condition  precedent,  it  must  be  deemed  to  be  averred 
that  the  plaintiff  had  proposed  to  refer  the  dispute,  or  that 
a  reference  had  been  had  and  an  award  made  in  favour  of 
the  plaintiff,  as  for  a  total  loss.  This  seems  to  be  so.  And 
it  was  then  further  argued  that  the  breaches  ought  to  be 
read  as  alleging  that  the  defendant  had  not  performed 
what  he  had  contracted  to  do  upon  such  conditions  hap- 
pening, viz.,  concur  in  a  reference  and  pay  the  amount  of 
loss  awarded  to  be  paid.  The  breaches,  as  alleged,  are  that 
the  defendant  would  not  settle  or  adjust,  or  allow  to  be 
settled  or  adjusted,  the  amount  payable  on  the  loss,  in 
accordance  with  the  policies  and  rules,  and  that  the  amount 
insured  had  not  been  paid.  Now,  assuming  that  the  con- 
struction contended  for  may  be  put  upon  the  breaches  the 
counts  are  good,  but  then  the  defendant  is  entitled  to  the 
verdict  upon  the  eighth  and  seventeenth  pleas,  which  tra- 
verse them.  He  never  refused  to  go  into  a  reference ;  on 
the  contrary,  he  proposed  one  which  the  plaintiff  rejected; 
and  he  never  refused  to  pay  an  amount  awarded,  for  no 
award  was  ever  made.  He  is  therefore  entitled  to  have  the 
verdict  entered  for  him  upon  two  material  issues,  which 
entitles  him  to  judgment  in  the  action. 

As  to  the  other  issues  in  fact,  they  are  only  material  as 
regards  costs,  and  possibly  the  parties  may  arrange  as  to 
them,  either  by  agreeing  to  an  entry  that  the  jury  be  dis- 
charged, or  settling  between  themselves  how  the  verdict  is 
to  be  entered.  If  this  cannot  be  done,  they  can  be  settled 
by  a  Judge  at  Chambers. 

As  to  the  demurrers  to  the  ninth  and  nineteenth  pleas, 
they  are  founded  upon  the  assumption  that  the  third  rule 
creates  a  condition  precedent.  We  think  it  does,  and  that 
the  pleas  are  good. 

The  result  is,  that  our  judgment  is  for  the  plaintiff  upon 
the  demurrer  to  the  declaration,  for  the  defendant  upon  the 
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demurrer  to  the  ninth  and  nineteenth  pleas,  and  that  the 
role  to  enter  the  verdict  for  the  plaintiff  upon  the  eighth 
and  seventeenth  pleas,  which   traverse  the  breaches,  be  «• 

dischaiged. 

Judgment  accordingly. 


Wattb  r.  AiNSWORTH  and  Others.  ^P^  25. 


T 


HE  declaration  stated,  that  the  plaintiff  agreed  with  The  plaintiff 

wrote  to  the 

the  defendants  to  sell,  and  sold  to   the  defendants,  and  defendants, 
the  defendants  then  agreed  with  the  plaintiff  to  buy  and  sell  them 
bought  of  the  plaintiff,  the  produce  of  three  acres  of  White  ingt^f^^* 
Globe  turnip  seed  of  the  growth  of  the  year  1861,  at  the  deflndante  ^ 
price  of  18*.  per  bushel,  to  be  paid  by  the  defendants  to  the  ^^^^^^^  ***""8 

^  *  »  r  ./  what  tumipg 

plaintiff;  and  upon  the  terms  that  the  plaintiff  should  de-  ^e  had  in 

growth,  their 

liver  the  said  White  Globe  turnip  seed  as  soon  as  harvested  quantities 

^       i*  n  •  frfc'ii  tA  ^^^  prices. 

m  the  year  1861,  free  of  carriage,  to  the  Bncklayers  Arms  The  plaintuf 

Station,  London,  of  the  South  Eastern  Railway,  for  the  that  all  that 

defendants,  and  that  the  same  seed  should  be  accepted  by  offeTtiiem  at 

the  defendants  at  that  station.— Averment :  that  the  plaintiff  f^^pj^^'J^^ 

has  done  all  things  necessary  on  his  part,  &c.,  to  entitle  the  ^C^.'^®^ 

plaintiff  to  have  the  said  While  Globe  turnip  seed  accepted  Globe  seed 

and  paid  for  by  the  defendants,  according  to  the  said  con-  bushel.    The 

n         I         1         1         1'  1  11  1-1    defendants 

tract. — Breach  :  that  they  did  not  nor  would  accept  the  said  offered  to  take 
White  Globe  turnip  seed  or  pay  the  plaintiff  the  said  price  acres  at 

16*.  Cxf.  per 
hnsheL    The  plaintiff  replied  that  he  could  not  accept  legs  than  ISs.    The  defendants  then 
wrote  to  him  as  follows : — "  In  reply  to  your  favour  of  this  morning  we  beg  to  say  as  our 
neig^boors  are  giving  you  ISs.  per  bushel  for  White  Globe  turnips,  we,  as  a  beginning  with 
you,  will  take  the  produce  of  three  acres  at  that  price,  to  be  delivered  as  soon  as  harvested, 


1861,  firee  of  carnage  to  London  Station.  Let  us  know  what  other  sorts,  &c.,  you  may  have 
to  offer,  and  also  Wuraell  seeds  of  sorts  for  1861  harvest.  Waiting  your  reply, — ^We 
remain/*  &c.    The  plaintiff  wrote  no  answer  to  this  letter ;  but  subsequently  saw  one  of  the 


defendants  at  their  warehouse,  on  which  occasion  it  was  found  by  the  jury  that  the  plaintiff 
verbally  assented  to  the  terms  contained  in  that  letter. 

Held,  that  there  was  a  sufficient  memorandum  or  note  in  writing  of  the  contract  within 
the  17th  section  of  the  Statute  of  Frauds. 

G   2 
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for  the  same,  but  have  wholly  neglected  and  refused  so  to 
do^  &c. 
».  Plea. — That  the  defendants  did  not  promise  as  alleged. — 

AiNSWORTH. 

Issue  thereon. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Kent  Assizes, 
the  following  facts  appeared. — The  plaintiff  was  a  farmer  at 
Hythe,  in  the  county  of  Kent,  and  the  defendants  were 
seed  merchants  in  London,  carrying  on  their  business  under 
the  style  of  "  James  Carter  &  Co."  In  March,  1861, 
the  plaintiff  having  grown  some  White  Globe  turnip  seed, 
wrote  to  the  defendants  as  follows : — 

"Gentlemen,  "Hythe,  7  March,  1861. 

"  Mr.  Baydon  of  this  place  has  handed  me  your  card, 
stating  that  you  were  buyers  of  turnip  seeds  now  grow- 
ing. I  do  a  large  business  with  several  of  the  most  respect- 
able houses  in  London  and  elsewhere,  and  possibly  I  may 
be  in  a  position  to  offer  you  some  sorts  that  you  may  be 
buyers  of.  If  you  will  have  the  goodness  to  name  the  sorts 
and  quantities,  I  will  at  once  say  how  far  I  can  meet  your 
wbhes.  My  usual  practice  is  to  contract  by  the  acre,  the 
seedsman  taking  whatever  the  produce  may  be  at  a  stated 
price  per  bushel.  "  I  am,  &c. 

"  James  Watts." 

The  defendant  wrote  in  reply  as  follows: — 

"James  Watts,  Esq.  "London,  March  11, 1861. 

"Dear  Sir, — In  reply  to  yours  we  beg  to  say  we 
shall  be  glad  to  know  what  turnips,  &c.,  you  have  in  growth 
for  1861  harvest,  with  quantities  and  price,  delivered  carriage 
free  to  London  Station.  We  should  also  be  glad  to  know  at 
what  price  you  could  do  us  four  or  six  acres  Scimitar  Peas, 
if  you  have  them  in  growth.  "  We  remain,  &c. 

"  Jas.  Carter  &  Ca" 
To  which  plaintiff  replied  as  follows: — 
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"  Messrs.  Carter  &  Co.  «  Hjthe,  14  March,  1861. 

**  Gentlemen, — Since  writing  to  you  on  the  7th  inst., 
I  have  gone  over  my  growing  crops,  and  I  find  I  do  not 
stand  very  well  for  surplns,  and  all  I  can  ofier  you  at  the 
present  moment,  is  the  produce  of  five  acres  White  Globe, 
@  18/6,  five  ditto  Skirving's  Swedes,  @  28/.  Some  of  the 
latter  was  sold  @  30/  a  few  days  since.  Tou  may  entirely 
rely  on  the  stocks  of  the  above,  and  I  will  undertake  to  deliver 
them  to  the  Bricklayers'  Arms  Station.  I  cannot  oifer  you 
any  Scimitar  Peas.  I  have  only  six  bushels  left,  barely 
sufficient  to  get  up  my  stock.     Your  early  reply  will  oblige. 

"  Yours,  &C. 
•'  Messrs.  Carter  &  Co.''  «  James  Watts." 

The  defendants  then  wrote  to  the  plaintiff  as  follows: — 

j  '<  James  Watts,  Esq.  '*  London,  March  18, 1861. 

"  Dear  Sir, — In  reply  to  your  favour  we  beg  to  say 
we  have  bought  Skirving's  Swede  Turnips  at  a  considerable 
less  price  than  what  you  quote  it  at.  We  also  think  your 
price  too  high  for  White  Globe.  We  could  take  two  or 
three  acres  of  the  latter  at  16/6  per  bushel,  just  to  make  a 
beginning  with  you.     Waiting  your  reply, 

"  We  remain,  &c. 

"  Jas.  Carter  &  Co." 
The  plaintiff  replied  as  follows: — 

"Gentlemen,  " Hythe,  19  March,  1861. 

"  I  am  much  obliged  for  your  offer  for  two  or  three 
acres  of  White  Globe,  but  I  cannot  accept  it.  My  contract 
price  was  18/  with  the  London  Houses,  and  I  see  no  reason 
to  go  below  that  now.  I  was  asked  35/  for  growing  Swedes 
to-day  at  Ashford  market     I  cannot  offer  you  any  peas. 

"  I  am,  &c. 
«  Messrs.  Jas.  Carter  &  Co."  «  James  Watts." 

The  defendants  wrote  in  reply  as  follows: — 
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"James  Watts,  Esq.  « London,  March  21, 1861. 

'*  Dear  Sir, — In  reply  to  your  favour  of  this  morning 
e>  we  beg  to  say,  as  our.  neighbours  are  giving  you  18/  per 

bushel  for  White  Globe  Turnips,  we,  as  a  beginning  with 
you,  will  take  the  produce  of  three  acres  at  that  price,  to 
be  delivered  as  soon  as  harvested  1861,  free  of  carriage  to 
London  Station.  Let  us  know  what  other  sorts  you  may 
have  to  offer,  as  also  Wurzell  Seed  of  sorts  for  1861  harvest 
Waiting  your  reply,  **  We  remain,  &c. 

"  Jas.  Carter  &  Co." 

The  plaintiff  wrote  no  answer  to  that  letter,  but  on  the 
25  th  March  called  at  the  defendants'  warehouse  in  London 
and  had  some  conversation  with  Ainsworth,  one  of  the  de- 
fendants, about  the  purchase  of  some  other  seeds,  when  he 
said  "  I  think  we  have  some  transaction  with  you,''  to  which 
the  plaintiff  replied  "  Yes,  a  contract  for  three  acres  of 
White  Globes."  The  defendant  Ainsworth,  however,  stated 
that  the  plaintiff,  when  he  called  at  their  warehouse, 
refused  to  sell  them  the  seed  upon  the  terms  they  had 
offered,  and  that  in  consequence  the  defendants  bought  the 
seed  elsewhere. 

It  was  objected,  on  behalf  of  the  defendants,  that  there 
was  no  note  or  memorandum  in  writing  of  the  contract 
to  satisfy  the  17  th  section  of  the  Statute  of  Frauds.  The 
learned  Judge  left  it  to  the  jury  to  say  whether  the  plaintiff, 
when  he  called  at  the  defendants'  warehouse,  accepted  or 
repudiated  the  offer  contained  in  the  letter  of  the  21st 
March.  The  jury  found  that  he  accepted  it,  and  returned 
a  verdict  for  the  plaintiff  for  79/.  4«.,  leave  being  reserved 
to  the  defendants  to  move  to  enter  a  verdict  for  them,  if  the 
Court  should  be  of  opinion  that  there  was  no  valid  contract 
within  the  17  th  section  of  the  Statute  of  Frauds. 

Prentice  now  moved  for  a  rule  nisi  accordingly. — There 
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was  DO  memorandum  or  note  in  writing  of  the  bargain  to        1862. 
satisfy  the  17  th  section  of  the  Statute  of  Frauds.     The       ^'^^ 

WATT8 

letters  are  mere  proposak.    Prior  to  the  letter  of  the  21st  v. 

of  March  there  is  no  foundation  for  saying  that  there  is 
anything  to  bind  either  party.  By  that  letter  the  defend- 
ants offer  to  take  the  produce  of  three  acres  of  White 
Globe  tarnip  seed  at  18a.  a  bushel,  but  the  plaintiff  never 
accepted  the  offer.  It  is  evident  that  the  defendants  con- 
sidered it  a  mere  proposal,  for  they  add :  "  Waiting  your 
reply."  Suppose  that  letter  did  not  relate  to  the  sale  of 
goodsi,  would  it  require  a  stamp  as  a  binding  contract  ? 
[Bramtcell,  B. — Suppose  the  plaintiff  had  refused  to  deliver 
the  seed,  could  an  action  have  been  maintained  against 
him?]  It  could  not,  for  he  never  assented  to  the  de- 
fendants' offer  to  take  the  produce  of  three  acres.  The 
plaintiff  offered  to  sell  them  the  produce  of  five  acres, 
and  was  not  bound  by  any  offer  of  the  defendants  to 
take  a  less  quantity.  The  parol  assent  of  the  plaintiff, 
which  the  jury  have  found,  is  not  sufficient  to  satisfy  the 
statute. 

Martin,  B. — I  am  of  opinion  that  there  ought*to  be  no 
mle*  It  seems  to  me  that  the  requirements  of  the  statute 
are  satisfied  in  two  ways.  I  think  the  letter  from  the  de- 
fendants of  the  21st  March  amounted  not  merely  to  a  pro- 
posal to  take  the  produce  of  three  acres  of  tiunip  seed  at 
18«.  per  bushel,  but  that  it  was  a  contract  in  writing  pro- 
perly so  called.  But,  assuming  that  is  not  so,  the  finding  of 
the  jury  makes  it  a  good  memorandum  of  the  bargain. 
After  that  letter  was  written,  the  plaintiff  saw  the  defend- 
ants and  agreed  to  the  terms  contained  in  it.  Thereupon 
it  became  a  sufficient  note  in  writing  to  satisfy  that  part  of 
the  17th  section  of  the  Statute  of  Frauds  which  requires 
that  some  note  or  memorandum  in  writing  of  the  bargain 
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1862.  be  made  and  signed  by  the  parties  to  be  charged  by  such 

^^^^  contract :  Smith  v.  Neale  (a). 
Watts  ^  ' 


V. 

AlHSWOSTH. 


Bramwell,  B. — I  also  think  there  ought  to  be  no  rule. 
It  seems  to  me  that  there  is  a  sufficient  memorandum  in 
writing  within  the  17th  section  of  the  Statute  of  Frauds. 
No  doubt  there  is  difficulty  in  all  cases  where  the  Court  is 
called  upon  to  put  a  construction  upon  a  document  with  no 
authority  to  guide  it  in  ascertaining  the  true  meaning.    But 
here  I  can  see  a  note  or  memorandum  in  writing  of  the 
bargain.    First,  there  is  the  letter  of  the  7th  March  in  which 
the  plaintiff  states  that  he  has  been  told  that  the  defend- 
ants were  buyers  of  turnip  seeds  then  growing ;  and  that 
possibly  he  might  be  in  a  position  to  offer  them  some  sorts 
which  they  might  buy ;  and  that,  if  they  would  name  the 
sorts  and  quantities^  he  would  at  once  say  how  far  he  could 
meet  their  wishes.     Thereupon  the  defendants  wrote  in 
reply,  "  We  shall  be  glad  to  know  what  turnips,  &c.,  you 
have  on  growth  for  1861  harvest,  quantities  and  price,  de- 
livered carriage  free  to  London  Station."    The  plaintiff 
says  in  answer,  **  All  I  can  offer  you  at  the  present  moment 
is  the  produce  of  five  acres  Globe   18«.  6^.,  five   ditto 
Skirving's  Swedes  28«."     The  defendants   thereuppn,  in 
effect,  say, — "  We  do  not  want  all  your  produce :  we  want 
only  two  or  three  acres  of  White  Globe :  we  do  not  agree 
to  your  price,  but  we  could  take  two  or  three  acres  of 
White  Globe  at  16«.  6d.  per  bushel"    The  plaintiff  repliesi 
**  I  am  much  obliged  by  your  offer  for  two  or  three  acres  of 
White  Globe,  but  I  cannot  accept  it — not  because  I  object 
to  the  quantity,  but  because  I  object  to  the  price ;"  which 
is  equivalent  to  saying  *<I  am  willing  to  sell  you  two  or 
three  acres  of  White  Globe  turnips,  but  the  price  must  be 
18*.  per  bushel."   The  defendants  thereupon  say,  "  We  will 

(a)  2  C.  B.  N.  S.  67. 


AlXSWOBTH. 
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take  the  produce  of  three  acres  at  the  price  of  IBs.  per        1862. 

bushel,  to  be  delivered  as  soon  as  harvested."    The  last      ^^TT'^^ 

words  of  the  letter,  "  Waiting  your  reply,"  created  a  doubt    ^      v. 

in  my  mind ;  for  if  a  man  writes  to  another  **  I  offer  you 

goods  at  a  certain  price,  answer  and  let  me  know  whether  I 

am  right  as  to  the  terms,'*  that  would  not  be  a  bargain  until 

the  other  answered  '^  those  are  the  terms.'*    Then  the  ques- 

tioD  is,  whether  any  such  weight  can  be  attached  to  the  words 

**  Waiting  your  reply."    I  think  not,  because  the  plaintiff 

would  have  no  occasion  to  restate  the  terms,  or  to  say  '*  I 

agree  to  them,"  or  to  do  anything  but  say  **  Yes,  you  are  right" 

I  confess  that  on  that  score  I  entertained  some  doubt,  but 

on  consideration  I  think  that  no  rule  ought  to  be  granted. 

Wilde,  B. — I  am  of  the  same  opinion.  To  my  mind 
nothing  can  be  more  clear  than  the  meaning  of  the  cor- 
respondence, and  I  agree  that  the  letter  of  the  2l8t  March 
constitutes  a  note  or  memorandum  in  writing  of  the  bargain 
within  the  meaning  of  the  17th  section  of  the  Statute  of 
Frauds. 

The  only  point  upon  which  I  will  say  anything  in  addi- 
tion is  with  reference  to  the  words  "  Waiting  your  reply." 
I  agree  that  if  the  defendants  in  using  those  words  intended, 
for  whatever  reason,  that  the  matter  should  be  still  open,  and 
that  the  letter  should  not  be  an  acceptance  of  the  previous 
offer,  there  would  be  no  note  or  memorandum  within  the 
meaning  of  the  statute.  But  I  do  not  so  regard  the  words 
**  Wailing  your  reply."  The  defendants  say, "  We  will  take 
the  produce  of  three  acres  of  White  Globe  seed  at  ISs.  per 
bushel ;"  and  then  they  go  on  to  say,  **  Let  us  know  what 
other  sorts  you  may  have  to  offer,  as  also  Wurzel  seed  of 
sorts  for  1861  harvest."  I  consider  that  the  meaning  of  the 
words  "  Waiting  your  reply,"  is  waiting  your  reply  to  that 
question ;  and  1  do  not  construe  those  words  as  meaning 
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that  the  contract  for  the  purchase  of  the  White  Globe  seed 

was  to  be  open. 

I  may  add  thjftt  the  Lord  Chief  Baron  is  of  the  same 
opinion.  Rule  refused. 


Mayb, 


If  a  person 
purchases 
an  article 


HoRSFALL  and  Another  v.  Thomas. 

Declaration  on  a  bill  of  exchange,  dated  the  2nd 
July  I860,  drawn  by  the  plaintifis,  by  the  name  and  style 
manufactnred  of  "The  Mersey  Steel  and  Iron  Company,"  upon  and 
the  m^^-    accepted  by  the  defendant  for  payment  to  the  plaintiffs  of 

turer  delivers 
it  with  a 
patent  defect 
^diich  may 
render  it 
worthless,  if 
the  purchaser 
has  nad  an 
opportunity 

it,but^neg-  after  last  Hilary  Term,  it  appeared,  by  the  evidence  of 
B^themanu-  ^^^  defendant  in  support  of  the  plea,  that  the  plaintiffs 
nof^Utyof     carried   ^^   ^^^   business  of  iron   founders  at   Liverpool 

fraud  in  not 
pointing  out 
the  defect. 

The  defend- 
ant employed 
the  plainUfif 
to  make  for 
him  a  steel 
gun  for  which 
he  was  to  pay 
by  two  bills 


233&  10«.  twelve  months  after  date. 

Plea  (inter  alia). — That  the  defendant  was  induced  to 
accept  the  bill  by  the  fraud,  covin  and  misrepresentation  of 
the  plaintiffs. 

At  the  trial,  before  Pollock^  C.  B.,at  the  London  Sittings 


under  the  name  of  the  Mersey  Steel  and  Iron  Company. 
In  the  year  1859  the  defendant  applied  to  the  plaintiffs 
to  make  for  him  a  cannon,  for  the  purpose  of  testing 
some  experiments  which  he  was  desirous  of  submitting 
to  the  consideration  of  the  War  Office.  A  long  corres- 
pondence took  place  between  the  parties  as  to  the  terms, 
but  at  length  the  agreement  was  entered  into  contained  in 
the  following  letters: — 

fun  wim  a  ° 

efect  in  it 
which  the  plaintiff  might  have  seen  on  examination,  and  which  would  have  justified  him  in 
refusing  to  receive  it.  The  defendant  without  examining  the  gun  accepted  and  delivered  to 
the  plamtiff  the  bills  of  exchange.  Afterwards  the  plaintiff,  in  a  letter  to  the  defendant, 
Btat^  that  the  gun  was  of  the  best  metal  all  through  and  had  no  weak  points  that  the 
plaintiff  was  aware  of.  The  gun  was  tried  and  at  fost  answered  well,  but  after  repeated 
trials  burst  in  consequence  of  the  defect  in  it.  The  plaintiff  having  Bued  the  defendant 
on  one  of  the  bills,  he  pleaded  that  he  was  induced  to  accept  the  bill  by  the  fraud  of  the 
plaintiff. — He/dj  that  there  was  no  evidence  for  the  jury  in  support  of  the  plea. 


01  exchange. 
The  plaintiff 
delivered  the 
m  with  a 
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**  Berkeley  Square,  Tuesday  afteraoon, 

«  Dear  Sir,  «  30lh  August. 

*^  I  had  the  pleasure  of  an  interview  with  Mr.  M'Neil 
this  morning  respecting  the  68-pounder  95  cwt.  gun.  It 
appears  there  has  been  some  misunderstanding  with  regard 
to  the  terms  of  payment.  My  object  simply  was  to  avoid 
having  to  pay  the  money  this  year  (in  case  I  should  not 
receive  any  from  the  Government),  my  expenses  having 
been  already  so  heavy.  I  intended  that  one-half  should  be 
paid  at  the  commencement  of  the  year  and  the  remainder 
six  months  afterwards.  If  you  can  only  make  the  gun  on 
condition  of  payment  this  year,  I  must  distinctly  tell  you 
that  (unless,  of  course,  it  is  paid  for  by  the  Government)  it 
would  be  entirely  out  of  my  power  to  do  so.  I  should  be 
glad  if  you  would  undertake  to  make  the  gun,  but  should 
feel  obliged  if  you  will  let  me  know  whether  you  can  do  so 
or  not  at  your  earliest  convenience,  as  I  have  to  return  an 
answer  to  the  War  Office  respecting  it. 

"  Yours  very  truly, 
"  G.  H.  Horsfall,  Esq.  «  Lynal  Thomas. 

^P.S. — Of  course,  if  the  Government  pay  for  the  gun 
before  the  beginning  of  next  year,  I  should  remit  the  money 
to  you  forthwith ;  that,  or  any  other  arrangement  not  entail- 
ing the  payment  this  year,  I  am  willing  to  enter  into,  but 
it  must  be  done  at  once." 

The  plaintifis  wrote  in  answer  as  follows : — 

"Dear  Sir,  "  September  1. 

"  Yoor  favour  of  Tuesday  to  Mr.  G.  R.  Horsfall 
has  been  handed  to  us  by  him,  requesting  us  to  reply  to  it 
as  it  is  a  business  matter.  In  reply,  we  shall  be  happy  to 
supply  you  with  a  steel  fotging  for  a  68-pounder  95  cwt. 
gun,  for  the  sum  of  324/.,  payment  to  be  made  by  bill,  half 
at  six  months  and  half  in  twelve  months^  with  the  under- 
standing that  if  the  Government  pay  you  before  these 
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Stipulated  limesy  that  you  hand  over  the  amount  to  us  in 
settlement  of  the  bills.  We  could,  if  you  please,  turn  and 
bore  the  gun  (by  the  latter  we  mean  rough  boring)  for  the 
further  sum  of  48/.  You  are  aware  that  we  have  no  machi- 
nery for  rifling  grooves,  but  no  doubt  you  would  be  able  to 
get  that  done  at  Woolwich.  Trusting  this  arrangement 
will  be  satisfactory,  we  remain,  &c., 

^^  The  Mersey  Steel  and  Iron  Company, 
"  L.  Thomas,  Esq."  "  per  William  Clay." 

The  defendant  wrote  in  answer,  assenting  to  these  terras. 

Some  correspondence  afterwards  took  place  between  the 
defendant  and  the  plaintiffs  with  reference  to  some  flaws 
which  appeared  in  the  gun  during  its  boring.  In  conse- 
quence of  these  flaws,  the  bore  was,  with  the  consent  of 
the  defendant,  increased  from  6^  to  7  inches.  It  was  also 
agreed  that  the  plaintifis  should  rifle  the  gun,  for  which 
they  were  to  receive,  in  addition,  95/.,  making  the  price  of 
the  gun  467/.  On  the  2nd  July,  1860,  the  defendant,  in 
pursuance  of  the  agreement,  accepted  two  bills  of  exchange 
for  233/.  10#.,  payable  respectively  at  six  and  twelve  months 
after  date.  The  gun  was  delivered,  by  the  defendant's 
directions,  at  Woolwich.  On  the  12th  July  the  defendant 
wrote  to  the  manager  of  tUe  Company,  stating  that  he  had 
seen  the  gun,  and  was  very  much  pleased  with  its  appear- 
ance ;  and  he  asked  for  some  drawings  of  the  rifling.  These 
were  sent,  on  the  17th  July,  to  the  plaintiff's  agent  in  Lon- 
don, in  a  letter  which  he  communicated  to  the  defendant, 
and  which  concluded  as  follows :  '^  The  gun  is  of  the  best 
metal  all  through,  and  has  no  weak  points  that  we  are  aware 
of,  and  we  hope  it  will  turn  out  all  that  Mr.  Thomas  can 
desire." — After  the  first  trial  of  the  gun,  the  defendant 
wrote  to  the  manager  of  the  Company  as  follows: — 

"22nd  September,  1860, 

•*  My  dear  Sir,  "  Saturday  afternoon. 

"  The  trial  of  the  gun  commenced  on  Friday,   but 
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there  was  only  time  to  fire  four  rounds,  you  will  be  glad 
to  hear,  with  the  most  perfect  success.  The  largest  charge 
used  was  25  lb.  with  a  shell  of  174  lb.  weight.  The  pre- 
cision was  admirable.  The  remainder  (five)  are  to  be  fired 
on  Tuesday  afternoon,  when  I  hope  to  tell  you  of  a  good 
range,  as  the  higher  elevations  are  to  be  used  on  that  day. 
I  have  written  to  Liverpool  to  acquaint  them  with  the 
result  this  post  The  gun  shews  no  sign  of  a  strain.  Every- 
body expected  to  see  it  fly  to  pieces  the  first  shot.  If  the 
wish  was  father  to  the  thought,  they  must  have  been  woe- 
fully disappointed. 

**  Yours  very  truly, 

*^  Lynal  Thomas. 
*'  The  greatest  range,  I  believe  (for  I  have  not  yet  seen 
the  list),  was  something  over  4000  yards  (some  hundreds) 
at  10^,  but  the  shot  fell  into  the  water,  and  could  not  be 
exactly  estimated.     They  cut  pretty  furrows  in  the  sand." 

''  My  dear  Sir,  <<  26th  Sept.  1660. 

'^  The  trial  is  over.  Yesterday's  results  were  even 
better:  281b.  of  powder  was  fired  with  a  shell  of  1741b. 
weight,  at  an  angle  of  37^  degrees.  The  gun  shews  no 
sign  of  strain  anywhere.  Heaven  knows  what  a  range  we 
got,  but  something  very  large.  I  shall  get  the  ofiicial  report, 
I  hope,  to-morrow,  when  I  will  let  you  know.  I  only  know 
that  it  is  greater  than  Armstrong's  7-inch  gun  considerably. 
The  precision  was  beautiful,  considering  there  was  only  a 
common  sight  on  the  gun,  and  that  not  adjusted  properly. 
I  shall  not  write  to  Liverpool  until  I  get  the  report,  but 
you  can  tell  them.  '*  Yours  truly, 

"  Lynal  Thomas." 

The  defendant's  acceptance,  payable  at  six  months  date, 
was  duly  paid  on  5th  January  1861.  The  Government  re- 
quired that  the  gun  should  be  further  tried,  and  accordingly 
in  June,  1861,  further  trials  took  place.  Six  rounds  were 
fired,  and  at  the  seventh  round  the  gun  burst.    The  defend- 
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1862.        Ant  afterwards  wrote  to  the  manager  of  the  Company  as 

.^y^^    '      follows : — 

„  f.  "My  dear  Sir,  "I^ndon,  June  29th,  1861. 

Thomas.  ''  ' 

"  My  large  gun  was  tried  again  yesterday,  and  after 
six  rounds  (21  lb.  to  23  lb.  of  powder)  it  flew  to  pieces.  On 
examining  the  remains,  the  metal  in  the  bore  presented  a 
remarkable  appearance,  and  it  is  scarcely  possible  to  con- 
ceive that  the  gun  could  have  stood  what  it  did,  so  defective 
and  unsound  was  the  metal.  But  the  weakest  point,  and 
that  which  probably  gave  way  the  first,  was  immediately 
behind  the  trunnions ;  here  there  were  strong  longitudinal 
flaws  which  appear  gradually  to  have  opened,  so  that  with 
much  smaller  charges  of  powder  the  gun  must  eventually 
have  gone,  and  before  many  rounds  could  have  been  fired. 
I  applied  immediately  at  the  War  Office  for  permission  to 
replace  it  with  another  gun,  with  which  to  continue  the 
experiments,  which,  1  may  observe,  were  for  the  purpose 
of  testing  my  system,  and  not  your  metal  alone,  and  which, 
prior  to  the  bursting  of  the  gun,  shewed  results  even  more 
remarkable  than  those  of  the  last  trial ;  an  increase,  indeed, 
in  both  range  and  accuracy  was  obtained ;  so  that  I  believe 
there  will  be  no  opposition  ofiered  to  the  substitution  of 
another  gun  in  place  of  the  first.  Under  these  circum- 
stances you  will  no  doubt  wish,  on  your  own  account,  to 
supply  a  perfectly  sound  facsimile  of  the  last  for  this  pur- 
pose. I  understand  you  to  say  that  you  could  construct  a 
perfectly  sound  gun  by  means  of  a  new  process,  and  I 
believe  that,  if  the  metal  were  sound,  nothing  could  burst 
the  gun.  I  should  feel  much  obliged  by  a  speedy  reply,  as 
I  have  my  arrangements  to  make  with  the  Minister  of  War. 

«  W.  Clay,  Esq.  «  Yours  faithfully, 

"  Mersey  Company,  Liverpool."  "  Lynal  Thomas." 

The  defendant's  counsel,  in  his  opening  address  to  the 
jury,  stated  that,  after  the  gun  burst,  it  was  discovered  that 
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the  breach  end  of  the  chamber  was  all  sod  and  spongy,  1862. 
and  that  a  metal  plug  had  been  driven  into  the  breach  over  ^"^^"^ 
this  soft  part ;  that  it  would  be  proved  by  scientific  evidence 
that  this  plug  caused  the  bursting  of  the  gun,  and  had  ren- 
dered it  practically  useless.  The  defendant's  counsel  then 
contended  that,  inasmuch  as  the  plug  could  not  have  been 
put  into  the  gun  without  the  plaintiffs'  knowledge,  their 
statement  that  '*  the  gun  was  of  the  best  metal  all  through, 
and  had  no  weak  points  that  they  were  aware  of,"  was  false 

* 

and  fraudulent,  and  that,  the  defendant  having  been  induced 
by  this  false  and  fraudulent  representation  to  accept  the 
bills,  the  plaintiffs  could  not  recover. 

The  learned  Judge  was  of  opinion  that,  even  if  the  facts 
stated  by  the  defendant's  counsel  were  proved,  the  defend* 
ant  would  not  be  entitled  to  a  verdict  on  the  plea  of  fraud : 
that  as  the  plaintifis  had  supplied  the  defendant  with  a  gun, 
which,  according  to  his  own  statement,  possessed  consider- 
able merits,  the  circumstance  that  it  burst  after  repeated 
trials,  in  consequence  of  the  insertion  of  the  plug  in  the 
breach,  was  only  ground  for  a  cross  action.  His  lordship 
then  directed  a  verdict  for  the  plaintifis  for  the  amount  of 
the  bill  and  interest* 

Bamlly  in  the  present  Term,  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  of  misdirection  in  stopping  the 
case  and  directing  the  jury  that  the  facts  opened  and  pro- 
posed to  be  proved,  viz.,  that  the  gun  had  been  knowingly, 
intentionally  and  fraudulently  plugged,  would  not  be  any 
defence  to  an  action  on  the  bill. 

Edward  James  and  Aspinall  shewed  cause  (April  28). — 
The  facts  relied  on  by  the  defendant  afford  no  answer  to 
the  action.  There  was  no  fraud  on  the  part  of  the  plaintiffs. 
They  undertook  to  make  for  the  defendant  a  steel  gun  for  ' 
the  purpose  of  his  experiments,  and  he  obtained  what  he 
bargained  for.     The  gun,  when  first  tested,  answered  every 
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piiq)ose  for  which  it  was  required^  and  it  was  not  until  after 
repeated  trials,  and  in  consequence  of  extreme  pressure, 
that  it  burst.  [Pollock,  C.  B.— I  thought  that,  even  if  there 
was  fraud  on  the  part  of  the  plaintifis,  it  would  be  no 
answer  to  the  action;  and  that  view  is  supported  by  the 
recent  case  of  Clarke  y.  Dickson  (a).  Fraud  may  be  of  the 
most  glaring  description,  and  yet  so  ineffectual  as  to  produce 
very  slight  damage.  Here  the  object  of  the  defendant  was 
to  ascertain  whether  a  gun  of  that  description  would  carry 
an  immense  weight  of  metal  a  great  distance ;  and  he  has 
had  the  benefit  of  a  trial.  Bramtoelly  B. — If  one  party 
wishes  to  avoid  a  contract  on  the  ground  of  fraud,  he  must 
put  the  other  party  in  the  same  situation  in  which  he  was 
when  the  contract  was  entered  into.]  The  representation 
relied  upon  by  the  defendant  as  fraudulent  was  not  made 
until  the  17th  July,  which  was  after  the  gun  had  been 
delivered  and  the  bills  accepted.  [Martin^  B. — There  was 
no  contract  by  the  plaintifls  that  the  gun  should  not  have  a 
plug  in  it.]  Their  contract  was  to  construct  a  steel  gun : 
they  made  no  representations  as  to  its  quality.  If  any 
representation  is  to  be  inferred  from  the  delivery  of  the 
gun,  it  is  simply  that  it  was  a  gun  according  to  the  contract, 
that  is,  a  steel  gun.  Whether  or  no  the  plug  was  a  defect  is 
not  the  question.  The  defendant,  in  his  letter  in  which  he 
informs  the  plaintiffs  that  the  gun  had  burst,  does  not  attri- 
bute it  to  the  plug,  but  to  the  unsoundness  of  the  metal. 
In  his  first  letter,  he  states  that  the  gun  was  tried  with  the 
most  perfect  success,  and  shewed  no  sign  of  a  strain.  In 
his  next  letter  he  says,  that  the  results  were  even  better. 
Leiois  V.  Cosgrave  (i),  which  is  relied  upon  by  the  defendant, 
was  the  case  of  an  express  warranty. 

Bovill  and  Honyman,  in  support  of  the  rule  (May  2). — 
The  defendant  was  prepared  to  prove  at  the  trial,  not  only 
(a)  £.  B.  &  £.  148.  (b)  2  Taunt.  2. 
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tbat  the  gun  was  onsoand,  but  that  the  plaintifis,  with 
knowledge  of  its  unsoundness,  had  taken  effectual  means  to 
conceal  the  defect  fiom  the  defendant  and  practised  a  fraud 
upon  him.  IPolloei,  C.  B. — No  gun  is  ever  perfect  in  all 
its  parts.  The  question  is  whether  this  gun  had  not 
answered  the  purpose  for  which  it  was  bought.  At  all 
events  the  defendant  had  the  use  of  the  gun,  and  he  has  no 
right  to  keep  it  and  refuse  to  pay  for  iL]  The  fragments 
are  worthless  [Pollock,  C.  B. — That  cannot  be  assumed. 
There  is  no  evidence  that  the  defendant  offered  to  re- 
turn the  gun,  or  took  any  step  to  rescind  the  contract, 
WiUe,  B.,  referred  to  Street  v.  Bhy  (a).]  It  is  not  denied 
that  the  defendant  had  the  use  of  the  gun,  and  some  benefit 
irom  it,  but  that  does  not  preclude  him  from  setting  up  as  a 
defence  that  the  bill  was  obtained  from  him  bj  fraud.  In 
Byles  on  Bills,  p.  94,  9th  ed.,  after  stating  that  a  partial 
fulure  of  consideration  is  no  answer  to  an  action  on  a  bill 
of  exchanges  it  is  said:  '^  But  if  fraud  can  be  shewn,  it  is 
otherwise  as  between  the  parties,  for  there  is  then  no  con- 
tract.'' [Polhckj  C.  B. — The  evidence  tendered  was,  not 
that  the  bill  was  obtained  by  fraud,  but  that  it  was  given  in 
part  payment  of  a  contract  which  was  fraudulent.  There 
is  a  wide  distinction  between  being  induced  to  accept  a  bill 
by  a  fraudulent  misrepresentation,  and  accepting  a  bill  in 
payment  of  a  contract  in  which  there  is  some  fraud.]  The 
concealment  of  the  defect  in  the  gun  is  evidence  for  the  jury 
of  fraud.  If  the  plaintifis  had  told  the  defendant  that  the 
gun  was  unsound,  he  would  not  have  accepted  the  bill. 
[Bramwettj  B. — The  defendant  must  not  only  shew  that  a 
irand  was  practised  upon  him,  but  that  he  was  induced  by 
that  fraud  to  accept  the  bill.  Now,  the  defendant  had  not 
seen  the  gun,  or  at  all  events  had  not  examined  it,  when 
he  accepted  the  bill.]     At  the  time  when  the  plaintiffs 

(a)  2  B.  &  Adol.  456. 
VOL.  r.— n.  &  C.  H  EXCH. 
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must  have  known  that  the  gun  was  unsound^  they  repre* 
sented  to  the  defendant  that  it  was  '<of  the  best  metal  all 
through,  and  had  no  weak  points  that  they  were  aware  of." 
Where  a  contract  is  void  on  the  ground  of  fraud,  the 
plaintiff  cannot  recover  upon  it,  though  he  may  recover  on 
a  new  implied  contract  arising  from  the  retention  of  the 
goods :  Grounsell  v.  Lamb  (a),  Campbell  v.  Fleming  (i),  and 
notes  to  Citter  v.  Powell  (c). 

Cur.  adv.  vulL 

Bramwell,  6.,  now  said. — This  was  an  action  by  the 
drawer  against  the  acceptor  of  a  bill  of  exchange :  and  there 
was  a  plea  that  the  bill  was  obtained  by  the  fraud  of  the 
plaintiffs.  The  facts,  opened  by  the  defendant's  counsel 
and  partly  proved  (so  far  as  is  necessary  to  refer  to  them), 
were  these : — The  plaintiffs  contracted  with  the  defendant 
to  make  for  him  a  gun,  which  he  was  to  pay  for  by  two  bills 
of  exchange,  one  at  six,  the  other  at  twelve  months'  date. 
The  gun  was  made,  and  delivered  at  Woolwich  in  pursuance 
of  the  defendant's  directions,  but  he  made  no  examination 
of  it.  The  plaintiff  drew  on  him  the  bills  of  exchange,  one 
of  which  was  paid,  and  on  the  other  this  action  is  brought. 
According  to  the  opening  of  the  defendant's  counsel  (and  it 
may  be  assumed,  for  the  purpose  of  this  decision),  there  was 
such  a  defect  in  the  gun  as  would  have  justified  the  defend- 
ant, had  he  known  it,  in  refusing  to  accept  the  gun.  Further, 
that  the  plaintifis  or  their  workmen  had  done  something  to 
the  gun  which  would  conceal  the  defect  from  any  person 
who  did  not  carefully  inspect  it.  The  gun  was  received  by 
the  defendant,  and  fired  several  times.  At  first  it  answered 
extremely  well,  but  afterwards,  as  it  was  said,  in  conse- 
quence of  the  defect,  it  burst  and  became  worthless. 

(a)  1  M.  &  W.  952.  (by  1  A.  &  £.  40. 

(c)  SmithV  Lead.  Cas.  20. 
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Upon  this  statement  of  counsel  being  made  and  partially 
proved,  my  Lord  was  of  opinion  that  there  was  no  evidence 
for  the  jary  in  support  of  the  plea  of  fraud,  and  he  directed  a  ^• 
Terdict  for  the  plaintifis.  A  rule  for  a  new  trial  was  obtained 
on  the  ground  of  misdirection,  and  the  question  is  whether 
there  was  any  evidence  for  the  jury  in  support  of  that  plea. 
We  are  of  opinion  that  there  was  not,  and  that  my  Lord 
was  right  in  the  view  he  took  of  the  case. 

One  matter  relied  on  by  the  defendant  (and  which  struck 
me  forcibly  on  the  application  to  me  at  Chambers  to  stay 
the  execution)  was,  that  the  plaintifis  or  their  workmen  had 
done  something  to  the  gun  which  concealed  the  defect  in 
it;  and  had  it  turned  out,  upon  the  defendant's  inspection 
of  the  gun,  that  what  was  done  to  it  was  done  for  the 
express  purpose  of  concealing,  and  did  in  fact  conceal,  the 
defect  from  him;  there  might  have  been  evidence  of  a 
fraudulent  intent.  But  the  defendant  never  examined 
the  gun,  and  therefore  it  is  impossible  that  an  attempt 
to  conceal  the  defect  could  have  had  any  operation  on  his 
mind  or  conduct.  If  the  plug,  which  it  was  said  was  put 
in  to  conceal  the  defect,  had  never  been  there,  his  position 
would  have  been  the  same ;  for,  as  he  did  not  examine  the 
gun  or  form  any  opinion  as  to  v^hether  it  was  sound,  its 
condition  did  not  afiect  him.  Indeed,  the  defendant's 
counsel  were  obliged  to  concede  that,  as  regards  the  ques-* 
tion  of  fraud,  the  fact  that  the  plug  was  put  in  the  gun 
might  be  left  out  of  consideration ;  and  they  were  therefore 
compelled  to  say  that  the  plaintiffs  having  told  the  defendant 
that  the  gun  was  of  the  best  metal  all  through,  and  had  no 
weak  points  that  they  were  aware  of,  at  the  same  time 
knowing  that  there  was  a  defect  in  it  which  impaired  its 
value  and  might  render  it  worthless,  were  guilty  of  a  fraud. 
We  are  of  opinion  that  that  proposition  is  not  maintainable. 
If  it  be  true  in  that  sense,  it  is  true  in  every  sense,  and 
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therefore  we  are  called  upon  by  the  argument  for  the 
defendant  to  affirm,  as  a  general  proposition,  that  wherever 
a  manufacturer  makes  for  a  purchaser  a  chattel,  and  there  is 
a  patent  defect  in  it  which  either  impairs  its  value  or  may 
render  it  worthless,  although  the  purchaser  has  neglected  to 
inspect  it,  if  the  manufacturer  conceals  the  defect  he  is  guilty 
of  fraud.     We  are  of  opinion  that  no  such  proposition  can  be 
supported ;  and  that  it  would  be  mischievous  if  it  were  so. 
To  constitute  fraud,  there  must  be  an  assertion  of  some- 
thing fasdse  within  the  knowledge  of  the  party  asserting  it,  or 
the  suppression  of  that  which  is  true  and  which  it  toas  hu 
duty  to  communicate.     Here  there  was  no  assertion  of  an 
untruth,  and  the  only  question  is  whether  there  was  a 
suppression  of  anything  which  the  plaintifls  were  bound  to 
make  known  to  the  defendant     Now,  the  manufacturer  of 
an  article  is  not  always  bound  to  point  out  its  defects  to 
the  purchaser.     If,  indeed,  there  be  a  defect  known  to  the 
manufacturer,  and  which  cannot  be  discovered  on  inspec- 
tion, he  is  bound  to  point  it  out ;  but  if  there  be  a  defect 
which  is  patent,  and  of  which  the  purchaser  is  as  capable  of 
judging  as  the  manufacturer,  he  is  not  bound  to  call  the 
attention  of  the  purchaser  to  it.     It  would  be  mischievous 
if  he  were,  for  in  such  case  he  would  be  bound  to  point  out 
everything  which  might  by  any  possibility  be  considered  a 
defect ;  and  the  consequence  would  be  that  if  the  manu- 
facturer, for  prudence  sake,  pointed  out  some  flaw  which 
made  no  difference  whatever  in  the  value  of  the  article,  the 
purchaser  would  immediately  say,  <*  There  is  a  defect,  I 
must  have  an  abatement  of  the  price.^ 

Whether  or  no  the  plaintifls  committed  a  fraud  may  be 
tested  in  this  way.  Suppose  the  defendant  had  examined 
the  gun,  and  seen  the  defect  in  it,  but  nevertheless  accepted 
it,  there  would  clearly  have  been  no  fraud  on  the  part  of  the 
plaintiff  because  he  did  not  point  out  the  defect     So  if  he 
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had  seen  the  defect  and  rejected  the  gun.    Then  suppose        1862. 
the  defendant  had  examined  the  eun  and  not  seen   the     Ji*'*'*'"*' 
defect,  would  there  have  been  any  fraud  ?     If  that  depends  «• 

.  ,  Thomas. 

upon  his  means  of  knowledge^  and  the  degree  of  diligence 
he  used  to  find  out  the  defect ;  here  he  had  the  means  of 
knowledge,  and,  if  he  had  diligently  applied  it,  by  the 
hypothesis  he  would  have  discovered  the  defect,  because 
it  was  patent.  Therefore  it  cannot  be  said  there  is  any 
fraud  in  the  manufacturer  when  the  purchaser  sees  the 
defect,  and  either  accepts  or  rejects  the  article,  or  does  not 
see  it  because  he  has  not  used  sufficient  diligence  to  discover 
it  Then  is  there  any  fraud  in  the  manufiicturer  where  the 
purchaser  has  an  opportunity  of  inspecting  the  article  and 
seeing  the  defect  in  it,  but  neglects  to  do  so  ?  To  hold 
that  there  is  would  be  to  make  fraud  in  the  manufacturer 
dependent  on  the  sense  and  prudence  of  the  purchaser  in 
inspecting  the  article  and  judging  for  himself,  instead  of 
accepting  it  without  first  examining  it.  These  considera- 
tions seem  to  me  to  shew,  as  a  matter  of  demonstration, 
that  the  maker  of  an  article  in  which  there  is  a  patent 
defect  is  not  guilty  of  firaud  because  he  does  not  simply 
tell  the  purchaser  of  it,  but  merely  says,  **  There  is  the 
article ;  judge  for  yourself  whether  it  is  according  to  your 
order,**  and  the  purchaser  does  not  think  fit  to  do  sa 

For  these  reasons  my  brother  Martin  and  myself  are  of 
opinion  that  my  Lord  was  right,  and  that  there  was  no  evi- 
dence of  fraud.  My  brother  fVtlde  did  not  hear  the  whole 
of  the  argument,  and  therefore  gives  no  opinion. 

Pollock,  C.  B» — I  entirely  concur  in  the  judgment  deli- 
vered by  my  brother  BramwelL 

Rule  discharged. 
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Stallage  is  a 
payment  due 
■  to  the  owner 
of  a  market 
in  respect  of 
the  exduBiTe 
occupation 
of  a  portion 
of  the  soiL 
Therefore 
where  a  person 
used  a  market 
with  a  chair 
and  a  *'  ped," 
that  is,  a 
wooden  or 
wicker  basket 
fonr  feet  long, 
two  feet  and 
a  half  wide,    ' 
and  two  feet 
hish,  with  a 
lid  which, 
being  turned 
back  and 
supported  by 
pieces  of  wood 
not  fixed  in  the 
s<nl,  formed  a 
table  on  which 
he  ez^sed  his 
provisions  for 
sale: — Held, 
that  he  was 
liable  for 
stallage. 


The  Matob,  Alderhen  and  Buhgesses   of    Great 
Yarmouth  v,  Martha  Groom. 

The  Same  v.  Daniel. 

J.  HESE  were  actioDs  brought  to  try  the  right  of  the 
defendants,  who  claimed  to  be  exempt  from  toll,  stallage, 
chiminage,  pontage,  pannage,  piccage,  murage  and  passage, 
as  tenants  in  ancient  demesne  of  the  manor  of  Ormesby, 
and  men  of  the  town  of  Ormesby,  in  the  county  of  Nor* 
folk,  to  place,  during  the  sale  of  their  goods,  on  the  ordinary 
market-days,  in  the  public  market-place  of  Great  Yarmouth, 
a  stall  or  stand  and  seat,  for  the  purpose  of  exposing  good's 
and  provisions  to  sale,  without  making  any  payment  for  the 
same. 

In  the  first  action  the  first  count  of  the  declaration  was 
for  money  payable  by  the  defendant  for  the  use,  by  the 
plaintifis'  permission,  of  the  plaintiffs'  land,  and  for  stallage, 
groundage  and  other  duties  for  and  in  respect  of  the  de- 
fendant having  put,  placed  and  kept  in  the  market,  and 
upon  the  market-place  of  the  plaintiffs,  certain  stands,  pads, 
seats  and  chairs,  for  the  purpose  of  exposing  goods  to  sale, 
and  for  having  placed  and  fixed  in  the  soil  of  the  market- 
place divers  poles  and  posts.  The  second  count  was  in 
trespass  for  breaking  and  entering  the  land  of  the  plaintifis, 
and  putting  and  placing  thereon  divers  stands  and  peds, 
chairs  and  seats,  and  placing  and  fixing  in  the  soil  thereof 
divers  poles  and  posts,  and  keeping  and  continuing  the 
same. 

The  defendant  pleaded,  to  the  first  count,  never  indebted ; 
and  to  the  second  count  (inter  alia):  First,  not  guilty. 


) 
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Fourthly^  except  as  to  placing  chaire,  seats  and  stands  other 
than  peds,  a  special  plea,  that  there  was  a  public  market 
held  by  the  plaintifis  upon  the  said  land,  and  the  defend- 
ants attended  the  market  with  marketable  articles;  and 
justifying  the  use  of  the  peds  as  being  necessary  and  proper 
for  holding  and  containing  the  articles  brought  to  market, 
and  such  as  were  commonly  of  right  used  in  the  market  for 
that  purpose,  and  commonly  put  and  placed  on  the  land  for 
the  purpose  of  exposing  their  contents  to  sale,  and  being  a 
reasonable  and  customary  mode  of  exposing  the  articles  for 
sale.  Fifthly,  as  to  placing  the  chairs  and  seats,  a  custom 
from  time  immemorial  for  persons  using  the  market  for  the 
sale  of  provisions,  and  being  desirous  of  having  a  chair  or 
seat  to  sit  upon  during  the  market,  to  put  and  place,  and 
have  and  enjoy  the  easement  of  putting  and  placing,  upon 
the  land  a  chair  or  seat  near  to  the  provisions  exposed 
to  sale*  Sixthly  and  seventhly,  similar  pleas,  alleging  the 
custom  to  have  existed  for  forty  years  and  twenty  years 
respectively.     Issue  was  joined  on  these  pleas. 

In  the  second  action  the  declaration  was  for  money 
payable  by  the  defendant  for  the  use,  by  the  plaintiffs'  per- 
mission, of  the  plaintiffs'  land,  and  of  divers  standings  in  a 
certain  market-place  of  the  plaintiffs,  and  for  tolls  and  other 
duties  payable  in  respect  of  the  defendant  having  put,  placed 
and  kept  upon  the  market-place  certain  stands,  peds  and 
baskets  for  the  purpose  of  exposing  goods  to  sale.  The  defend- 
ant  pleaded^' never  indebted,"  and  issue  was  joined  thereon. 

By  order  of  a  Judge,  these  causes  were  referred  to  an  ar- 
bitrator to  find  the  facts,  and  state  a  case  for  the  opinion  of 
the  Court.  The  arbitrator  stated  a  case  (so  far  as  material 
to  the  present  question)  as  follows: — 

At  and  prior  to  the  year  1448  there  was,  and  thence 
continually  until  the  present  time,  there  has  been,  a  public 
market  for  the  sale  of  goods  and  provisions  in  the  town  of 
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Great  Yarmouth,  in  the  county  oT  Norfolk,  belonging  to 
the  plaintifis,  who  are  an  ancient  corporation,  and  have  been 
incorporated  from  time  immemorial ;  and  the  plaintiflB,  at 
and  prior  to  the  year  1448,  were,  and  ever  since  have 
been,  the  owners  of  the  soil  of  the  market-place  where  the 
market  is  held.  The  market  is  held  on  Wednesdays  and 
Saturdays  in  every  week,  the  principal  market  being  on 
Saturday,  and  persons  (except  as  hereinafter  mentioned) 
having  stalls  or  stands  in  the  market,  or  using  the  market 
with  peds,  and  with  or  without  chairs  or  seats,  for  the  sale 
of  provisions,  have  always  paid  the  corporation  for  so  doing, 
no  money  difference  having  ever  been  made  as  to  whether 
chairs  or  seats  were  used  or  not.  The  places  in  the  market- 
place where  the  stalls  or  stands,  or  peds  or  baskets,  were 
placed,  have  always  been  determined  and  allotted  to  the 
parties  using  them  by  the  corporation,  and  the  rate  of  pay- 
ment has  been  fix>m  time  to  time  varied  by  the  corporation, 
but  not  at  any  time  exceeding  a  reasonable  sum.  The  pay- 
ments have  continued  to  be  made  up  to  the  present  time. 

The  ped  is  a  wooden  or  wicker  basket  of  the  length  of 
four  feet,  of  the  width  of  two  feet  and  a  half,  and  of  the 
height  of  two  feet,  with  a  lid  which  turns  back,  and  when 
supported  by  a  stool,  or  pieces  of  wood  not  fixed  in  the  soil, 
forms  a  table,  upon  which  the  provisions  brought  to  market 
are  exposed  for  sale. 

The  defendant  Groom  used  the  market  with  a  chair  and 
two  peds,  in  which  she  brought  provisions  for  sale,  and  the 
lids  of  the  peds  were  turned  back,  and  supported  by  pieces 
of  wood  not  fixed  in  the  soil,  and  formed  a  table  on  which 
she  exposed  the  provisions  to  sale.  The  chair  and  peds 
were  protected  by  a  covering,  supported  by  four  poles  shod 
with  iron  spikes  and  fixed  in  the  soil,  and  upon  which 
poles  a  wooden  frame  was  placed,  covered  with  a  tarpaulin. 
The  chair,  and  peds,  and  stall  were  her  property.   Payment 
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for  ber  so  occupying  part  of  the  market-place  was  first  de- 
manded of  her  by  the  plaintiffs  on  the  5tb  Febroary,  1859. 
The  sum  demanded  was  a  reasonable  sum^  and  she  refused 
payment. 

The  defendant  Daniel,  by  his  wife,  used  the  market  with 
a  chair  and  a  ped,  but  without  a  tarpaulin  covering,  in 
which  she  brought  provisions  for  sale.  The  lid  of  the  ped 
was  turned  back,  and  supported  by  pieces  of  wood  not 
fixed  in  the  soil,  and  formed  a  table,  on  which  she  exposed 
the  provisions  for  sale.  Payment  of  a  reasonable  sum  was, 
on  the  said  5th  February,  in  like  manner  demanded  of  him, 
and  was  refused. 

The  defendant  Groom  is  the  owner  and  occupier  of  about 
SIX  acres  of  freehold  land  in  the  parish  of  Ormesby  St. 
Michael,  in  the  county  of  Norfolk,  of  which  about  three 
quarters  of  an  acre  were  allotted  to  her  under  a  local  incio- 
sure  Act  in  1842,  in  respect  of  rights  of  common  belonging 
to  her  other  land.  She  also  occupies  three  acres  of  land  as 
a  yearly  tenant. 

The  defendant  Daniel  is  the  owner  and  occupier  of  about 
seven  acres  of  freehold  land  in  the  parish  of  Scratby,  in  the 
county  of  Norfolk,  of  which  about  two  acres  were  allotted 
to  him  under  the  same  inclosure  Act  He  also  occupies 
about  seven  acres  of  land  at  Scratby  as  yearly  tenant. 

It  was  proved,  on  behalf  of  the  defendants,  that  the 
manor  of  Ormesby,  with  the  members,  is  a  manor  of  an- 
cient demesne,  and  extends  into  the  several  parishes  of 
Ormesby  St  Mai^garet,  Ormesby  St.  Michael,  the  hamlet 
of  Scratby,  and  several  other  parishes. 

Some  of  the  inhabitants  of  Ormesby  St.  Margaret,  Or- 
mesby St.  Michael,  and  Scratby  have  attended  at  and  kept 
the  market  at  Great  Yarmouth  as  far  as  living  memory  ex- 
tends, and  during  that  period  have  never  paid,  nor,  until 
the  year  1859^  been  required  to  pay,  for  their  chairs  and 
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peds  in  the  market-place,  whether  the  same  have  been 
covered  and  protected,  as  in  the  defendant  Groom's  case,  or 
not;  and  there  was  no  evidence  given  before  the  arbitrator, 
on  behalf  of  the  plaintiffs,  that  such  persons  ever  paid  for  the 
use  of  the  market-place  for  their  chairs,  peds,  or  coverings. 
Such  of  the  inhabitants  of  Ormesbj  St.  Mai^aret,  Ormesby 
St.  Michael,  and  Scratby  as  have  kept  the  market  have  been 
sometimes  owners  and  occupiers  of  land  in  those  parishes, 
sometimes  occupiers  only,  and  the  provisions  they  have 
brought  for  sale  have  sometimes  been  only  the  produce  of 
dieir  own  lands,  sometimes  bought  for  the  purpose  of  sale, 
and  sometimes  the  property  of  other  persons  residing  in 
those  parishes  and  in  other  parishes,  for  whom  they  have 
sold  them  on  commission. 

The  case  came  on  for  argument  on  the  11th  November, 
1861,  when  it  was  by  consent  remitted  to  the  arbitrator  to 
find  the  tenure  of  land  of  the  defendants,  and  whether  the 
goods  sold  were  the  produce  of  such  land,  and  also  to  raise 
the  question  whether  placing  the  peds  entitled  the  corpora- 
tion to  stallage. 

The  arbitrator  accordingly  found  as  follows: — ''That  the 
land  of  the  defendant  Martha  Groom  is  not  of  the  tenure 
of  ancient  demesne,  but  is,  as  is  stated  in  the  said  special 
case,  part  of  freehold  tenure  and  part  of  leasehold  tenure. 
And  that  the  land  of  the  defendant  Benjamin  Daniel  is  not 
of  the  tenure  of  ancient  demesne,  but  is,  as  is  stated  in  the 
said  special  case,  part  of  the  freehold  tenure  and  part  of 
leasehold  tenure.  And  that  part  of  the  goods  sold  by  the 
said  Martha  Groom  were  the  produce  of  her  said  land,  and 
other  part  of  such  goods  were  not  the  produce  of  her  land, 
but  the  produce  of  the  land  of  another  inhabitant  of  the 
said  parish  of  Ormesby  St.  Michael ;  and  that  all  the  goods 
sold  by  the  said  Benjamin  Daniel  were  the  produce  of  his 
said  land." 
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The  questions  for  the  opinion  of  the  Court  are,  whether 
the  plaintiffs  are  entitled  to  stallage^  or  any  payment  in  the 
nature  thereof,  for  or  in  respect  of  the  placing  and  using 
the  said  peds  in  the  said  market-place,  in  the  manner  stated 
in  the  case ;  and  whether  the  defendants,  or  either  of  them, 
are  exempt  from  paying  any  toll,  or  making  any  payment 
to  the  plain'tiflk,  for  the  use  of  the  market  by  them  in  the 
manner  stated  in  the  case. 

If  the  Court  shall  be  of  opinion  that  the  plaintifis  are 
entided  to  stallage,  or  any  payment  in  the  nature  thereof, 
for  or  in  respect  of  the  placing  and  using  the  said  peds  as 
aforesaid,  and  that  the  defendants,  or  either  of  them,  are  not 
exempt  therefrom,  or  that  the  plaintiffs  are  entitled  to  toll, 
or  any  payment  in  the  nature  thereof,  for  the  use  of  the 
market  as  aforesaid,  and  that  the  defendants,  or  either  of 
them,  are  not  exempt  therefrom,  judgment  is  to  be  entered 
for  the  plaintiffs.  Is,  debt  or  damages  against  both  or  one  of 
the  defendants,  as  the  Court  shall  decide.  If  the  Court 
shall  be  of  opinion  that  the  plaintiffs  are  not  entitled  to 
stallage  or  toll,  or  any  payment  in  the  nature  of  stallage  or 
toll,  as  aforesaid,  or  that  the  defendants,  or  either  of  them, 
are  exempt  from  stallage  and  toll,  and  from  making  any 
payment  as  aforesaid,  judgment  is  to  be  entered  for  both  or 
one  of  the  defendants,  as  the  Court  shall  direct. 
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Welsby^  for  the  plaintiff. — The  arbitrator  has  found  as  a 
fact  that  the  lands  of  the  defendants  are  not  of  the  tenure 
of  ancient  demesne,  and  therefore  they  are  not  entitled  to 
exemption  from  stallage  or  toll.  Even  tenants  in  ancient 
demesne  are  not  entitled  to  exemption  from  stallage.  In 
Klzherbert's  Nat.  Brev.  (a),  tit.  "  Writ  of  being  quit  of 
Toll,"  no  mention  is  made  of  stallage,  and  the  toll  from 
which  tenants  in  ancient  demesne  are  said  to  be  exempt, 

(a)  Vol.  2,  p.  226. 
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is  toll  properly  so  called.  ^<  Toll**  is  a  reasonable  sum  pay- 
able in  respect  of  commodities  sold  in  a  market ;  but  stal- 
lage is  in  the  nature  of  rcnt^  and  is  payable  for  the  liberty 
of  erecting  stalls,  and  occupying  a  portion  of  the  soil  of 
the  market.  Thus,  in  Roberts  v.  The  Overseers,  jpc,  of 
Aylesbury  (a)  it  was  held  that  the  lessees  of  a  market  were 
rateable  to  the  relief  of  the  poor  for  stallage^  because  it  was 
a  payment  in  respect  of  the  exclusive  occupation  of  the  soil, 
though  for  a  limited  time;  but  that  they  were  not  rateable 
for  toll>  because  it  was  only  payable  for  goods  sold,  without 
reference  to  whether  they  had  been  deposited  on  the  soil. 
Though  every  person  has  of  common  right  a  liberty  of 
coming  into  a  public  market  for  the  purpose  of  buying  and 
selling,  yet  he  has  not  of  common  right  the  liberty  of  placing 
a  stall  there,  but  he  must  pay  a  compensation  for  it:  The 
Mayor  %c.  of  Northampton  v.  Ward{b\  Com.  Dig.  Market 
(F.  3).  In  The  Mayor,  ^c,  of  Norwich  v.  Swann  (c),  it  was 
held  that  trespass  would  lie  for  setting  tables  in  a  market- 
place for  the  sale  of  goods  thereon,  without  leave  of  the 
owner  of  the  soil  [Martin,  B. — Though  a  person  may 
enter  a  market  to  sell  bis  goods,  he  has  no  right  to  occupy 
a  portion  of  it,  to  the  exclusion  of  others,  without  paying 
for  it.]  The  case  finds  that  the  places  in  the  market  where 
stalls,  or  stands,  or  peds,  or  baskets  were  placed,  have  always 
been  allotted  by  the  corporation  to  the  parties,  so  that  they 
have  an  exclusive  use  of  the  soil. 


Hurhtone  {Palmer  with  him),  for  the  defendants. — The 
plaintifls  are  clearly  not  entitled  to  toll,  for  toll  can  only  be 
claimed  by  grant  or  prescription.  The  question  then  is 
whether  they  are  entitled  to  stallage,  and  that  depends  on 
whether  the  peds  or  baskets  used  in  the  manner  described 

(a)  1  E.  &  B.  423.  (h)  1  Wils.  107;  2  Str.  1238. 

(c)  2  W.  Black.  1116. 
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were  **  stalls."  Now,  stallage  and  piccage  are  incident  to 
the  soil  in  a  market  or  hk:  Com.  Dig.,  tit.  '^Market'' 
(F.  S),  Heddey  v.  WeUumse  {a\  and  the  owner  cannot  claim 
any  payment  in  respect  of  them  unless  there  has  been  some- 
thing in  the  nature  of  a  disturbance  of  the  soil,  or  of  the 
right  of  soil.  [Wilder  B. — Stallage  is  money  paid  for  a 
stall  in  a  market,  piccage  for  breaking  the  ground.]  Merely 
placing  baskets  on  the  ground  in  a  market  is  not  a  disturb- 
ance of  the  right  of  soil :  Wigley  v.  Peachey  (i).  [Bram- 
weUy  B. — That  case  only  decided  that  the  owner  of  the  soil 
had  no  right  to  distrain  the  plaintiff's  goods  damage  feazant 
because  he  refused  to  pay  toll :  it  did  not  decide  that  he 
might  not  have  maintained  an  action  for  a  reasonable  com- 
pensation in  respect  of  the  use  of  the  soiL]  Every  person  has, 
at  common  law,  a  right  to  frequent  a  market  for  the  purpose 
of  selling  his  commodities,  and  the  defendants  have  merely 
exposed  them  for  sale  in  baskets  with  the  lids  turned  back 
so  as  to  afford  more  space,  and  they  have  used  chairs  to  rest 
themselves.  [Martiuj  B. — In  the  Termes  de  la  Ley,  *^  stal- 
lage"  is  said  to  be  *' money  paid  for  pitching  stalls  in 
fairs  or  markets,  or  the  right  of  doing  it.'']  The  defini- 
tion iD  Tomlin's  Law  Dictionary  is  the  same  as  that  in 
Blunt,  viz.,  *' stallagium,  stabulum,  statio — the  liberty  or 
right  of  pitching  or  erecting  stalls  in  fairs  or  markets." 
In  Spelman's  Glossary  it  is  defined  as  <' jus  stationis,  jus 
erigendi  officinae."  These  definitions  shew  that,  to  constitute 
stallage,  there  must  be  something  erected  on  the  soil  Town* 
end  V.  Woodruff  (e)  decided  that  a  person  who  exposes 
goods  for  sale  in  a  public  market  has  a  right  to  occupy  the 
soil  with  baskets  necessary  and  proper  for  containing  the 
goods*  There  Alderson,  B.,  said : — **  Erecting  a  stall  is  very 
different  from  placing  goods  in  baskets  on  the  ground  for 

(a)  Moore,  474.  (b)  2  Ld.  Raym.  1589. 

(c)  5  Exch.  506.  512. 
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sale.  A  person  must  bring  his  produce  to  market  in  baskets 
or  sacks  or  other  convenient  modes.''  Here  the  defendants 
have  only  adopted  a  reasonable  mode  of  exposing  their  goods 
for  sale  in  baskets. 


Pollock,  C.  B. — I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  plaintifis.  None  of  the  cases  cited  on 
behalf  of  the  defendants  seem  to  me  to  interfere  with  the 
plaintifis'  right  to  maintain  these  actions.  As  my  brother 
Bramwell  observed,  all  that  the  case  of  Wigley  v,  Peachey  (a) 
decided  was  that  the  parties  had  adopted  a  wrong  remedy 
by  distraining  the  goods  damage  feasant,  and  that  the  dis- 
tress was  not  sustainable.  Here  the  parties  having  adopted 
the  remedy  which  the  Court  pointed  out  in  that  case ; 
and,  therefore,  in  my  opinion  the  plaintifis  are  entitl€Kl  to 
recover. 


Martin,  B. — I  am  of  the  same  opinion.  When  it  was 
found  by  the  arbitrator  that  the  land  of  the  defendants  was 
not  of  the  tenure  of  ancient  demesne  there  was  virtually 
an  end  of  the  case.  It  is  evident  that  was  the  real  question 
intended  to  be  raised  by  the  parties,  because,  at  the  com- 
mencement of  the  original  case,  it  is  stated  that  **  these  were 
actions  brought  to  try  the  right  of  the  defendants  who 
claimed  to  be  exempt  from  toll,  stallage,  chiminage,  pont- 
age, pannage,  piccage,  murage  and  passage,  as  tenants  in 
ancient  demesne  of  the  manor  of  Ormesby,  in  the  county  of 
Norfolk.''  That  right  is  negatived  by  the  finding  of  the 
arbitrator;  and  then  the  question  arises  upon  the  claim  in 
respect  of  stallage.  Now,  the  arbitrator  finds  that  *^  persons, 
(except  as  hereinafter  mentioned),  having  stalls  or  stands  in 
the  market,  or  using  the  market  with  peds,  and  with  or 
without  chairs  or  seats  for  the  sale  of  provisions,  have  always 

(a)  2  Ld.  Rajm.  15S9. 
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paid  the  corporation  for  so  doing,  no  money  difference 
having  ever  been  made  as  to  whether  chairs  or  seats  were 
used  or  not."    So  that  it  is  clear,  priro&  facie,  that  all  persons 
usiDg  these  peds  exclusively  used  a  portion  of  the  market, 
and  paid  for  it.     But  the  argument  of  Mr.  Hurbtone  is 
that  the  use  of  these  peds  is  not  the  use  of  a  stall.     It  seems 
to  me  that  is  a  question  of  fact  for  a  jury.     If,  indeed,  a 
person  carried  commodities  in  a  basket  to  the  market  for 
sale,  merely  using  the  basket  to  exhibit  the  commodities  to 
customers,  and  making  no  other  use  of  the  ground,  except 
when  tired  to  place  the  basket  upon  it,  intending  when 
rested  to  go  to  another  part  of  the  market^  such  an  use  of 
the  ground  would  not  be  stallage.     It  would  be  nothing 
more  than  using  the  market  for  hawking,  and  it  might  as 
well  be  said  that  cattle  in  a  market,  which  it  is  impossible 
to  keep  stationary,  have  an  exclusive  occupation  of  one 
spot  of  ground,  and  therefore  stallage  is  payable  in  respec^ 
of  them.     But  in  these  cases  there  was  an  exclusive  occn- 
pation  of  a  particular  portion  of  the  market  by  chairs  and 
peds  placed  upon  the  ground.     In  one  case  the  chairs  and 
peds  were  covered  by  a  tarpaulin  and  supported  by  poles 
fixed  into  the  soil,  so  that  the  ground  was  actually  disturbed ; 
in  the  other  case  the  lid  of  the  ped  was  supported  by  sticks 
not  fixed  in  the  soil.     Therefore  these  cases  seem  to  me  to 
fall  within  the  definitions  of  stallage  cited  by  Mr.  Hurhtane^ 
and  also  of  that  given  in  the  Terms  de  la  I^ey ;  and  if  I 
were  asked  to  draw  an  inference  I  should  say  that  these 
were  stalls. 


Ill 
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Bramwell,  B. — The  only  question  is  whether,  under 
the  circumstances  stated,  the  stallage  is  payable  by  any 
person  using  the  market  in  the  way  the  defendants  did.  I 
agree  with  my  brother  Martin  that  it  is  a  question  of  fact 
whether  these  chairs  and  peds,  as  placed  on  the  ground  by 
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the  defendants,  were  stalls,  and  as  matter  of  fact  I  deter- 
mine it  against  the  defendants.  It  may  be  diflScult  to  give 
a  strict  definition  of  a  stall,  but  I  think  that  in  these  cases 
the  defendants  used  stalls. 


Wilde,  B. — I  am  of  the  same  opinion.  The  real  defence 
fell  to  the  ground  when  the  arbitrator  found  that  the  de- 
fendants were  not  tenants  in  ancient  demesne.  At  one 
time  I  thought  there  might  possibly  be  an  exemption  as 
old  as  the  right  to  toll  or  stallage ;  but  I  am  satisfied  that 
the  exemption  is  confined  to  tenants  in  ancient  demesne. 

Then  the  only  remaining  question  is  whether  these  chairs 
and  peds,  placed  in  the  manner  described,  were  stalls.  Mr. 
HurUtone  was  compelled  to  concede  that  if  they  were  the 
plaintifis*  right  was  established.  Now,  there  was  a  contin- 
ous  occupation  of  a  portion  of  the  market  by  an  erection 
placed  there  for  the  purpose  of  selling  goods  or  exposing 
them  for  sale.  That  seems  to  me  a  *' stall."  I  think  it  is 
immaterial,  for  this  purpose,  of  what  it  was  constructed, 
and  whether  fixed  into  the  ground  or  not.  For  these 
reasons  I  think  that  the  plaintifis  ought  to  recover. 

Judgment  for  the  plaintiflb. 
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DoDD  V.  BURCHELL  (a).  Jan,  24. 

±  HE'first  count  of  the  declaration  stated^  that  the  defend-  The  owner 
ant  broke  and  entered  a  messuage  and  land  of  the  plaintiff,  ground  built 
situate  and  being  No.  1,  Church  Terrace,  Church  Road,  hoose  fedng 
Battersea,  in  the  county  of  Surrey,  and  pulled  down,  pros-  ^^^f  t^*^^' 
trated  and  destroyed  an  enclosure,  lean-to,  and  door  of  the  ^^^  ^^  *^f, 

•'  garden  of  the 

plaintiff,  parcel  of  the  said  messuage  and  land,  and  blocked  house  he  built 

,  ,  _  a  cottage. 

up  a  door  of  the  plaintiff  opening  into  the  same,  and  erected  The  access  to 
a  door- way  and  door  upon  the  said  messuage  and  land,  and  was  from  the 
kept  the  same  locked  up  and  fastened  over  and  across  a  a^ass^eby 
certain  passage,  parcel  of  the  said  messuage  and  land;  by  ^J^^^  i^dits^ 
means  of  which  premises  the  back  entrance  of  the  plaintiff  Sf^^JJ^flJ^p 
to  his  wash-house,  garden  and  water-closet,  parcel  of  his  o^  the  house 

°  '  ^  extended  over 

said  messuage  and  land,  from  his  house  and  from  the  high-  part  of  this 

passage,  and 

way  there  was  obstructed,  and  he  was  deprived  of  all  entrance  there  was  a 
thereto,  except  through  one  of  the  rooms  of  the  said  house,  of  the  house 
and  his  said  house  was  thereby  lessened  in  value.-^Second  ^r^^the 
count :  For  that  the  plaintiff  was  possessed  of  a  dwelling-  ^h^opened 
house  and  sarden.  No.  1,  Church  Terrace,  Battersea,  in  the  "*^  the  pas- 

°  '  '  '  sage.    Across 

county  of  Surrey,  and  by  reason  thereof  was  entitled  to  a  the  passage 

about  three 

way  over  certain  land  from  his  said  house,  and  from  a  street  feet  from  the 

backwall  of  the 
house  there 
was  another  door,  and  this  part  of  the  passage  was  coTered  bj  a  slab  or  *' lean-to"  which 
was  cemented  to  ^e  back  part  of  the  house.  In  1851  the  owner  conyeyed  the  cottage  in  fee 
to  the  defendant  by  the  dimensions  and  abuttals  delineated  in  a  plan,  "  be  the  same  more  or 
less."  The  plan  described  the  defendant's  land  as  eiehty^seTen  feet  six  inches,  of  which  five  feet 
six  inches  consisted  of  a  port  of  the  passage  over  wich  the  first  floor  of  the  house  was  built. 
In  1853  the  owner  conyeyed  the  house  in  fee  to  the  plaintiff.  The  deed  purported  to  convey 
the  whole  of  that  part  of  the  passage  over  which  the  first  floor  of  the  house  was  built ;  but 
there  was  no  mention  of  any  rieht  of  way.  In  1861  the  defendant  blocked  up  the  door  in  the 
wail  of  the  plaintiff's  house  and  in  his  garden  wall.  These  doors  had  been  used  by  the  occu* 
piers  of  the  nouse  for  the  purpose  of  gomg^  from  it  to  a  water-closet  in  the  garden,  but  there 
was  another  way  through  the  Idtchen,  a  window  of  which  opened  into  the  garden. 

Heid: — That  the  plaintiff  had  no  right  of  way  over  the  passage  either  by  grant  of  of 
necessity. 

(a)  Decided  in  Hilary  Term. 
VOL.  I. — H.  &  C,  I  £XCH« 
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1862.        called  Church  Street  into  bis  said  garden^  and  from  his  said 
^"T"*^^      garden  over  the  said  land  to  his  said  house  and  to  the  said 
^  street  called  Church  Street ;  and  the  defendant  by  wrong- 

fully  fixing  a  door  across  the  said  land,  and  wrongfully 
blocking  up  and  fastening  the  same,  prevented  the  plaintiflF 
from  using  his  said  way^  whereby  bis  said  house  and  garden 
became  and  were  lessened  in  yalue^  and  the  plaintiflP  was 
inconvenienced  in  the  occupation  thereof. 

Pleas. — ^First:  except  as  to  the  trespasses  in  the  first 
count  complained  of,  so  far  as  they  relate  to  a  part  of  the 
messuage  and  land  in  that  count  mentioned:  Not  guilty. 
Second ;  to  the  first  count,  except  as  in  the  first  plea  ex- 
cepted.— That  the  messuage  and  land  in  that  count  men- 
tioned, excepted  as  aforesaid,  were  not^  nor  was  either  of 
them,  the  plaintiff's.  Third:  to  the  residue  of  the  tres- 
passes in  the  first  count  complained  of: — ^Payment  into 
court  of  SOs.  Fourth :  to  the  second  count. — That  the 
plaintiflP  was  not  possessed  of  the  dwelling-house  and  garden, 
as  alleged.  Fifth:  to  the  second  count: — That  plaintiff 
was  not  entitled  to  the  way,  as  alleged. — Issues  thereon. 

At  the  trial,  before  Blackbum^  J.,  at  the  Surrey  Summer 
Assizes,  1861,  the  following  facts  appeared: — The  plaintiff 
was  owner  and  occupier  of  a  house.  No.  1,  Church  Terrace, 
Battersea.  The  defendant  was  owner  and  occupier  of  a 
bouse  called  Park  Cottage,  situate  at  the  back  of  the  plain- 
tifi^*s  garden.  The  land  on  which  these  houses  stood  was 
formerly  part  of  a  plot  of  garden  ground,  which  in  the  year 
1842  was  conveyed  by  the  then  owner  to  one  Jones  in  fee. 
Jones  built  upon  it  a  row  of  houses  fronting  the  highway 
called  Church  Terrace,  and  he  afterwards  built  Park  Cot- 
tage at  the  back  of  the  garden  of  No.  1,  Church  Terrace. 
The  access  to  Park  Cottage  was  from  the  highway  by  a 
passage  at  the  side  of  No.  1,  Church  Terrace  and  its  garden 
wall.     The  first  floor  of  No.  1,  Church  Terrace  extended 
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over  this  passage.  There  was  a  door  (a)  in  the  side  wall  of  1862. 
No.  I,  Chorch  Terrace,  and  another  door  (b)  in  its  garden 
wall,  which  opened  into  this  passage.  Across  the  passage, 
aboat  three  feet  from  the  back  wall  of  No.  1 ,  Chorch  Terrace, 
and  at  right  angles  with  the  door  in  the  garden  wall,  there 
was  another  door  (c).  This  part  of  the  passage  was  covered 
with  a  slab  or  **  lean-to,"  which  was  cemented  to  the  back 
wall  of  No.  1,  Church  Terrace  (d).  From  this  spot  the 
passage  np  to  Park  Cottage  was  uncovered. 

Iq  the  year  1851  Jones  conveyed  Park  Cottage  to  the 
defendant  in  fee,  with  a  right  of  way  through  the  passage, 
bj  the  following  description: — **A11  that  piece  or  parcel  of 
ground  situate  in  the  rear  of  a  certain  terrace  called  Church 
Terrace,  &c.,  which  said  piece  or  parcel  of  ground  contains 
the  several  dimensions  and  abuttals  more  particularly  shewn 
and  delineated  in  the  plan  or  ground  plot  drawn  in  the 
margin  of  this  deed  and  therein  coloured  pink,  be  the  same  a 
litde  more  or  less,  and  all  that  cottage,  &c.,  together  with  the 
right  of  egress,  ingress,  and  regress,  at  all  times,  in,  by,  and 
through  the  way  or  passage  coloured  blue,"  as  the  same 
were  then  held  and  enjoyed  by  Jones.  The  plan  in  the 
margin  of  the  deed  described  the  length  of  the  defendant's 
land,  coloured  pink,  as  eighty-seven  feet  six  inches,  of 
which  five  feet  six  inches  consisted  of  a  part  of  the  passage 
over  which  the  first  floor  of  No.  1,  Church  Terrace  ex- 
tended. 

In  the  year  1853,  Jones  conveyed  to  the  plaintiff  in  fee, 
No.  1,  Church  Terrace,  with  the  garden.  The  deed  pur- 
ported to  convey  the  whole  of  that  part  of  the  passage  over 
which  the  first  floor  of  No.  1,  Church  Terrace  extended, 
and  consequently  included  the  five  feet  six  inches  already 
conveyed  to  the  defendant     The  plaintiff's  conveyance 

(a)  Marked  A  on  the  plan.  (c)  Marked  G  on  the  plan. 

(h)  Marked  fi  on  the  plan.  (d)  Marked  D  on  the  plan. 
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made  no  mention  of  any  right  of  way.     The  quantity  of 
land  conveyed  to   the  defendant  corresponded  with   the 
^     "•  description  in  his  deed,  within  a  few  inches. 

In  March  1861  the  defendant  blocked  up  the  door- way 
from  the  passage  into  the  plaintiff's  garden.  The  defendant 
also  removed  the  door  across  the  passage,  and  placed  across 
it  another  door  in  a  line  with  the  back  wall  of  the  plaintifTs 
house,  which  door  he  kept  locked.  He  also  removed  the 
"  lean-to.'' 

Evidence  was  given  on  the  part  of  the  plaintiff  that  the 
occupiers  of  No.  1,  Church  Terrace,  from  the  time  the 
house  was  built,  used  to  go  from  the  house  by  the  side- 
door  into  the  passage  and  from  thence  through  the  door 
into  the  garden,  for  the  purpose  of  getting  to  a  water-closet 
It  might,  however,  be  reached  by  going  through  a  kitchen 
in  which  there  was  a  window  which  opened  into  the  garden. 
This  mode  of  access  was  used  as  frequently  as  the  other. 
It  was  admitted  that  the  money  paid  into  Court  was  suffi- 
cient to  cover  any  damage  done  to  the  plaintiff's  walls,  and 
by  the  removal  of  the  "lean-to." 

Upon  these  facts,  a  verdict  was  entered  by  consetat  for 
the  plaintiff,  with  40s,  damages ;  leave  being  reserved  to 
the  defendant  to  move  to  enter  the  verdict  for  him. 

Shee,  Serjt.,  in  last  Michaelmas  Term,  obtained  a  rule 
nisi  accordingly,  on  the  ground  that  the  plaintiff  had  not  a 
right  of  entrance  into,  or  exit  from,  his  garden  into  the 
passage  from  the  defendant's  house  to  Church  Terrace, 
through  the  door  alleged  to  have  been  blocked  up. 

Hott  shewed  cause. — First,  the  ownership  of  the  land 
having  been  in  one  freeholder,  and  there  having  been  for 
a  number  of  years  a  continuous  user  of  the  way,  upon 
the  severance  of  the  land  there  was  an  implied  reservation 
of  the  way,  without  which  the  land  could  not  be  reasonably 
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enjoyed.    It  is  immaterial  whether  the  dominant  or  servient        18G2. 
tenement  is  first  conveyed:  the  purchaser  takes  the  land       "^"^"^^ 
with  the  burthen  or  benefit  which  the  owner  has  attached  "• 

BURCHKLI.. 

to  it.     The  law  is  thus  stated  in  Gale  on  Easements^  P-  81^ 
3rd  ed.: — **Upon  the  severance  of  an  heritage  a  grant  will  be 
implied,  first,  of  all  those  continuous  and  apparent  easements 
which  have  in  fiict  been  used  by  the  owner  during  the  unity, 
and  which  are  necessary  for  the  use  of  the  tenement  con- 
veyed, though  they  have  no  legal  existence  as  easements ;  and, 
secondly,  of  all  those  easements  without  which  the  enjoy- 
ment of  the  several  portions  could  not  be  had  at  all.**    In 
Nichohu  V.  Chamberlain  (a)y  it  was  held  by  all  the  Court 
**  that  if  one  erect  a  house  and  build  a  conduit  thereto  in 
another  part  of  his  land,  and  convey  water  by  pipes  to  the 
house,  and  afterwards  sell  the  house  with  the  appurtenances, 
excepting  the  land,  or  sell  the  land  to  another,  reserving  to 
himself  the  bouse,   the  conduit  and  pipes  pass  with   the 
house,  because  it  is  necessary  and  quasi  appendant  thereto ; 
and  he  shall  have  liberty  by  law  to  dig  in  the  land  for  amend- 
ing the  pipes,  or  making  them  new,  as  the  case  may  require." 
[Pollock^  C.  B. — A  right  to  the  enjoyment  of  a  conduit  is 
very  different  firom  a  right  of  way.     Wilde,  B. — A  conduit 
is  a  thing  actually  enjoyed  with  a  house,  and  passes  with  a 
grant  of  the  house ;  but  it  is  not  so  with  a  right  of  way.] 
Nicholas  V.  Chamberlain  (a)  establishes  this  general  prin^ 
ciple,  that  where  there  has  been  a  continuous  and  apparent 
easement  during  the  unity  of  ownership,  it  is  not  extinguished 
by  the  severance  of  the  heritage,  if  it  be  necessary  for  the 
enjoyment  of  the  property.    That  principle  was  recognised 
and  afiirmed  by  this  Court  in  Pyer  v.  Carter  {b).     [Pollock^ 
C.  B. — That  was  the  case  of  a  drain  which  ran  under  two 
adjoining  houses,  one  of  which  was  purchased  by  the  defend- 
ant; and  the  other  by  the  plaintiff;  and  we  held  that  the 
(a)  Cro.  Jac.  121.  (h)  1  H.  &  N.  916. 
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1862.  plaintiff  was  entitled,  by  implied  grant,  to  the  use  of  the 
drain  for  the  purpose  of  conveying  water  from  his  house,  as 
it  was  used  at  the  time  of  the  defendant's  purchase.]  That 
case  is  an  authority  that  if  the  owner  of  property  has,  dur- 
ing its  unity,  made  such  a  disposition  of  it  that  the  one  part 
has  become  senrient  to  the  other,  the  easement  remains 
although  the  property  is  aliened  by  separate  Conveyances. 
[Afariin,  B. — In  Fjfer  v.  Carter  (a)  the  Court  said  that  **  it 
seems  in  accordance  with  reason,  that  where  the  owner  of 
two  or  more  adjoining  houses  sells  and  conveys  one  of  the 
houses  to  a  purchaser,  that  such  house  in  his  hands  should 
be  entitled  to  the  benefit  of  all  the  drains  from  his  house 
and  subject  to  all  the  drains  then  necessarily  used  for  the 
enjoyment  of  the  adjoining  house,  and  that  without  express 
reservation  or  grant,  inasmuch  as  he  purchases  the  house 
such  as  it  is."  That  is  sufficient  to  support  that  case.  If 
the  owner  of  land  which  has  a  natural  stream  flowing 
through  it,  grants  to  one  person  a  part  of  the  land,  and  the 
remainder  to  another  person,  neither  has  a  right  to  stop  the 
flow  of  water  through  the  land  of  the  other.  In  fact, 
Ihfer  V.  Carter  was  no  more  than  an  implied  grant  of  a  right 
analogous  to  that  of  flowing  water.]  It  is  not  requisite  that 
the  way  should  be  of  absolute  necessity  for  access  to  the  pro- 
perty; a  way  of  necessity  may  exist,  which  is  not  of  itself  a 
continuous  or  permanent  easement,  but  one  to  be  exercised 
from  time  to  time  while  the  necessity  continues  to  occur: 
Plieysey  v.  Vicary  (J).  [  Pollock,  C.  B. — A  right  of  way  used 
and  enjoyed  during  the  unity  of  ownership  will  not  pass  upon 
a  severance  of  the  tenements  unless  there  is  something  in 
the  conveyance  to  shew  an  intention  to  create  the  right  de 
novo:  Pearson  v,  Spencer  (c).]  Here,  the  way  is  necessary 
for  the  reasonable  enjoyment  of  the  property,  since  it  is  the 
most  convenient  mode  of  access  to  the  premises:  Pinnington 

(a)  1  H.  &  N.  916,  922.  (b)  16  M.  &  W.  484. 

(c)  IB.  &  8.571. 
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T.  GaOdnd  (a>  [Poaock,  C.  B.— In  Morris  ▼.  Edgington  {b)  i882. 
Sir  Jl  Mansfield  said : — « It  would  be  a  great  stretch  to  call 
that  a  necessary  way^  without  which  the  most  convenient 
and  reasonable  mode  of  enjoying  the  premises  could  not  be 
had*^  In  considering  whether  a  way  is  one  of  necessity, 
the  cost  of  constructing  a  new  way  cannot  be  taken  into 
consideration,  for  by  the  word  necessity  must  be  understood 
the  necessity  at  the  time  of  the  conveyance,  and  as  matters 
then  stood  without  alteration :  I)/er  ▼«  Carter  (c). 

Secondly,  the  land  over  which  the  right  of  way  is  claimed 
did  not  pass  by  the  conveyance  to  the  defendant.  There 
are  two  sources  of  ambiguity  on  the  face  of  the  conveyance : 
first,  it  does  not  state  the  quantity  intended  to  be  conveyed, 
hot  merely  says  that  the  dimensions  and  abuttals  are  de- 
lineated in  a  plan  coloured  pink,  ^<be  the  same  a  little  more 
or  less."  If  the  dimensions  in  the  plan  be  taken  they  will 
not  correspond  with  the  land  claimed  by  the  defendant.  If 
the  ambiguity  is  one  which  admits  of  parol  evidence  to  shew 
what  was  intended  to  pass,  the  words  '^more  or  less"  may 
extend  the  quantity  five  or  six  feet.  Next,  the  premises  are 
described  as  *^  the  same  as  are  now  held  and  enjoyed  by  W, 
Jones ;"  but  at  that  time  the  door  was  three  feet  in  arrear 
of  the  plaintiflp's  house,  and  continued  so  for  some  time 
after  the  plaintiff  had  bought  it.  No  doubt  the  intention 
was  to  convey  only  to  where  the  door  stood. — On  this  point 
he  referred  to  Quaxntrell  v.  Wright  [d)i  Longchamps  v.  Faw^ 
ceU{e)\  Doe  A  Freeland  v.  Burt  (/) ;  Anstee  v.  Nelma  (g). 


Shee,  Serjt,  and  H.  Lloyd  appeared  in  support  of  the 
rule,  but  were  not  called  upon  to  argue. 

(a)  9  Exch.  1.  (c)   1  Peake,  71. 

(b)  8  Taunt  31.  (/)  1  T.  R.  701. 

(c)  1  H.  &  N.  916.  922.  (g)  1  H.  &  N.  225. 

(d)  Bunb.  274. 
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1862.  Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 

^"T""'^^      be  absolute.   There  is  a  wide  difference  between  that  which 

DODD 

V-  is  substantial,  as  a  conduit  or  watercourse,  and  that  which  is 

BUBCHELI. 

of  an  incorporeal  nature,  as  a  right  of  way.  In  my  opinion 
if  we  were  to  adopt  the  principle  contended  for,  it  would  be 
a  most  dangerous  innovation  of  modem  times.  The  law 
seems  to  me  particularly  careful  and  anxious  to  avoid  im- 
portant rights  to  land  being  determined  by  parol  evidence 
and  the  prejudices  of  a  jury.  In  some  cases  it  may  appear 
a  hardship  that  a  party  is  not  allowed  to  shew  that  the 
language  of  a  deed  does  not  express  his  meaning ;  hot  why 
should  a  solemn  instrument  under  seal  be  set  aside  because 
certain  facts  exist  from  which  a  jury  might  infer  that  the 
parties  did  not  mean  what  they  have  said?  It  must  be 
admitted  that  in  some  cases  there  have  been  expressions  of 
regret  at  the  operation  of  general  rules  of  law.  That  more  fre- 
quently occurs  in  the  construction  of  wills,  where  the  Courts 
have  said  that  although  the  testator  may  not  have  meant  what 
he  has  written,  they  must  decide  according  to  the  language 
he  has  used.  In  the  present  case,  I  own,  I  feel  no  regret, 
because  the  principle  contended  for  is  of  so  vague,  uncertain 
and  unsatisfactory  a  nature,  that  it  would  unsettle  questions 
of  real  property,  by  bringing  under  the  consideration  and 
for  the  decision  of  a  jury  matters  which  it  has  been  the 
object  of  those  who  made  the  law  and  those  who  administer 
it,  to  submit  to  the  judgment  of  a  Court.  For  these  rea- 
sons, and  upon  principle,  I  think  that  the  rule  ought  to  be 
absolute. 

Martin,  B. —  I  am  of  the  same  opinion.  We  must  ascer- 
tain the  right  which  passed  under  the  deeds.  A  Court,  in  con- 
struing a  conveyance,  ought,  so  far  as  is  possible,  to  put  itself  in 
the  position  of  the  grantor  and  grantee,  and  then  read  the  writ- 
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ing.   Having  placed  itaelf  in  that  position,  it  is  that  which  is       1862. 
written  which  is  to  determine  the  rights  of  the  parties.    Mr.       ^"^^ 
JBoU  has  cited  Gale  on  Easements,  where  many  of  the  pro-  «• 

positions  laid  down  are  founded  on  the  civil  law,  which  is  no 
aathority  for  the  administration  of  the  common  law  of  Eng* 
land.  There  is  no  sounder  principle  than  this,  that,  where 
the  parties  have  put  their  contract  into  writing,  it  is  the 
writing  alone  which  is  to  guide  the  Courts  in  putting  a 
construction  upon  it.  It  is  argued  that  all  the  land  which 
the  defendant  claims  did  pass  to  him,  because  his  convey- 
ances describes  it  of  the  dimensions  and  abuttals  delineated 
in  a  plan,  ''be  the  same  a  little  more  or  less,"  but  that 
cannot  extend  it  or  diminish  it  by  five  feet.  Then  reli- 
ance was  placed  on  the  words,  *'as  the  same  were  then 
held  and  enjoyed  by  the  vendor,"  as  shewing  that  the 
right  of  way  was  reserved;  but  I  think  they  cannot  so 
operate.  P^er  v.  Carter  (a)  went  to  the  utmost  ex- 
tent of  the  law ;  but,  if  considered,  that  decision  cannot 
be  complained  of,  for  if  a  man  has  two  fields,  drained 
by  an  artificial  ditch  cut  through  both^  and  he  grants  to 
another  person  one  of  the  fields,  neither  he  nor  the  grantee 
can  stop  up  the  drain,  for  there  would  be  the  same  right  of 
drainage  as  before,  since  the  land  was  sold  with  the  drain 
in  it.  I  agree  with  the  law  as  lud  down  in  that  case,  and 
I  think  it  may  be  supported  without  extending  the  doctrine 
to  a  right  of  way. 

Channell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute.  It  seems  to  me  that  the  plaintifi^  is  out  of 
Court  unless  this  is  a  way  of  necessity,  and  upon  the  facts  I 
am  of  opinion  that  it  is  not.  The  plaintifi^'s  claim  is  founded 
on  this,  that  he  is  the  owner  of  the  soil  of  a  part  of  the 

(a)  1  H.  &  N.  916. 
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1862.  passage  coloured  pink,  and  that  it  was  not  conveyed  to  the 
defendant.  There  is  some  ambiguity  in  the  defendant's 
conveyance,  but  its  meaning  is  explained  by  the  plan.  It 
describes  the  land  conveyed  to  the  defendant  as  eighty-seven 
feet  six  inches,  of  which  five  feet  six  inches  consist  of  part 
of  the  passage.  According  to  that  measurement  the  con- 
veyance is  substantially  correct,  and  there  is  a  mere  inaccu- 
racy which  is  obviated  by  the  words  *^  be  the  same  a  little 
more  or  less." 

Wilde,  B. — A  right  of  way  may  exist  by  prescription, 
grant,  or  necessity.  It  is  not  su^ested  that  there  is  any 
right  by  prescription.  Then,  is  there  by  grant?  There  is 
a  grant  of  the  adjoining  land,  hut  without  any  express 
reservation  of  the  way,  or  any  words  from  which  it  can  be 
inferred  that  the  plaintiff  was  to  have  the  right  claimed  by 
him.  Mr.  Hall  was  therefore  compelled  to  resort  to  the 
third  class,  viz.,  a  right  of  way  by  necessity ;  and  he  cited 
several  authorities  to  shew  that  where  a  right  of  way  must 
exist  by  necessity,  it  may  be  implied  though  not  reserved  in 
a  deed.  Then,  was  this  a  way  of  necessity  ?  It  appears  that 
at  the  time  of  the  grant,  in  respect  of  which  the  right  of 
way  is  claimed,  there  was  a  way  from  the  house  into  the 
garden,  and  that  way  now  exists.  But  it  is  said  that  the 
way  now  claimed  is  more  convenient  than  the  other.  Then 
comes  the  question  whether  the  plaintiff  can  claim  it  as  a 
way  of  necessity  on  account  of  its  great  superiority  over  the 
other  way.  It  seems  to  me  that  it  would  be  most  danger- 
ous to  hold  that  where  a  deed  is  silent  as  to  any  reservation 
of  a  way,  because  it  is  more  convenient  to  use  than  another 
way,  it  must  exist  as  a  way  of  necessity.  There  is  no 
foundation  whatever  for  such  a  doctrine. 

For  these  reasons,  upon  the  first  point  I  am  clearly  of 
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opinioD  the  role  ooght  to  be  abaolate  to  enter  the  verdict 
for  the  defendant 

Upon  the  second  point  I  say  nothing  as  I  did  not  hear     ^^^^; 
the  whole  of  the  argument  for  the  plaintiff. 

Rule  absolute. 
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Allan  and  Others,  Assignees  of  Lamont,  a  Bankrupt,  v. 

ScNDius  and  Others.  ^_^  3q 

X  HE  dechiration  stated,  that  by  an  agreement  made  by  The  defend- 
R.  Lamont,  before  his  bankruptcy,  with  the  defendants,  in  S^^brokem^'* 
consideration  of  R.  Lamont  introducing  the  defendants  to  ^^®™"  ^ 
certain  persons  who  were  owners  of  steam-ships,  to  wit,  ^^^  , 
"The  Glasgow  and  New  York  Steam-ship  Company,**  and  Government 

_  -  .  .         to  procure 

Mr.  Langlands,  and  assisting  the  defendants  in  procuring  for  them  the 
charters  of  steam-ships  belonging  to  them  from  the  French  ships,  Xi.,  who 
Government,  the  defendants  agreed  with  R.  Lamont  that  ^^^roker, 
they  would  divide  with  him  their  commission,  to  wit,  5/.  ^^^^^^f 
per  cent,  on  such  charters,  and  on  receiving  the  same  from  ^t? '^^[P'* 
ihem,  pay  the  same  to  him. — Averments:  that  the  said  R.  "New  York" 

*^^  .  .  and  the 

Lamont,  before  his  bankruptcy,  did  so  introduce  the  de-  **  Glasgow/' 
fendants  to  the  said  persons,  and  did  assist  them  in  procur-  be  chartered, 
ing  charters  of  steam-ships  as  aforesaid ;  and  that  through  neeotiltion 
and  by  reason  of  the  premises,  divers  charters  of  divers  ^dracT' 
steam-ships  of  the  said  Company,  to  wit,  of  the  "Glasgow"  ^*^®?  ^* 

ants,  and  the 
owners  of  the 
ships,  the  "  New  York"  was  chartered  for  six  months,  and  the  defendants  wrote  to  L.  stating, 
that  "  in  consideration  of  his  having  assisted  them  in  procuring  the  charter  of  the  "  New 
York"  they  engaged  to  pay  him  a  oommissipn  of  two  and  a  half  per  cent.  The  "  Glasgow" 
was  afterwards  chartered  and  the  charter  of  the  "New  York"  was  renewed  for  another  six 
months,  and  L.  then  claimed  commission  at  the  same  rate  on  the  charter  of  the  "Glasgow" 
and  Hao  on  the  renewed  charter  of  the  "  New  York." 

Held : — ^Fint,  that  evidence  was  admissible  of  a  custom  among  ship-brokers  that  an  '*  intro- 
ducing broker^'  should  receive  renewed*  commission  on  eTery  renewal  of  a  charter  effected 
through  him,  since  such  a  custom  was  not  inconsistent  with  the  written  agreement :  Per 
Martm,  B.,  and  BramweU,  B.    Pollock^  C.  B.,  dissentiente. 

Secondly,  that  it  should  hare  been  left  to  the  juiy  to  say  whether  the  agreement  to  pay 
commission  extended  also  to  the  "Glasgow." 


V. 
SUKDIUB. 
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1862.  ^^^  of  ^®  "  New  York"  were  so  procured  and  effected  as 
^^^T"'^^  aforesaid,  and  the  defendants  received  large  sums  for  com- 
mission  in  respect  thereof:  Yet  the  defendants  did  not  nor 
would  divide  with  R.  Lamont,  or  with  the  plaintifis  since 
his  bankniptcj,  their  commission  or  any  part  thereof,  and 
wholly  failed  and  refused  so  to  do,  and  did  not  nor  would 
receive  or  pay  the  said  share  of  commission  so  due  to 
R.  Lament,  &c. 

Pleas  (inter  alia). — Non  assumpsit. 

The  particulars  of  demand  were  as  follows: — 

To  Commission  due  to  the  bankrupt  on  the  charters  of 

the  "New  York,"  S.  S.,  from  20th  November,  1 854,      £      s.    d. 
to  20th  June,  1856,  at  2i  per  cent.  .        .   2,474  19    9 

Less  the  Commission  for  the  first  six  months  of  that 

time 860  17    4 


£1,614    2    5 
The  like  Commission  in  respect  of  the  charters  of  the 

"Glasgow,"  S.S.,  from  the  10th  February,  1855,  to 

10th  August,  1856,  at  2}  per  cent.         .  .   2,354    4  10 

£3,968    7    S 


At  the  trial,  before  PoUoch^  C.  B.,  at  the  London  Sittings 
after  last  Michaelmas  Term,  it  appeared  that  in  the  year 
1854,  the  bankrupt,  Lamont,  was  partner  in  a  firm  carrying 
on  business  at  Liverpool  as  ship-brokers,  who  were  agents 
of  "  The  Glasgow  and  New  York  Steam-ship  Company.'* 
According  to  Lamont's  evidence,  he,  having  learnt  that  the 
French  Government  were  in  want  of  transport  steamers  for 
the  Crimea,  and  that  Messrs.  Pastrie  and  Co.,  of  ]x>ndon,  were 
the  agents  of  the  French  Government,  and  that  the  defend- 
ants Sundius  and  Co.  were  ship-brokers  employed  by  Messrs. 
Pastrie,  on  the  7th  of  November,  1854,  called  on  Sundius 
and  Co.  and  had  an  interview  with  one  of  the  firm,  named 
Duncan,  and  told  him  that  the  **  Glasgow  and  New  York 
Steamship  Company**  had  two  ships,  the  ^*  New  York"  and 
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"Glasgow,**  which  might  be  chartered  by  the  French 
Goyernment.  At  the  same  time  Lament  stated  the  dimen- 
sioDs  of  the  •*  Glasgow,'*  but  not  of  the  "New  York." 
Duncan  said,  that  he  thought  they  might  do ;  and  Lament 
then  proposed  to  communicate  with  the  owners,  saying,  if 
be  brought  about  a  charter  of  these  vessels  he  should  wish 
to  divide  the  commission  with  the  defendants.  To  this 
Duncan  assented,  adding  their  commission  would  be  5/.  per 
cent.,  besides  SL  per  cent,  which  Messrs.  Pastrie  would 
claim  as  their  (Pastrie's)  commission  from  the  French 
Government,  making  8/.  per  cent  in  all.  According  to 
Lamont's  evidence,  it  was  then  agreed  that  if  the  charters 
were  effected  he  was  to  receive  2L  lOs,  per  cent,  as  his 
share  of  the  commission.  Lament  then  communicated 
with  the  Company,  and  received  a  letter,  dated  7th  of  No- 
vember from  Langlands,  the  manager,  entertaining  the  pro- 
posal, which  he  shewed  to  Duncan,  and  after  seme  further 
correspondence  Langlands  came  to  London,  and  accom- 
panied by  Lament  and  Duncan  went  to  the  offices  of 
Messrs.  Pastrie,  who  then  chartered  the  "New  York**  for 
the  French  Government  at  56s.  per  month  per  ten,  for  six 
months  from  the  10th  of  November,  but  no  provision  was 
made  fur  its  renewal. 

The  following  letter  was  then  written  :— 

"London,  November  10,  1854. 

"Mr.  R.  Lament,  Liverpool. 

"  Sir, — In  consideration  of  your  having  introduced 
us  to  Mr.  Langlands,  and  assisted  us  in  procuring  the  char- 
ter for  the  screw  steam-ship  '  New  York,'  we  hereby  engage 
to  allow  you  two  and  a  half  per  cent  (2^)  out  of  our  commis- 
sion as  we  receive  it. 

"  Your  obedient  servants, 

"  Smith,  Sundius  and  Company.'^ 
The  "Glasgow"  was  also  mentioned  at  that  interview  and 


Allan 

V. 
SUMDIVS. 
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1862.        her  dimenaions  given,  but  there  was  no  written  agreement 
respecting  her,  because  (it  was  said)  she  was  then  on  her 
homeward  voyage  from  America.     On  the  following  day 
(according  to  Lamont's  evidence)  Duncan  came  to  him 
and  represented  that  the  commission  which  the  French 
Government  would  have  to  pay,  amounting  in  the  whole  to 
BL  per  cent,  would  probably  be  objected  to,  and  asked  him 
to  consent  to  take  1/.  per  cent  only,  and  give  the  Company 
the  benefit  of  the  other  \L  lOs.  per  cent    Lamont  stated 
that  he  did  not  intend,  by  so  consenting,  to  alter  the  agree- 
ment under  which  he  was  to  have  half  the  commission 
received  by  the  defendants ;  but  only  to  agree  that  he  would 
himself  remit  \L  lOs.  per  cent,  to  the  Company  on  receiv- 
ing the  2/.  10s»  from  the  defendants.    Another  letter  was 
then  written  in  the  same  terms  as  that  of  the  10th  of  No- 
vember, except  that  two  and  a  half  per  cent  was  altered 
into  one  per  cent.    This  letter  was  also  dated  the  10th  of 
November  and  was  substituted  for  the  other.    A  long  cor- 
respondence then  ensued  between  Lamont,  the  Company, 
and  the  defendants,  the  result  of  which  was  that  Lamont 
received  the  sum  of  860/.  17 s.  Ad.  as  his  share  of  the  commis- 
sion at  2^  per  cent  on  the  first  six  months  of  the  charter 
of  the  **  New  York.**    Lamont  afterwards  left  England,  and 
on  his  return  found  that  the  "  Glasgow"  had  been  chartered 
by  the  French  Government  through  Messrs.  Pastrie,  and 
that  in  December  1855  the  charter  of  the  *' New  York*' 
had  been  renewed  for  a  further  period  of  six  months ;  and 
that  the  defendants  had  received  their  commission  on  these 
charters.   Another  long  correspondence  took  place  between 
the  parties,  Lamont  claiming  2/.  lOs.  per  cent  as  his  share 
of  commission  on  the  charter  of  the  **  Glasgow''  and  the 
renewed  charter  of  the  **  New  York,''  which  the'defendants 
refused  to  pay. 

Upon  this  evidence  the  Lord  Chief  Baron  was  of  opinion 
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that  the  contract  between  Lamont  and  the  defendants  was       1862. 

coDtained  in  the  snbstituted  letter  of  the  1 0th  of  November, 

aod  that  Lamcmt  was  only  entitled  to  1/.  per  cent  commis-      ggjl^igg, 

noo  on  the  charter  of  the  **  New  York"  tar  a  period  of  six 

months. 

It  was  submitted,  on  behalf  of  the  plaintiffs,  that  the  agree- 
ment  between  Lamont  and  the  defendants  was  a  question 
for  the  jury,  depending  on  the  evidence  of  Lamont  as  to 
the  verbal  agreement  between  himself  and  Duncan,  which, 
together  with  the  correspondence,  explained  the  substituted 
letter  of  the  10th  of  November.  The  plaintifis'  counsel 
then  proposed  to  prove  a  usage  of  trade  among  ship- 
brokers  by  which  an  **  introducing  broker"  was  entitled  to 
share  the  commission  on  all  renewals  by  the  same  parties  of 
charters  effected  through  his  introduction.  The  learned 
Judge  was  of  opinion  that  evidence  of  the  custom  was  inad- 
missible, since  it  was  inconsistent  with  the  agreement,  and 
thereupon  the  plainti£b  elected  to  be  nonsuited. 

Karslake^  in  the  following  Term,  obtained  a  rule  nisi  to 
set  aside  the  nonsuit  on  the  ground  of  misdirection,  and  the 
rejection  of  the  evidence,  against  which 

BooiU^  Luth  and  Waihin  WiUiamt  shewed  cause  (April 
29th). — ^The  evidence  as  to  the  custom  was  properly  re- 
jected ;  for  it  is  inconsistent  with  the  written  agreement  of 
the  10th  November,  1854.  The  plainUfis  can  have  no 
claim  beyond  the  amount  to  which  Lamont  was  entitled 
under  the  agreement,  and  that  has  been  paid.  [  WUde^  B. 
— ^The  sharing  commission  among  brokers  is  not  usually  a 
matter  of  custom,  but  depends  on  special  agreement]  The 
custom  would  import  a  new  term  into  the  agreement.  {Mar- 
tin,  B. — The  difficulty  I  have  is  whether  the  plaintifls  were 
not  entitled  to  have  the  evidence  submitted  to  the  jury ; 
whether  or  no  it  would  have  enabled  them  to  recover  the 
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amount  claimed  is  another  matter.]     There  is  no  ground 
for  saying  that  there  was  any  other  contract  than  that  con- 
c    ^'  tained  in  the  letter  of  the  10th  November^  1854;  and,  if 

the  custom  be  annexed  to  it,  a  share  of  the  commission 
would  be  payable  on  all  renewals  of  the  charter,  however 
numerous.  [Pollock,  C.  B, — Without  the  custom  the  plain- 
tiffs certainly  had  no  case.] 

Karslake  and  Milward,  in  support  of  the  rule. — Evidence 
of  the  custom  was  admissible.  There  is  nothing  in  the 
agreement  inconsistent  with  the  custom.  As  regards  the 
**  New  York,**  the  defendants,  in  consideration  of  Lamont 
having  assisted  them  in  procuring  a  charter  for  that  vessel, 
engaged  to  pay  him  a  percentage  out  of  their  commission. 
But  when  that  agreement  was  entered  into,  there  was  a 
custom  among  brokers  that  the  "  introducing  broker**  should 
receive  from  the  ^*  working  broker*'  a  share  of  the  renewed 
commission  upon  every  renewal  of  the  charter,  and  there 
is  nothing  in  the  agreement  which  necessarily  excludes  such 
a  custom.  The  circumstance  that  a  contract  is  reduced  to 
writing  does  not  prevent  a  custom  from  attaching,  if  it  be 
not  repugnant  to  or  inconsistent  with  the  agreement :  Hum^ 
frey  v.  Dalt  (a).  Field  v.  Lelean  (J),  Browne.  Byrne  (c).  The 
claim  for  commission  in  respect  of  the  **  Glasgow"  stands 
on  a  different  footings  because  that  vessel  is  not  mentioned 
in  the  agreement  of  the  10th  November,  but  there  was  evi- 
dence, which  ought  to  have  been  submitted  to  the  jury,  of 
an  agreement  to  pay  a  share  of  the  commission  on  the 
charter  of  that  vessel  also. 

Cur.  adv,  vUlL 

Bramwell,  B. — I  am  of  opinion  that  the  rule  ought  to 

(a)  7  E.  &  B.  266 ;  in  error,         (h)  6  H.  &  N.  617. 
1  E.  B.  &  E,  1004.  (c)  3  E.  &  B.  703. 
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be  absolute.  There  are  two  questions^  both  of  which  I  1862. 
shall  briefly  advert  to.  One  arose  thus : — The  bankrupt, 
Lamont,  said^  **  I  introduced  you,  the  defendants,  to  certain 
shipowners,  and  you  procured  a  charter  for  them  from  the 
French  Government ;  and  part  of  the  bargain  between  us 
was  that  I  was  to  receive  a  portion  of  your  commission ;" 
viz.  21.  lOs.  per  cent.,  which,  I  believe,  is  the  ordinary 
commission  allowed  to  "  introducing  brokers,**  as  Lamont 
was  called.  Lamont  also  said: — ''The  French  Govern- 
ment has  renewed  the  charter  with  the  shipowners,  and 
joQ,  the  defendants,  have  received  a  repetition  or  re- 
newal of  your  commission  upon  this  renewed  charter,  and 
I  claim  firom  you  a  repetition  or  renewal  of  my  commission, 
and  I  will  prove  there  is  a  custom  which  entitles  me  to 
make  that  claim."  Evidence  to  that  efiect  was  tendered, 
and  rejected  by  my  Lord :  I  think  erroneously. 

There  is  no  doubt  about  the  principle.  A  custom  may 
be  annexed  to  documents  with  which  it  is  not  inconsistent. 
The  question  then  is,  whether  this  custom  is  inconsistent  with 
the  written  agreement  between  Lamont  and  the  defendants. 
If  inconsistent  or  incoherent  with  the  agreement,  it  cannot 
be  annexed  to  it.  It  seems  to  me  it  would  be  coherent 
with  it,  because^  as  I  understand  the  bargain  between 
liamont  and  the  defendants,  it  was  this :  **  I  will  receive 
from  you2il  lOs,  percent,  as  my  share  of  your  commission.** 
To  my  mind  there  would  have  been  nothing  inconsistent, 
if,  that  being  in  writing,  the  writing  had  gone  on  to  say, 
**not  only  upon  the  first  charter,  but  upon  any  renewed 
charter  in  respect  of  which  you  may  get  any  com- 
mission from  the  shipowners."  Whether  the  evidence,  if 
admitted,  would  have  proved  that  agreement  it  is  not  neces* 
saiy  to  say.  I  think  such  a  custom  ought  to  be  narrowly 
watched ;  but,  nevertheless,  I  think  that,  according  to  law, 
the  evidence  was  admissible. 

VOL.  I. — H.  &  C.  &  EXCH* 
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The  other  point  was  this  :~It  was  said  by  Mr.  Karslahe 
thaty  independently  of  any  custom,  it  was  a  question  for 
V*  the  jury  whether  the  bargain  between  Latnont  and  the 

defendants  did  not  extend  to  the  *'  Glasgow*'  as  mach  as 
to  the  "  New  York.**  I  think  there  was  evidence  to  that 
efiecty  which  ought  to  have  been  submitted  to  the  jury.  In 
my  opinion^  therefore,  on  both  points,  the  plaintiffs  are  en- 
titled to  have  the  rule  made  absolute. 

Martin,  B. — I  am  of  the  same  opinion.  The  facts  of 
the  case  are  these : — The  bankrupt,  Lamont,  who  formerly 
carried  on  business  as  a  ship-broker  at  Liverpool,  was  ex* 
amined  on  behalf  of  the  plaintiffs,  his  assignees,  and  his 
evidence  was,  that,  in  November,  1854,  he  came  to  London, 
and  had  an  interview  with  Duncan,  one  of  the  partners  in 
the  defendant's  house,  and  he  then  communicated  to  Dun- 
can that  he  knew  of  two  vessels,  the  *'  New  York"  and 
the  **  Glasgow,**  which  might  be  chartered  by  the  French 
Government  (for  whom  the  defendants  were  authorized  to 
act  by  Messrs.  Pastrie^  the  agents  of  that  Government),  and 
that  Duncan  agreed  that  he  should  share  the  commission 
with  the  defendants  in  respect  of  those  two  vessels.  That 
was  what  Lamont  proposed ;  and  he  persevered  in  stating 
that  he  was  to  have  one  half  of  the  commission.  There 
was,  therefore,  his  positive  evidence  to  that  efiect,  but  there 
was  also  a  variety  of  letters  and  communications  between 
him  and  the  defendants  and  the  Glasgow  and  New  York 
Steam-ship  Company,  which  were  to  a  great  degree  incon- 
sistent with  it ;  and  I  should  not  have  been  surprised,  if  the 
cause  had  gone  to  the  jury,  nor  shall  I  be  surprised  should 
the  case  be  again  tried,  if  the  jury  find  they  do  not  believe 
parts  of  Lamont's  evidence,  and  rather  give  credit  to  his 
writings.  However,  the  question  whether  the  evidence  of 
Lamont  was  true  or  false  is  for  the  jury,  not  for  the  Court. 


EASTER  TERM^    25    VICT. 

With  respect  to  the  **  New  York,"  his  claim  was  this : — 
That  he  was  a  party  to  the  employment  of  the  defendants 
in  the  sense  I  have  stated;  and  he  swore  to  an  express 
agreement  to  divide  the  commission  with  them.  I  entertain 
no  doubt  that  an  **  introducing  broker"  is  entitled  to  receive^ 
and  does  receive,  from  the  **  working  broker^'  a  portion  of 
his  commission.  That  is  a  common  practice  in  London 
and  other  places  where  ships  are  chartered.  As  regards  the 
''New  York,"  the  plaintiffs  admit  that  Lament  has  re- 
ceived all  he  is  entitled  to  in  respect  of  the  first  charter ;  and 
they  proposed  to  prove  a  custom  that,  on  a  charter  of  this 
kind  being  renewed,  the  **  introducing  broker"  was  entitled 
to  receive  a  portion  of  the  commission  payable  on  the  sub- 
sequent charter.  Whether  the  evidence  would  have  esta- 
blished the  custom,  or  whether  the  custom,  when  proved, 
would  have  entitled  the  plaintiffs  to  recover,  I  do  not  know ; 
but  it  seems  to  me  they  were  entitled  to  give  evidence 
what  the  custom  was,  and  that  it  was  not  competent  to  the 
Judge  to  reject  it. 

With  respect  to  the  ''  Glasgow,"  the  claim  depends  on 
a  different  principle.  The  first  communication  between 
Duncan  and  Lamont  took  place  on  the  7th  of  November, 
1854,  and  on  the  10th  a  written  agreement  was  entered 
inta  A  letter  was  written,  stating  the  precise  terms  of 
the  agreement  between  Lamont  and  the  defendants  with 
respect  to  the  "  New  York ;"  but  there  was  no  writing 
with  respect  to  the  ''  Glasgow."  Now  I  agree  that  if  two 
persons,  negotiating  a  contract,  consent  to  reduce  it  to 
writing,  that  writing  is  conclusively  the  contract.  But,  for 
the  purpose  of  bringing  that  rule  to  bear,  it  must  be  esta- 
blished that  the  parties  meant  to  reduce  the  entire  contract 
into  writing ;  and  if  it  be  established  that  only  a  portion  of 
it  is  reduced  to  writing,  there  is  nothing  in  law  to  prevent 
evidence  being  given  to  shew  what  the  real  bargain  was. 

K  2 
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1862.  I  ^™  clearly  of  opinion  that  the  letter  of  the  lOtb  of  Novem- 
ber, 1854,  does  not  refer  to  the  ''  Glasgow"  (assuming  the 
parol  evidence  given  by  Lamont  to  be  true),  and  that  it 
was  intended  to  refer  to  the  **New  York"  only;  conse- 
quently, putting  aside  the  custom  altogether,  the  plaintifis 
have  a  right  to  have  it  submitted  to  the  jury  whether  they 
are  entitled  to  recover  in  respect  of  the  first  charter  of  the 
**  Gla^ow."  That  having  been  withdrawn  from  them,  in 
my  opinion  there  ought  to  be  a  new  trial.  I  am  of  this 
opinion  simply  upon  the  facts  of  the  case.  There  are 
letters  in  which  a  vast  deal  is  inconsistent  with  Lamont*s 
statement.  The  jury  are  the  proper  tribunal  to  try  that ; 
and  in  my  opinion  it  was  not  competent  for  the  Judge  to 
withdraw  it  from  them. 

Pollock,  C.  B. — I  agree  with  my  brother  BramweU  that 
a  custom  such  as  this,  which  controls  the  written  contract 
of  the  parties,  and  makes  them  agree  to  something  which 
they  have  not  expressed,  ought  to  be  carefully  watched, 
and  restrained  within  reasonable  limits.  And  I  own  I 
think  that,  where  one  broker  introduces  a  vessel  to  another, 
a  custom  to  share  the  commission  so  long  as  the  vessel  shall 
be  chartered  by  the  same  party,  or  indeed  by  any  other 
party  through  the  same  broker,  is  of  extremely  doubtful 
legality:  But  I  am  not  influenced  in  my  decision  by  that 
consideration.  A  custom  may,  by  evidence,  be  attached 
to  any  ordinary  course  of  business,  so  as  to  introduce  a 
term  not  inconsistent  with  that  course  of  business;  and 
undoubtedly,  where  one  broker  introduces  a  vessel  to 
another,  a  custom  may  be  shewn  that  the  broker  so  intro- 
ducing it,  is  entitled  to  a  share  of  the  commission,  on  that 
particular  charter;  but  I  think  such  a  custom  cannot  be 
extended  to  a  special  agreement  between  the  parties,  entirely 
independent  oi  the  usual  course  of  business.     If  the  rela- 
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tion  of  the  parties  is  settled  by  an  agreement  not  correspond-  ^862 
ing  with  the  usual  course  of  business,  I  think  the  custom 
ought  not  to  be  received  in  evidence.  The  case^  as  before 
me,  certainly  presented  that  aspect.  The  agreement  with 
respect  to  the  commission  was  entirely  out  of  the  ordinary 
course  of  business ;  the  parties  professing  to  act,  not  accord- 
ing to  the  ordinary  course  of  business,  but  by  their  special 
agreement.  For  that  reason  I  rejected  the  evidence  that 
was  offered,  not  as  evidence  of  a  custom  controlling  every 
agreement,  but  as  evidence  of  what  the  custom  was  in  the 
ordinary  course  of  business.  It  is  clear  that  this  agreement 
was  not  in  the  ordinary  course  of  business,  and  therefore 
the  custom  does  not  apply. 

Of  course  I  express  this  opinion  with  some  doubt,  after 
hearing  that  my  brothers  Martin  and  Bramtoell  are  of  a 
different  opinion,  but  I  still  think  that  what  I  did  at  Nisi 
Prius  was  correct. 

Wiu)B,  B. — As  I  did  not  hear  the  whole  of  the  ailment 
on  both  sides,  I  take  no  part  in  the  judgment ;  but,  so  far 
as  I  heard  the  argument  upon  the  question  of  the  admis* 
aibility  of  evidence  of  the  custom,  I  think  that  the  Lord 
Chief  Baron  was  right  in  rejecting  it,  and  I  agree  in  the 
reasons  he  has  given. 

Rule  absolute. 
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May  13.  LaCHARME  v.  ThE  QuARTZ   RoCK   MaRIPOSA  GoLD 

Jumii,  Mining  Company. 

^^°^J^^?°jj^^  1  HIS  was  an  action  against  a  joint  stock  Company,  in- 

stock  Com-  corporated  under  the  7  &  8  Vict,  c  110,  to  recover  twenty- 

Court  or  a  one  months'  rent  of  a  mine  in  California,  held  by  them 

Judge  has  i       r»    t   i 

power,  under  under  a  lease  from  the  plaintiff,  dated  the  20th  of  July, 

the  14  &  15  ,^^, 

Vict.  c.  99,  1855. 

iV&Tsvict  ^^  ^^  3rd  February,   1862,  an  order  was  made  by 

too^er'a^'  ^^amwett,  B.,  at  Chambers,  "That   the  pkintiff  or  his 

director  of  the  atlomev  be  at  liberty  to  inspect,  at  the  oflSce  of  the  de- 

Company  to  •'                             j                r       ' 

allow  inspec-  fendants'  attorney,  the  minute  book  of  the  directors  of  the 

tion  of  their  '' 

documents  in  defendants'  Company,  and  also  the  shareholders  minute 

his  possession.  ,,,,             •*•!                 y           n            t                i. 

An  affidavit  book,  and  take  copies  of  such  parts  thereof  as  relate  to  the 

in  answer  to'  plaintiff's  case ;  and  also  of  the  lease  from  the  plaintiff  to 

for^^ThX""*  the  defendants,  dated  the  20th  July,  1855,"  &c.   Inspection 

arorder'"''^  having  been  applied  for  and  refused,  on  the  27th  March 

stated  that  he  another  order  was  made  by  BramwelL  B.,  "  That  Mr.  John 

had  not  on  j                       ^       ' 

the  day  the  Carter,  one  of  the  directors  of  the  defendants'  Company, 

order  was 

made,  or  at  forthwith  give  the  plaintiff's  attorney  or  agent  inspection, 

any  time  since,  i          *.     i            i   -n  i                      /*          ^    i 

the  documents  pursuant  to  the  order  of  the  3rd  February,  1862,  of  the 

sion,  custody'  documents  mentioned  in  such  order."    The  affidavit  in 

tharev«stSc6  support  of  the  latter  order  stated,  "That  the  defendants. 

madeH^had^  Company  had  ceased  to  carry  on  business  for  some  time ; 

been  out  of  and  deponent  believed  there  were  not  any  funds  or  pro- 
ms power  *                                                                    .^                      IT 

to  comply  perty  belonging  to  defendants  against  which  a  sequestration 

with  it :—  ^                                                               .                   .                 M 

Held,  t;hat  the  could  be  issucd  for  the  purpose  of  enforcing  the  said  order. 

insufficient;  Carter  made  no  affidavit 

and  the  Court 

ordered  the  director  to  be  examined  TiT&  voce  before  a  Master,  under  the  provifiions  of  the 

46th  section  of  the  Common  Law  Procedure  Act,  1854. 
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/.  BrcwHy  in  the  present  Term,  obtained  a  rule  calling  on        18G2. 
the  plaintiff  to  shew  cause  why  the  order  of  the  27th  of 
March  should  not  be  rescinded ;  against  which 
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Quartz  Rock 
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Field  and  Murray  now  shewed  cause. — The  14  &  15  Vict, 
c.  99,  8.  6,  empowers  the  superior  Courts  of  common  law, 
and  each  of  the  Judges  thereof,  to  <*  compel  the  opposite 
party  to  allow  the  party  making  the  application  to  inspect 
all  documents  in  the  custody  or  under  the  control  of  such 
opposite  party,  &c.,  and  if  necessary  to  take  examined 
copies  of  the  same,  &c.,  in  all  cases  in  which,  previous  to 
the  passing  of  this  Act,  a  discovery  might  have  been 
obtained  by  filing  a  bill,  or  by  any  other  proceeding  in 
a  Court  of  equity  at  the  instance  of  the  party  so  making 
application."  Therefore,  if  in  this  case  a  discovery  could 
have  been  obtained  by  filing  a  bill  against  Carter  in  a 
Court  of  equity,  the  plaintiff  is  entitled  to  the  inspection 
which  has  been  ordered.  The  practice  of  Courts  of  equity 
in  this  respect  dates  as  far  back  as  the  year  1682.  Anony- 
mous {a)i  **A  bill  against  a  Corporation  to  discover  wri- 
tings. The  defendants  answer  under  the  common  seal ; 
and  so,  being  not  sworn,  will  answer  nothing  in  their  own 
prejudice.  Ordered  that  the  clerk  of  the  Company,  and 
such  principal  members  as  the  plaintiff  shall  think  fit, 
answer  on  oath,  and  that  a  Master  settle  the  oath."  So,  in 
a  bill  against  the  East  India  Company,  one  of  the  officers 
of  the  Company  was  made  a  defendant,  in  order  to  discover 
some  entries  and  orders  in  the  books  of  the  Company: 
Wych  V.  Meal  (J).  Lord  Talbot^  C,  there  said :— •*'  It  has 
been  an  usual  thing  for  a  plaintiff,  in  order  to  have  a  dis- 
covery, to  make  the  secretary,  book-keeper,  or  other  officers 
of  a  Company  defendants."     Those  authorities  were  re- 

(a)  1  Vern.  117.  (h)  a  P.  Wms.  310. 
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1862.        cognised  and  adopted  by  Lord  Eldan  in  Dummer  v.  The 
^■'""^•'"^       Corporation  of  Chippenham  {a\  where  a  demurrer  to  a  bill 
©.  of  discovery  filed  against  some  individual  member  of  a 

MiNiKo  Co.  Corporation  was  overruled.  Unless  the  Court  will  enforce 
an  order  of  this  kind,  there  is  no  means  of  obtaining  an 
inspection  of  documents  where  the  defendants  are  a  Cor- 
poration. In  this  case  the  Company  has  no  funds  which 
can  be  sequestered.  [Bramwett^  B. — If  a  Corporation 
refuses  to  obey  an  order  of  the  Court,  may  not  the  indi- 
vidual members  be  attached?]  There  are  cases  of  indict- 
ments against  corporations  and  of  mandamus  directed  to 
them,  but  there  is  authority  that  the  members  tiiay  be 
attached.  The  subject  was  discussed  in  Mackenzie  v.  The 
Sligo  and  Shannon  Railway  Company  (&),  where  it  was  held 
than  an  attachment  would  not  lie  against  an  incorporated 
railway  Company  for  the  nonperformance  of  an  award. 

Lush  (J.  Brown  with  him),  in  support  of  the  rule. — The 
learned  Judge  had  no  power  to  make  the  order  on  Carter. 
Whatever  may  be  the  practice  of  Courts  of  equity,  the 
14  &  15  Vict  c.  99,  s.  6,  has  defined  the  parties  who  may 
be  compelled  to  allow  an  inspection  of  documents.  Before 
that  statute  Courts  of  common  law  had  only  a  limited  power 
to  order  inspection.  The  6th  section  enables  them,  on  ap- 
plication by  '^  either  of  the  litigants,  to  compel  the  opposite 
party  to  allow  the  party  making  the  application  to  inspect 
all  documents  in  the  custody  or  under  the  control  of  such 
opposite  party,  &c.,  in  all  cases  in  which,  previous  to  the 
passing  of  that  Act,  a  discovery  might  have  been  obtained." 
In  the  case  of  a  corporation,  the  individual  members  are 
not  the  litigant  parties,  but  the  corporate  body.  The  docu- 
ments of  which  inspection  is  to  be  given  are  those  in  respect 

(a)  14  Ves.  245.  (b)  9  C.  B.  250. 
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of  which  a  discovery  might,  before  the  14  &  15  Vict.  c.  99,        1862. 
have  been  obtained;  but  by  the  50th  section  of  the  17  &  18     J^^>^^-^ 
Vict.  c.  125y  if  the  party  against  whom  the  application  for  a  v. 

discovery  is  made  is  a  body  corporate,  the  Court  or  a  Judge  Hinimo  Co. 
may  order  ''that  some  officer  to  be  named  of  such  body. cor- 
porate shall  answer  on  affidavit,"  stating  what  documents 
they  have  in  their  possession  or  power.  Therefore  the  Court 
is  not  at  liberty  to  adopt  the  practice  of  Courts  of  equity, 
bat  must  proceed  in  the  manner  prescribed  by  that  enact- 
ment. l^Miartinf  B. — If  it  appears  that  a  director  has  the 
documents  in  his  possession,  the  more  convenient  course 
is  to  make  an  order  on  him.]  It  is  not  a  question  of 
convenience,  but  whether  the  statute  has  authorized  it. 
[Pollockj  C.  B. — It  is  the  province  of  the  Court  so  to  con- 
strue a  remedial  statute  as  to  carry  out  the  intention  of  the 
legislature.  If  it  appears  that  a  member  of  the  (Corporation 
has  possession  of  a  document  of  which  inspection  is  required, 
we  have  as  much  power  to  order  him,  as  a  party  connected 
with  the  Corporation,  to  allow  an  inspection  as  we  have  to 
order  the  attorney,  secretary,  or  other  officer.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
ought  to  be  discharged.  I  think  that  the  order  of  my  brother 
Bramwell  was  quite  correct  The  power  to  make  such  an 
order  upon  a  director  of  a  corporate  body  is  not  only  within 
the  intention  of  the  legislature  but  absolutely  necessary,  if 
the  jurisdiction  is  to  be  exercised.  A  director,  as  a  member 
of  the  Company,  is  substantially  a  party  to  the  suit.  The 
words  of  the  50th  section  of  the  Common  Law  Procedure 
Act,  1854,  are: — "Or  if  such  party  is  a  body  corporate, 
that  some  officer  to  be  named  of  such  body  corporate,  shall 
answer  on  affidavit"  The  words  "  to  be  named"  should  be 
read  as  if  in  a  parenthesis.   Then  the  question  is,  by  whom 
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1862.        IS  the  officer  to  be  named  ?.  Clearly  by  the  Court  or  Judge, 
^^"^^    '      not  by  the  body  corporate. 

Lacharme  •'  ^         r 

QuAKTz  Rock       -.,  t»       rwi  - 

Mining  Co.  Martin,  B. — The  question  depends  on  the  construction 
of  two  acts  of  parliament,  the  14  &  15  Vict.  c.  99,  s.  6,  and 
the  17  &  18  Vict  c.  125,  s.  50;  and  in  construing  them  we 
ought,  as  far  as  we  can,  to  give  effect  to  the  intention  of  the 
legislature.  The  real  object  of  the  I^islature  was  to  save 
litigant  parties  the  expense  of  a  bill  of  discovery  in  a  Court 
of  equity,  and  therefore  we  ought  in  a  case  of  this  kind  to 
do  what  a  Court  of  equity  would  do.  Now  the  14  &  15 
Vict.  c.  99,  s.  6,  enacts  that  the  Court  or  a  Judge  may,  ''on 
application  made  for  such  purpose  by  either  of  the  litigants, 
compel  the  opposite  party  to  allow  the  party  making  the 
application  to  inspect  all  documents  in  the  custody  or  under 
the  control  of  such  opposite  party  relating  to  such  action  or 
other  legal  proceeding.^'  Then  who  are  substantially  the  liti- 
gants in  an  action  against  this  corporation  ?  The  directors ; 
for  they  are  the  acting  parties.  The  section  goes  on  to  say, 
*'  in  all  cases  in  which,  previous  to  the  passing  of  this  Act, 
a  discovery  might  have  been  obtained  by  filing  a  bill  or  by 
any  other  proceeding  in  a  Court  of  equity  at  the  instance  of 
the  party  so  making  application  as  aforesaid  to  the  said 
Court  or  Judge."  1  think  it  would  be  giving  an  extremely 
narrow  construction  to  the  Act  not  to  allow  a  Court  of 
common  law  the  same  power  in  this  respect  as  a  Court  of 
equity.  The  50th  section  of  the  Common  Law  Procedure 
Act,  1854,  goes  further  than  the  other  statute.  It  enables 
the  Court  or  Judge  *'  to  order  that  the  party  against  whom 
such  application  is  made,  or  if  such  party  is  a  body  corporate, 
that  some  officer  to  be  named  of  such  body  corporate,  shall 
answer  on  affidavit  stating  what  documents  he  or  they  has 
or  have  in  his  or  their  possession  or  power  relating  to  the 
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matters  in  dispute/'  It  seems  to  me,  that  was  intended  to 
aid  and  carry  out  the  former  practice ;  and,  in  actions  against 
a  corporation,  to  confer  on  us  the  power  of  naming  the  ^' 

oflBcer  most  competent  to  give  the  information.  It  is  no  Mikimq  Co. 
straining  of  the  Act  to  hold  that  if  a  Company  permits  one 
of  its  directors  to  have  the  custody  of  its  documents,  such 
director  is  an  *' officer**  for  the  purposes  of  discovery.  In 
my  opinion  we  only  effectuate  the  intention  of  the  legisla- 
ture by  granting  the  plaintiff  that  which  he  is  clearly 
entitled  to. 

Channell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  dischai^ed.  The  question  is  whether  the  order 
of  ray  brother  Bramtoell  is  void  for  want  of  jurisdiction. 
That  depends  upon  the  construction  of  the  6th  section  of 
the  14  &  15  Vict.  c.  99«  and  the  dOth  section  of  the  Com- 
mon Law  Procedure  Act,  1854.  I  think  that  those  two 
sections  should  be  read  together.  The  50th  section  of  the 
latter  Act  provides  for  the  case  where  the  party  against 
I'rhom  the  application  is  made  is  a  body  corporate,  which 
tvas  omitted  in  the  6th  section  of  the  former  Act.  Then, 
reading  the  two  sections  together,  Mr.  LiLsh  admitted  that 
an  order  might  have  been  made  against  an  officer  of  the 
corporation  if  such  officer  was  named  by  the  corporation. 
But  the  language  of  the  50th  section  is,  '*  or  if  such  party 
is  a  body  corporate,  that  some  officer  to  be  named  of  such 
body  corporate  shall  answer."  It  seems  to  me  that  a  director 
of  a  Company  having  the  possession  of  documents  in  respect 
of  which  a  discovery  is  sought,  is  an  '* officer**  within  the 
meaning  of  that  enactment. 

Bramwell,  B. — I  am  glad  that  the  Court  is  of  opinion 
that  my  order  was  right,  because  it  would  be  unreasonable 
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1862.  ^h^^  ^^  order  should  be  made  against  a  corporation  which 

^^'^"^''"^  could  not  be  enforced.     I  think  that  this  is  a  convenient 
Lachabme 

V.  mode  of  proceeding,  and  in  accordance  with  the  intention 

Quartz  Rock  ,     •  i 

AtmiMo  Co.  of  the  legislature. 

Rule  discharged. 


On  the  31st  of  May  the  orders  of  Bramwell,  B.^were 
made  rules  of  Court,  and  were  afterwards  personally  served 
on  Carter  and  an  inspection  of  the  documents  demanded. 
On  the  12th  of  June  the  plaintifTs  attorney  made  an 
appointment  for  such  inspection  at  the  office  of  the  defend- 
ants' attorney.  The  plaintiff's  attorney  attended  pursuant 
to  the  appointment,  but  was  informed  by  the  defendants* 
attorney  that  he  had  no  documents  for  inspection. 

Murray f  in  Trinity  Term,  obtained  a  rule  calling  on  John 
Carter  to  shew  cause  why  an  attachment  should  not  issue 
against  him  for  his  contempt  in  not  giving  inspection  of  the 
documents,  pursuant  to  the  said  rules  of  the  3rd  and  27th 
February;  against  which 

Ltuh  shewed  cause  (June  17)  upon  the  following  affidavit 
made  by  John  Carter. — "That  I  had  not  on  the  3rd  day  of 
February  last,  nor  have  I  at  any  time  since  had  in  my 
possession,  custody  or  power  any  of  the  documents  men- 
tioned in  the  order  of  Bramwell,  B.,  of  that  date ;  and  that 
it  is,  and  ever  since  the  said  3rd  day  of  February  has  been, 
out  of  my  power  to  comply  with  suph  order,  or  the  two 
several  rules  made  in  the  cause  of  the  31st  day  of  May  last, 
by  giving  inspection  of  the  documents,  or  any  of  them.** — 
It  was  submitted  that  this  affidavit  was  an  answer  to  the 
application. 

Field  and  Murray,  in  support  of  the  rule. — The  affidavit 


Laohabme 
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is  insuflScient     It  merely  states  that  Carter  had  not  the        1862. 

documents  in  his  possession,  custody  or  power  on  the  day 

when  the  first  order  was  made  or  at  any  time  since ;  but  it  v, 

Qu4ETz  Rook 
gives  no  information  as  to  where  the  documents  are.   It  can    Hinixq  Co. 

scarcely  be  credited  that  a  director  of  the  Company  should 

not  know  what  has  become  of  the  documents  belonging  to 

the  Company.     [Martin,  B. — The  afiidavit  is  certainly  most 

unsatisfactory.     The  proper  course  would  have  been  for 

Mr.  Carter  .to  have  stated  all  he  knew  as  to  the  custody 

of  the  documents.     Bramwell,  6. — I  think  the  affidavit  is 

insufficient,  because  Mr.  Carter  swears  that  it  is  out  of  his 

power  to  comply  with  the  order  without  stating  the  facts 

upon  which  that  conclusion  is  founded.     It  may  be  that  he 

is  swearing  to  the  truth  of  his  attorney's  notion  of  the  law.] 

The  Court  has  the  option  either  to  issue  the  attachment  or 

to  direct  a  viva  voce  examination  of  Carter,  under  the  46th 

section  of  the  Common  Law  Procedure  Act,  1854.     By 

adopting  the  latter  course,  all  the  information  which  the 

plaintiff  requires  might  be  elicited. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  affidavit 
is  insufficient  It  gives  no  information  whatever  as  to  the 
custody  of  the  documents.  The  best  course  will  be  to  order 
Mr.  Carter  to  be  examined  viva  voce  before  the  Master, 
and  the  rule  must  be  enlarged  for  that  purpose. 

Martin,  B.,  and  Bramwbll,  B.,  concurred. 

« 

Rule  accordingly. 
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1862. 


Apnl  17, 


Gibson  and  Another  v.  Crick  and  Another. 


The  defendant,  DECLARATION  for  wrk  done  by  the  plaintiffs  for 

a  shipowner,  ^"^                                                                            •'            ^ 

being  desirous  the  defendants,  &c. 

of  chartering 

a  vessel,  the  Plea : — Never  indebted. 

ship-broker,  At  the  trial,  before  Martin,  B.  at  the  London  Sittings 

Mm  to  a,  after  last  Hilary  Term,  it  appeared  that  the  action  was 

brokerwho  brought  to  recover  the  sum  of  SOL  ISs.  4rf.,  claimed  by  the 

Sed^fendant  pl^^i^tiffs  for  commission  in  respect  of  procuring  for  the 

to L, who  defendants  a  charter  of  their  ship,   the   '* Indus,**  under 

mentioned  to  * 

B.  that  the  the   following  circumstances: — The  plaintiffs  were  ship- 
charter  was 

wanted,  and  brokers,  and  the  defendants  were  the  owners  of  five  ships, 

negotfations  Called  the  " Indus,"  '*Hubertus,"  "Oscar,"  "Llangollen" 

the  defendant,  ^^^  "  Plantagenet"     In  February,  1861,  the  defendants 

^e^v^r^  applied  to  the  plaintiffs  to  raise  money  for  them  on  a  mort- 

^^ed^o*^^.  g«ge  of  the  "  Indus,"  stating  that  they  were  in  want  of 

3l^^°^'  th  t  charters  for  the  ships.     The  plaintiffs  said  that  they  could 

an  "introdu  procure  charters  for  three  of  the  ships,  with  cargoes  of 

cing  broker"  *                                                                                                                       . 

was  entitled  coals,  from  Wales  to  France.     They  attempted  to  obtain 

by  custom  i»ii«<i               i             i»             .1                                        ri 

to  a  share  of  for  the  defendants  a  loan  of  1100/.,  but  were  unsuccessfuL 

sion.    The"  One  of  the  plaintiffs  introduced  the  defendant  Crick  to 

counsel  pro-  Mcssrs.   Spicer  and  Fysh,  brokers,  in  London  who  acted 

awhness^*^  on  behalf  of  a  coal  company  in  Wales.    Messrs.  Spicer  and 

the  following  pygh  introduced  the  defendant  Crick  to  a  Captain  Lay, 

question : —  •'                                                                                                    ir                 v 

"What  is  the  with  whom  negotiations  were  opened  for  chartering  the 

custom  with 

regard  to  "  Hubertus,"  "  Oscar "  and  "Llangollen."     These  negoti- 

broker's  ations  howevcr  failed.     Messrs.  Spicer  and  Fysh  then  men- 

when  a  broker  tioued  to  one  Bowan,  a  member  of  another  firm  of  ship- 
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brokers  in  London,  that  charters  were  wanted  for  these 
ships,  and  on  the  12th  of  October  Bowan  chartered  the 
"Oscar"  and  ** Hurbertns "  on  the  part  of  the  Dynover 
Coal  Company.  The  plaintiffs  were  paid  commission  on 
the  charters  of  these  ships.  Lay  subsequently  mentioned 
to  one  De  Mattos  that  a  charter  was  wanted  for  the  '^  Indns/' 
whereupon  De  Mattos  applied  to  Bowan,  who  negotiated 
with  the  defendant  Crick,  and  on  the  30th  of  October  the 
"Indus"  was  chartered  by  De  Mattos  for  a  period  of  twelve 
months,  to  carry  coals  between  Newport  and  Bordeaux. 
The  plaintiff  Gibson,  who  was  a  witness,  stated  that  he  had 
heard  that  the  *'  Indus  "  was  chartered  by  De  Mattos,  and 
that  the  firm  of  which  Bowan  was  a  member  and  Messrs. 
Spicer  and  Fysh  intended  to  share  the  commission ;  and 
that  he  had  told  the  defendant  Crick  that  he  should  expect 
a  share  of  the  commission,  but  Crick  refused  to  recognise 
him  in  the  transaction. 

The  plaintiffs'  counsel  proposed  to  ask  a  ship-broker  the 
following  question : — "  What  is  the  custom  with  regard  to 
payment  of  broker's  commission  when  a  broker  introduces 
another  broker  to  a  shipowner  who  subsequently  negotiates 
with  the  broker  introduced?  "  This  question  was  objected 
to,  and  the  learned  Judge  refused  to  allow  it  to  be  put  at 
that  stage  of  the  cause,  being  of  opinion  that  there  was  no 
evidence  that  the  charter  of  the  "  Indus "  by  De  Mattos 
had  been  procured  through  the  introduction  of  the  plain- 
tiffs. No  further  evidence  having  been  offered,  the  learned 
Judge  directed  a  verdict  for  the  defendants. 

Kenealy  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection  and  rejection  of  evidence. — First, 
there  was  evidence  in  support  of  the  plaintiffs'  claim  which 
ought  to  have  been  submitted  to  the  jury.  The  plaintiffs 
have  been  paid  their  commission  on  the  charters  of  the 
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*'  Hubertus  "  and  "  Oscar,'*  and  they  are  equally  entitled  to 
it  on  the  charter  of  the  "  Indus,"  for  all  the  charters  were 
procured  through  the  introduction  of  the  plaintiffs.  The 
repudiation  by  the  defendants  of  the  plaintiffs'  claim  to 
commission  in  respect  of  the  '*  Indus  "  cannot  deprive  them 
of  their  rights.  It  was  a  question  for  the  jury  whether  the 
defendants  did  not  introduce  the  two  principals,  and  if  so, 
according  to  the  custom  of  brokers,  the  plaintiffs  are 
entitled  to  a  share  of  the  commission.  [fVilde^  B. — The 
plaintiffs  never  brought  the  two  principals  together,  they 
had  no  communication  with  De  Mattos.]  The  plaintiffs 
introduced  the  broker  who  introduced  De  Mattos.  The 
broker  entitled  to  commission  is  that  one  through  whose 
introduction  the  vessel  is  ultimately  chartered,  not  the 
broker  by  whom  the  charter-party  is  prepared :  Burnett  v. 
Bouch  (a).  In  Cunard  v.  Van  Oppen  (i),  frfe, J. said : — "  The 
law  is  clear  that  the  broker  who  first  introduces  the  pur- 
chaser, although  the  negotiation  is  completed  between  the 
principals,  is  entitled  to  commission." — Secondly,  evidence 
of  the  custom  was  improperly  rejected.  [Pollochf  C.  B. — 
In  my  opinion,  such  a  custom  as  the  plaintiffs  rely  on,  if  it 
does  exist,  is  bad  in  law.  The  share  which  the  plaintifls 
had  in  the  transaction  is  far  too  remote.]  Whether  the 
custom  is  good  or  bad,  the  evidence  ought  to  have  been 
received,  and  it  should  have  been  left  to  the  jury  to  say 
whether  in  point  of  fact  such  a  custom  existed. 

Pollock,  C.  B.— We  are  all  of  opinion  that  there  ought 
to  be  no  rule.  This  is  an  attempt  to  go  one  step*  beyond 
any  extravagant  claim  ever  made  by  a  broker.  A  custom 
for  one  broker  to  be  paid  for  another  broker's  work  may  be 
good  where  there  is  a  direct  communication  between  the 
introducing  broker  and  the  principals,  but  if  a  shipowner 
(a)  9  C.  &  P.  620.  (b)  1  F.  &  F.  716. 
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in  want  of  a  charter  applies  to  a  broker  who  gives  the  name 
of  another  broker,  and  he  mentions  a  third  broker  whom 
the  principal  employs,  it  is  simply  preposterous  that  the 
broker  originally  applied  to  should  have  any  claim  on  the 
principal  A  custom  is  alleged  in  support  of  it,  but  no 
usage  can  make  such  a  custom  good.  The  facts  shew  that 
the  plaintifls*  claim  cannot  be  supported,  even  if  the  question 
rejected  had  been  allowed  to  be  put  and  the  answer  given 
which  it  was  intended  to  elicit  But  I  think  the  question 
was  properly  rejected.  When  it  was  tendered,  the  facts 
did  not  warrant  its  being  put.  No  connection  between  the 
introducing  broker  and  the  charterer  was  shewn.  Even 
if  such  a  custom  could  have  been  proved,  I  should  have 
been  inclined  to  hold  it  bad.  The  case  of  Cunard  v.  Van 
Oppen  (a)  is  no  authority  for  the  proposition  contended  for. 
It  appears  by  the  report  that  the  evidence  varied  as  to  the 
costom.  If  that  were  so,  there  was  no  such  custom  as  that 
attempted  to  be  proved. 

Bramwell,  B. — I  am  of  the  same  opinion.  There  was 
no  evidence  for  the  jury  in  support  of  the  plaintiffs'  case, 
if  the  question  objected  to  was  properly  rejected.  The 
plaintifis'  case  was  that  they  had  done  the  work  and  ought 
to  be  paid  for  it ;  but  it  is  clear  to  my  mind  that  they  had 
not,  for  they  were  not  the  persons  who  negociated  the 
charter. 

Then  was  the  proposed  evidence  properly  rejected?    I 

think  it  was,  on  two  grounds ;  first,  because  the  custom,  if 

proved,  would  be  unreasonable ;  and  secondly,  because  it 

would  not  apply  to  this  case.     The  plaintiffs  having  been 

employed  as  brokers  to  obtain  charters  for  the  defendants* 

ships,  went  to  other  brokers  who  attempted  to  negociate 

with  one  Lay  for  the  charter  of  three  of  the  ships.     These 

(fl)  1  F.  &  F.  716. 

VOL.  I.— H.  &  C.  L  EXCH. 
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1862.  negociations  failed,  but,  by  means  of  them.  Lay  knew  that 
the  defendants  had  ships  which  they  wished  to  charter,  and 
went  to  De  Mattos  and  got  him  to  charter  the  ship  called 
the  ^*  Indus."  In  short  the  plaintiffs  spoke  to  their  broker, 
who  spoke  to  Lay,  who  spoke  to  De  Mattos,  who  chartered 
the  ship.  Now  the  question  proposed  was,  **  What  is  the 
custom  with  regard  to  payment  of  brokers'  commission, 
when  a  broker  introduces  another  broker  to  a  shipowner, 
who  subsequently  negotiates  with  the  broker  introduced  ?** 
But  the  plaintifis  did  not  introduce  Lay,  who  procured  the 
charterer,  De  Mattos,  for  the  defendants.  Therefore  the 
question  falls  short  of  what  it  was  necessary  to  prove  in 
order  to  show  a  custom  to  support  the  plaintifis'  case. 
Under  these  circumstances,  it  seems  to  me  monstrous  that 
the  defendants  should  be  liable  to  the  plaintifis.  Where  is 
it  to  stop  ?  It  is  a  hardship  on  parties  affected  by  a  custom, 
that  it  should  be  proved  by  persons  interested  in  establishing 
it,  and  some  restraint  ought  to  be  placed  upon  them.  It  is 
unreasonable  that  the  defendants,  who  are  liable  to  the 
broker  who  effected  the  charter,  should  also  be  liable  to  the 
plaintifis.  There  is  some  reason  for  saying  that  if  the  two 
principals  think  fit  to  disregard  the  middle  man,  the  intro- 
ducing broker  is  entitled  to  be  paid.  But  that  does  not 
apply  to  this  case.  I  think  that  if  such  a  custom  as  that 
attempted  to  be  proved  could  have  been  established,  it  would 
have  been  bad  ;  and  therefore  on  both  grounds  there  ought 
to  be  no  rule. 

Wilde,  B. — I  am  of  the  same  opinion.  The  facts  are 
somewhat  complicated,  and  I  at  first  was  under  the  impres- 
sion that  Lay,  who  ultimately  procured  the  charter  of  the 
**  Indus,**  was  interested  in  it,  so  that  he  was  in  effect  a  char- 
terer. If  so,  though  the  plaintifis  did  not  negotiate  the 
charter,  if  they  first  introduced  the  principals,  they  would 
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be  entitled  to  commission.  It  is  immaterial  whether  the 
introducing  broker  conducts  the  negotiation,  or  the  princi- 
pals employ  another  broker;  the  broker  who  has  first  brought 
them  together  is  entitled  to  some  commission.  If  Lay  had 
been  a  charterer  of  the  vessel,  the  plaintiffs  would  have  es- 
tablished their  case ;  but  he  was  not.  The  plaintifis  entered 
into  a  negotiation  with  him,  which  failed.  Lay  having 
thereby  become  acquainted  with  the  fact  that  the  defend- 
ants wanted  a  charter  for  the  "  Indus,''  obtained  one  from 
De  Mattos.  I  think  that  the  share  the  plaintifis  had  in  the 
transaction  is  too  remote.  One  broker  might  speak  to 
another,  he  to  a  third,  he  to  a  fourth,  and  so  on  through 
a  dozen  people, — is  the  first  person  who  set  in  motion  the 
news  that  a  charterer  was  wanted  entitled  to  commission 
from  the  shipowner  ?    I  think  not. 

With  respect  to  the  custom,  I  think,  as  a  matter  of  law, 
the  plaintifis  were  not  entitled  to  put  the  question.  If  it  is 
necessary  to  prove  a  custom,  the  party  seeking  to  establish 
it  must  begin  by  shewing  the  existence  of  the  custom,  not 
by  asking  what  the  custom  is« 

Mabtin,  B. — I  also  think  that  the  rule  ought  to  be  dis- 
charged, and  I  am  of  that  opinion  for  the  reasons  already 
given,  viz.,  that  the  plaintiffs'  connexion  with  these  transac- 
tions was  too  remote  to  entitle  them  to  commission  from  the 
defendants.  The  facts  of  the  case  have  been  stated  by  my 
brothers  Bramwell  and  Wtlde  too  favourably  for  the  plain- 
tifik  The  defendants  applied  to  the  plaintiffs  to  obtain  a 
loan  on  mortgage  of  the  '^  Indus,"  when  the  plaintifis  con- 
sented to  raise  for  them  1 100/.  Negotiations  for  that  purpose 
were  entered  into  between  the  plaintiffs,  the  defendants,  and 
Lay,  which  ultimately  failed,  but  in  consequence  of  them 
Lay  became  acquainted  with  the  fact  that  a  charter  was 
wanted  for  the  **  Indus.''  Lay  then  communicated,  through 
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1862. 


Gibson 

9, 

Crick. 


Bowan,  with  De  Mattos,  and  proposed  to  him  to  charter 
the  "  Indus.*'  De  Mattos  agreed,  and  communicated  with 
the  defendants  through  Bowan.  Lay  was  introduced  by 
the  plaintiiis  to  the  defendants  at  the  oflSce  of  Spicer  and 
Fysch.  This  is  all  the  plaintifiB  had  to  do  with  the  matter, 
so  far  as  the  "  Indus''  is  concerned.  I  think  that  the  con- 
nection of  the  plaintiffs  with  the  chartering  of  the  **  Indus*' 
by  De  Mattos,  was  too  remote  to  entitle  them  to  claim  com- 
mission. In  such  a  state  of  things,  no  such  custom  could 
have  been  proved  as  that  relied  on  by  Mr.  Kenealy.  In 
my  opinion,  the  cases  as  to  claims  of  this  kind  have  gone  far 
enough,  and  ought  not  to  be  extended. 

Rule  refused  (a). 

(a)  See  Allan  v.  Sundiusy  ante^  p.  123. 


Mat  ALL   v.    IIlGBEY. 

X  HE  first  count  of  the  declaration  stated  that  the  defend- 
ant wrongfully  and  unlawfully  took  and  kept  possession  of 
the  plaintiff's  goods,  that  is  to  say,  photographic  portraits, 
and  while  the  said  goods  continued  to  be  the  property  of 
the  plaintiff,  and  were  not  the  property  of  the  defendant, 
and  were  wrongfully  and  improperly  in  his  possession,  and 
while  the  plaintiff  was  of  right  entitled  to  prevent^  by  writ 
of  injunction  thereinafter  claimed,  the  defendant  from  using 
the  same  by  making  therefrom,  and  photographically  print- 
fromnr°\hrM  ^"8  '^^^  negatives  obtained  therefrom,  reduced  or  other 
he  obtained       copies  of  such   portraits,  and  from  selline  such  copies, 

reduced  copies         r  r  o  «r 

which  he 

Sublished  and  sold.  The  plaintiff  brought  an  action  against  him  and  recovered  nominal 
amages  on  a  count  for  the  infringement  of  the  plaintiff's  right : — Held,  that  the  plaintiff 
was  entitled  to  a  writ  of  injunction  to  restrain  the  defendant  from  taking  or  selling  any  more 
copies  of  the  photographs,  and  also  to  recover  them  or  their  value  under  a  count  in  detinue. 


May  2.  6. 


The  plaintiff 
lent  some 
photograph 
portraits  to  a 
person  who 
became  insol- 
vent, and 
his  assignees 
having  offered 
the  photo- 
graphs for  sale 
by  auction, 
the  defendant 
purchased 
them,  and  by 
photographi- 
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wrongfully  and  unlawfully  used  the  same  by  making  there-  1862. 
from,  or  photographically  printing  from  negatives  obtained 
therefrom,  reduced  and  other  copies  of  such  portraits ;  and 
thereby  the  said  portraits  of  the  plaintiff  have  become  less 
valuable  to  him,  and  he  has  been  deprived  of  the  profits 
which  he  would  have  derived  by  selling  copies  or  duplicates 
of  such  portraits  ur  of  the  photographic  negatives  from 
which  the  said  portraits  had  been  obtained. — Second  count : 
that  the  defendant  detains  from  the  plaintiff  his  goods,  to 
wit,  photographic  portraits  and  photographic  negatives. 
And  the  plaintiff  claims  a  return  of  the  goods  mentioned 
in  the  last  count,  or  their  value,  and  10/.  for  their  detention, 
and  1000/.  for  the  causes  of  action  in  the  first  count  men- 
tioned. And  the  plaintiff  has  sustained  damage  by  the 
defendant  unlawfully  using  the  plaintiff's  said  portraits,  as 
in  the  first  count  mentioned,  and  would  sustain  further 
damage  by  the  repetition  and  continuance  of  such  user,  and 
has  requested  the  defendant,  who  has  refused,  to  desist  from 
such  user ;  and  the  plaintiff  claims  a  writ  of  injunction  to 
restrain  the  defendant  from  using  the  plaintiff's  said  photo- 
graphs, in  manner  in  the  first  count  mentioned,  and  from 
committing  of  injuries  of  the  like  kind  relating  to  the  same 
right  therein  mentioned. 

Pleas  (inter  alia),— First:  not  guilty.  Secondly,  to  the 
first  count :  that  the  goods  were  not  the  plaintiffs.  Thirdly, 
to  the  same  count  and  to  the  claim  of  writ  of  injtmction : 
that  the  goods  were  not  wrongfully  and  improperly  in  the 
possession  of  the  defendant.  Fourthly,  to  the  same  count : 
that  the  plaintiff  was  not  of  right  entitled  as  therein  by  him 
alleged.  Fifthly,  to  the  second  count:  that  the  defendant 
did  not  detain  the  goods.  Sixthly,  to  the  second  count : 
that  the  goods  were  not  the  plaintiff's. — Issues  thereon. 

At  the  trial,  before  Pollock^  C.  B.,  at  the  London  Sittings 
after  last  Hilary  Term,  the  following  facts  appeared: — The 
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1862.  plaintiff,  who  was  a  photographer,  had  lent  to  one  Tallis, 
Matall  ^^®  proprietor  of  a  newspaper  called  "The  Illustrated  News 
„  ••  of  the  World,"  a  number  of  photographic  portraits  of  emi- 

nent individuals,  for  the  purpose  of  being  engraved  and 
published  in  that  newspaper.  Tallis  having  become  in- 
solvent, assigned  all  his  estate  and  effects  to  trustees  for  the 
benefit  of  his  creditors.  The  trustees  sold  the  newspaper 
and  stock  in  trade  by  auction,  together  with  about  ninety 
photographic  portraits  belonging  to  the  plaintiff.  The 
defendant  bought  these  portraits,  and  by  photographically 
printing  from  negatives  he  obtained  reduced  copies,  which 
he  published  and  sold.  On  application  to  a  Judge  at 
Chambers,  an  order  for  an  injunction  had  been  obtained  to 
restrain  the  defendant  from  using  the  portraits,  by  making 
therefi'om,  and  photographically  printing  from  negatives 
obtained  therefrom,  reduced  or  other  copies  of  the  photo- 
graphs, and  from  selling  such  copies. 

A  verdict  was  found  for  the  plaintiff  on  the  first  count, 
with  4O5.  damages,  and  on  the  second  count  with  25L 
damages:  leave  being  reserved  to  the  defendant  to  move  to 
enter  the  verdict  for  him  on  the  first  count,  if  the  Court 
should  be  of  opinion  that  the  right  alleged  and  the  right  to 
an  injunction  were  not  proved. 

Montague  Smith,  in  the  present  Term,  obtained  a  rule  nisi 
accordingly,  against  which 

ravghan  Williams  {Leith  with  him)  now  shewed  cause. 
— The  property  in  these  photographs  being  in  the  plaintiff, 
the  defendant  had  no  right  to  make  use  of  them.  The  only 
question  then  is,  whether  the  plaintiff  has  sustained  any 
damage  by  reason  of  the  defendant's  wrongful  act.  The 
value  of  the  plaintiff's  property  is  depreciated  by  reason  of 
the  multiplication  and  sale  of  copies.  No  question  of 
copyright  arises  here,  but  the  doctrine  laid  down  in  Jeffergs 
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V.  Boosey  (a),  wiih  respect  to  literary  works,  applies  equally        \%^2. 

to  artistic  works.   Erie  J.  there  said :— "The  nature  of  the      )^^^^ 

Hatall 

right  of  an  author  in  his  works  is  analogous  to  the  rights  ^  »• 
of  ownership  in  other  personal  property,  and  is  far  more 
extensive  than  the  control  of  copying  after  publication  in 
print,  which  is  the  limited  meaning  of  copyright  in  its 
common  acceptation,  and  which  is  the  right  of  an  author  to 
which  the  statute  of  Anne  relates.  Thus,  if  after  composition 
the  author  chooses  to  keep  his  writings  private,  he  has  the 
remedies  for  wrongful  abstraction  of  copies  analogous  to 
those  of  an  owner  of  personalty  in  the  like  case.  He  may 
prevent  publication ;  he  may  require  back  the  copies  wrong* 
fully  made ;  he  may  sue  for  damages  if  any  are  sustained/' 
This  case  is  analogous  to  that  of  Prince  Albert  v.  Strange  (i), 
where  all  the  authorities  are  reviewed  by  Lord  Cottenham. 

The  Court  then  called  on 

Montague  Smith  and  Aspland,  to  support  the  rule. — Unless 
the  plaintiff  has  some  right  in  the  nature  of  copyright,  the 
first  count  cannot  be  supported.  The  right  to  an  injunction 
depends  on  the  79th  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  which  provides  that  where  the  party  in- 
jured is  entitled  to  maintain  and  has  brought  an  action,  he 
may  claim  a  writ  of  injunction  against  the  repetition  or 
continuance  of  such  injury.  That  enactment  confers  on 
Courts  of  law  a  new  remedy  by  injunction  where  there  is  a 
legal  right,  but  it  does  not  create  any  new  equitable  right. 
Then  what  legal  right  has  the  plaintiff  apart  from  his  right 
to  maintain  detinue?  He  is  entitled  to  a  return  of  the 
goods,  or  their  value ;  and  if  he  recovers  damages,  he  can 
maintain  no  further  proceeding.  But  by  claiming  an 
injunction  the  plaintiff  is  in  effect  attempting  to  obtain  two 
(a)  4  U.  L.  815.  867.  (h)  1  Mac.  &  G.  25. 
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causes  of  action  out  of  one  transaction.  IPoHock,  C.  B. — 
Suppose  the  owner  of  a  celebrated  statue  lent  it  to  a  friend, 
would  the  latter  have  a  right  to  copy  it?  It  is  an  injury  so 
to  deal  with  the  property  of  another  as  to  lessen  its  value.] 
If  the  defendant  pays  the  damages  the  photographs  become 
his  property;  therefore  the  claim  to  the  injunction  is  too 
large,  for  it  seeks  to  restrain  the  defendant  from  selling  his 
own  property.  [^PoOock^  C.  B. — It  is  essential  not  only  that 
the  defendant  should  not  make  copies,  but  also  that  he 
should  not  sell  them.  If  a  person  surreptitiously  copied  a 
picture,  a  Court  of  equity  would  interfere  to  prevent  him 
from  availing  himself  of  it  in  any  manner  whatever.  The 
*  right  of  a  person  as  against  another  who  has  surreptitiously 
copied  his  work  is  distinct  from  the  right  of  copyright,  which 
is  the  creation  of  the  statutes.]  The  plaintiff  has  no  copy- 
right in  these  photographs;  Seede  v.  Conquest  (a).  [Bram" 
toe//,  B. — The  wrongful  act  of  which  the  plaintiff  complains 
is  a  compound  one,  namely,  copying  the  plain  tiff  *s  works 
and  selling  the  copies.  The  plaintiff  claims  damages  for  the 
injury  done  to  him  by  taking  the  copies,  and  an  injunction 
to  restrain  the  defendant  firom  doing  further  injury  by  sell- 
ing them.  If  the  plaintiff  had  recovered  substantial  damages 
on  the  first  count,  we  might,  as  in  the  case  of  a  penalty,  in 
our  discretion  have  refused  an  injunction  (&)•] 

Pollock,  C.  B. — The  damages  on  the  first  count  were 
merely  nominal,  and  only  in  respect  of  the  infringement 
of  the  plaintiff's  right  The  question  of  copyright  does 
not  arise.  The  rule  ought  to  be  discharged,  and  the  in- 
junction must  issue. 

Mabtin,  B.,  and  Bkamwell,  B.,  concurred. 

Rule  dischai^ed. 

(a)  9  C.  B.,  N.  S.  755. 

(b)  See  Carnes  v.  Nesbitt,  7  H.  &  N.  778. 
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Pabkuvs  and  Matilda  his  Wife  v.  Scott  and  Sarah  juay  a 

his  Wife. 

OLANDER. — The  declaration  stated  that  the  defendant,  Where  slan- 
Sarah,  fidsely  and  maliciously  spoke  and  published  of  the  are  not  action- 
plaintiff,  Matilda,  the  following  words: — "Go  in,  you  nasty  no  LSfon^will 
slut,  and  I'll  tell  you  what  you  are ;  you  have  been  a  whore  the^Snal 
from  your  cradle"  (meaning  thereby  that  the  plaintiff,  g/^d^for*^* 

Matilda,   had  been  and  was  then   an  unchaste   woman,  damage  result- 
ing from  a 

and  had  after  her  intermarriage  been  guilty  of  adultery),  repetition  of  it 

ii7i_       t       t         1  •     -A*  -mr      1 1  •        1    unauthorized 

Whereby  the  plamtiff,  Matilda,  was  not  only  greatly  injured  by  him. 

Th  GFfif or  e 

in  her  credit  and  reputation,  but  by  reason  of  the  premises  where  the 

also  her  husband  refused  any  further  to  cohabit  or  live  with  p^^^  ^uitely 

her,  and  ceased  therefrom  any  longer  so  to  do,  and  thence  J^^^fefn 

hitherto  has  ceased  to  live,  reside,  or  cohabit  with  her;  l"s absence, 

'  and  she  volun- 

whcreby  the  plaintiff,  Matilda,  was  deprived  of  the  fellow-  tarily  repeated 

■  ^  the  slander  to 

ship,  comfort,  and  support  of  her  said  husband,  which  she  her  husband, 
had  heretofore  enjoyed,  and  is  still  deprived  thereof.  refused  to 

TM  -vi    -.       "1^  cohabit  with 

Plea.— Not  guilty.  her  -.—Held, 

At  the  trial,  before  WilUamSf  J.,  at  the  last  Leicestershire  ^^^  main^^- 

Spring  Assizes,  it  was  proved  that  the  slanderous  words  set  *he^dXn^nt 

out  in  the  declaration  were  addressed  by  the  defendant,  ,,  ^**f^«»  ^to- 

■^  '   ther  the  loss 

Sarah,  to  the  plaintiff,  Matilda,  in  the  presence  of  her  mother  p^  consortium 

is  ground 

and  other  persons,  but  in  the  absence  of  her  husband,  he  of  special 
being  then  from  home.  On  his  return,  the  plaintiff,  Ma- 
tilda, repeated  to  him  the  slanderous  words,  as  well  as  some 
language  of  a  similar  description  which  had  been  addressed 
to  her  by  other  persons.  The  husband  gave  evidence  as 
follows: — ''I  was  so  much  hurt 'that  after  consideration  I 
thought  they  would  not  have  dared  to  chai^ge  her  with  such 
foul  abuse,  that  I  determined  to  leave  her  till  the  matter 
was  cleared  up."    On  cross-examination  he  said, "  I  left  her 
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in  consequence  of  the  bad  language  used   by  all,   more 
particularly  by  Mrs.  Scott." 

It  was  submitted,  on  behalf  of  the  defendant,  that  the 
words  were  not  actionable  without  proof  of  special  damage, 
and  that  the  damage  alleged  was  not  sufficient  legal  damage : 
that  it  was  not  the  wife's  duty  to  tell  her  husband  of  the 
slander,  and  as  he  only  knew  it  by  her  repetition  without 
any  authority  from  the  slanderer,  the  action  was  not  main- 
tainable :  IFard  v.  Wiseks  (a). 

The  learned  Judge  reserved  leave  to  move  to  enter  a 
verdict  for  the  defendant  or  a  nonsuit;  and  directed  the 
jury  that  in  order  to  find  a  verdict  for  the  plaintiff  they 
must  be  satisfied  that  the  husband  refused  to  live  with  his 
wife  in  consequence  of  the  slander  uttered  by  the  female 
defendant.  The  jury  found  a  verdict  for  the  plaintiff,  with 
40^.  damages. 

Hayes,  Serjt.,  in  the  following  Term,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that  the  alleged  special  damage 
did  not  arise  from  the  speaking  of  the  words  by  the  female 
defendant,  but  firom  the  voluntary  communication  by  the 
female  plaintiff  to  her  husband  of  those  words,  and  of  other 
abusive  language ;  or  why  the  judgment  should  not  be 
arrested,  on  the  ground  that  the  action  was  not  maintain- 
able, the  words  not  being  actionable  in  themselves,  and  the 
alleged  special  damage  not  being  sufficient  legal  damage  to 
render  the  words  actionable. 

O'Brien  and  Cockle  now  shewed  cause. — The  authority 
of  Ward  V.  Weeks  is  not  disputed.  That  case  decided  that 
the  original  utterer  of  slander  is  not  responsible  for  damage 
resulting  from  an  unauthorized  repetition  of  it  by  a  third 
person.  But  here  the  slander  was  addressed  to  a  person  whose 
duty  it  was  to  inform  her  husband  of  it     The  case  tlierc- 

(a)  7Bing.  211. 
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fore  fells  within  the  pnDcipIe  of  KendHbn  v.  Maliby  {a\       1862. 
where  a  police  officer  was  disniiased  by  the  CommisBioners,      ^"^""^ 

iD  consequence  of  a  report  duly  made  to  them  of  a  censure  «. 

,     .      .  .  I  Scott. 

Uttered  on  him  by  a  magistrate  acting  in  his  judicial  capa- 
city ;  and  it  was  held  that,  in  the  absence  of  malice,  no 
action  would  lie  against  the  magistrate,  for  it  was  his  duty 
to  express  his  opinion  of  the  conduct  of  police  officers. 
[WUdey  B.^-Is  it  the  duty  of  a  wife  to  communicate  to  her 
husband  any  vulgar  abuse  addressed  to  her  ?]  Here  there 
was  an  imputation  of  adultery,  which  it  was  the  duty  of  the 
wife  to  communicate  to  her  husband,  for  it  affected  not  only 
her  reputation  but  himself  also ;  and  therefore  he  bad  an  in- 
terest in  ascertaining  whether  it  was  true.  The  consequences 
might  have  been  more  serious  if  the  slander  had  reached 
him  from  another  source.  [Martin^  B. — The  question  is 
whether  the  alleged  damage  was  the  natural  consequence  of 
the  slander.  No  legal  wrong  was  done  at  the  time  the 
words  were  spoken.] — Secondly,  there  was  sufficient  special 
damage  to  render  the  action  maintainable.  In  consequence 
of  the  slander  the  husband  refused  to  cohabit  with  his  wife. 
\MaTtin,  B. — This  question  was  lately  before  the  House  of 
Lords  in  a  case  of  Lynch  v.  Knight  (&).]  There  no  actual 
adultery  was  imputed  to  the  wife,  and  on  that  ground  it  was 
held  that  the  loss  of  the  husband's  consortium  was  too 
remote  a  damage  to  support  the  action.  [Martin,  B. — 
Was  the  husband  justified  in  refusing  to  cohabit  with  his 
wife  ?]  That  is  immaterial :  it  is  sufficient  if  the  special 
damage  is  the  natural  and  probable  consequence  of  the 
slander.  [Bramwell,  B. — Suppose  a  person  said  something 
to  a  master  about  his  servant,  in  consequence  of  which  the 
master  dismissed  him,  would  an  action  lie  against  that 
person  ?]  According  to  Lumley  v.  Gge  (c),  wherever,  either 
from  the  relation  between  the  parties  or  by  express  contract, 

(a)  Car.  &  Marsh.  402.  (b)  Dom.  Froc.  July  17,  1861. 

(e)  2  £.  &  B.  216. 
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a  right  accrues  to  one  party  and  a  duty  is  imposed  on  the 
other^  any  wrongful  act  which  prevents  the  performance 
of  that  duty  affords  a  ground  of  action.  Upon  that  prin- 
ciple actions  for  criminal  conversation  and  seduction  were 
founded ;  because  a  husband  has  a  right  to  the  consortium 
of  his  wife  and  a  master  to  the  servitium  of  his  servant. 
Wilton  V.  Webster  (a)  shews  the  nature  of  the  loss  of  con- 
sortium which  affords  ground  of  damage.  [Bramioell,  B. — 
In  Hall  V.  Wright  (5),  Lord  Campbell  considered  that  super- 
vening bodily  infirmity  did  not  put  an  end  to  a  contract 
of  marriage.  Martin^  B. — In  Moore  v.  Meagher  (c)  it  was 
held  that  the  loss  of  hospitalit}'  of  friends  was  a  sufficient 
temporal  damage  whereon  to  maintain  an  action.]  It  is 
conceded  that  a  wife  has  no  right  of  action  for  the  false 
imprisonment  of  her  husband,  whereby  she  lost  his  con- 
sortium, but  there  a  wrong  is  done  to  the  husband  for  which 
he  may  recover  damages.  Where  slanderous  words  are 
spoken  of  a  wife  a  damage  ensues  to  her.  [  Wilder  B. — If 
words  are  spoken  of  a  person  which  injure  his  character,  is 
he  bound  to  communicate  them  to  all  his  friends;  and 
could  he  recover  damages  for  every  friend  he  lost  ?  With 
regard  to  a  servant,  the  wrongful  act  prevents  the  perform- 
ance of  a  duty.  Martin^  B. — In  the  case  of  a  servant,  the 
foundation  of  the  action  is  that  the  master  is  deprived  of 
that  species  of  property  which  he  has  in  the  service  of  his 
servant.]  If  the  slander  came  to  the  knowledge  of  the 
husband  from  some  other  source,  the  wife's  condition  would 
be  worse  from  having  refrained  to  communicate  it. — They 
also  referred  to  Lynch  v.  Knight  {d). 

Hayesy  Serjt.,  and  Fields  in  support  of  the  rule. — If  this 
action  is  maintainable,  any  slanderous  words  spoken  to  a 
sister,  a  brother,  or  any  other  relation,  though  not  actionable 

(a)  7  C.  &  P.  198.  (c)  1  Taunt.  39. 

(6)  E.  B.  &  E.  746.  \d)  Dom.  Proc.  Julj  17,1861. 
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in  themseWes  might  be  rendered  actionable  by  reason  of       1862. 
their  repetition  of  them.     A  woman^  in  a  quarrel  with  a 
neighbour,  might  have  offensive  language  addressed  to  her, 
and  upon  repeating  it  to  her  husband,  he  might  refuse  to 
cohabit  with  her,  and  so  create  a  cause  of  action.     If  it  is 
the  duty  of  a  wife  to  communicate  to  her  husband  slander 
uttered  against  her,  it  is  equally  the  duty  of  a  husband  to 
communicate  to  his  wife  slander  uttered  against  him.     By 
exercising  this  supposed  moral  duty  actions  for  slander 
might  be  indefinitely  multiplied.     If  a  person  said  of  a 
tradesman  that  he  used  false  weights  and  he  told  that  to  a 
customer,  who  in  consequence  ceased  to  deal  with  him, 
could  the  tradesman  maintain  an  action  ?  The  true  principle 
is  thus  stated  by  Tindal^  C.  J.,  in  Ward  v.  Weeks  (a) : — 
'^  Every  man  must  be  taken  to  be  answerable  for  the  neces- 
sary consequences  of  his  own  wrongful  acts ;   but  such  a 
spontaneous  and  unauthorized  communication  cannot  be 
considered  as  the  necessary  consequence  of  the  original 
nttering  of  the  words."    Moreover,  the  special  damage  was 
not  the  necessary  and  legal  consequence  of  the  slander. 
AUsop  V.  Allsap  {b)  was  an  action  by  husband  and  wife  for 
slander  imputing  incontinency  to  the  wife,  by  reason  whereof 
she  became  ill,  and  was  unable  to  attend  to  her  necessary 
affairs  and  business,  and  her  husband  was  put  to  expense  in 
endeavouring  to  cure  her ;  and  it  was  held  that  the  action  was 
not  maintainable.    Pollock^  C.  B.,  there  said  : — *'  We  ought 
to  be  careful  not  to  introduce  a  new  element  of  damage,  recol- 
lecting to  what  a  large  class  of  actions  it  would  apply,  and 
what  a  dangerous  use  might  be  made  of  it."     In  Lynch  v. 
Knighiy  Lord  Wensleydale  was  of  opinion  that  a  wife  has  no 
right  of  action  for  the  loss  of  the  consortium  of  her  husband, 
in  consequence  of  the  slander  of  her  character. — They  also 
referred  to  Vicars  v.  Wilcocks  (c). 

(fl)  7  Bing.  21 1.  215.  (h)  5  H.  &  N.534. 

(c)  8  East,  1. 
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Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  absolute  to  enter  a  nonsuit.  I  cannot  help  expressing 
regret  that  we  should  have  to  discuss  such  a  matter  where 
the  words  can  scarcely  be  called  slander,  but  are  rather  mere 
vulgar  abuse,  the  result  of  ill-temper  and  bad  manners. 
The  point,  however,  having  been  reserved  for  our  considera- 
tion, we  must  dispose  of  it  The  authority  of  Ward  v. 
Weeks  (a)  is  not  disputed ;  and  I  am  not  disposed  to  say  more 
than  is  necessary  to  get  a  safe  resting  place  for  a  decision. 
Ward  V.  Weeks  decided  that  where  the  words  are  not  action- 
able per  se  the  original  utterer  of  the  slander  is  not  liable, 
unless  either  the  person  who  was  influenced  by  them  was 
present  and  heard  them  spoken,  or  the  utterer  authorized 
their  repetition.  It  is  said  that  in  consequence  of  the  slander 
the  husband  deprived  the  wife  of  his  consortium*  I  do  not 
stop  to  inquire  whether  he  was  justified  in  so  doing,  because 
the  slander  was  not  uttered  in  his  presence,  nor  was  it  com- 
municated to  him  by  authority  of  the  defendant.  Therefore 
on  the  authority  of  Ward  v.  Weeks  the  rule  must  be  absolute. 

Martik,  B. — I  am  of  the  same  opinion.  We  could  not 
discharge  this  rule  without  acting  contrary  to  the  law  as  laid 
down  in  Ward  v.  Weeks;  and  if  that  decision  is  to  be  over- 
ruled it  must  be  done  by  a  Court  of  error.  I  agree  with 
the  observation  of  Lord  Campbell  in  Lynch  v.  Knight  (i), 
that  the  law  on  this  subject  is  in  a  very  unsatisfactory  state ; 
and  if  the  matter  were  de  novo,  I  might  express  a  diflerent 
opinion,  but  I  think  we  are  bound  by  the  authority  of  Wetrd 
V.  Weeks. 

Bramwell,  B.— I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute.     I  rest  my  judgment  entirely  on  the  case  of 

(a)  7  Bing.  211.  Lord  CampbeU  was  read  by  Lord 

(6)  Thejudgmentof  thelate      Brougham. 
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Ward  V.  fFeeks.  If  a  man  makes  a  slanderous  statement  to  1352. 
another,  and  be  thinks  fit  to  communicate  it  to  a  third 
person,  it  is  not  reasonable  to  hold  that  the  first  speaker  is 
responsible  for  the  ultimate  consequences.  If  I  make  a 
slanderous  statement  to  a  man,  and  do  not  desire  nor 
authorize  him  to  repeat  it,  but  nevertheless  he  does  so,  he 
ought  to  do  it  upon  his  own  responsibility,  and  I  ought  not 
to  be  liable  for  the  consequences  of  his  wrongful  act.  Mr. 
O'Brien  contends  that  the  repetition  of  the  slander  to  the 
husband  was  'the  natural  and  inevitable  consequence  of 
uttering  it ;  and  that  it  was  the  duty  of  the  wife  to  com- 
municate it  to  her  husband.  I  think  not;  and,  without 
going  more  fully  into  the  matter,  it  seems  to  me  that  Ward 
y.  Weeks  is  an  authority  in  point. 

Wilde,  B. — I  am  of  the  same  opinion.  It  seems  to  me 
that  the  rule  laid  down  in  Ward  v.  Weeks  is  the  true  rule. 
It  is  attempted  to  distinguish  that  case  from  the  present,  on 
the  ground  that  there  the  person  who  heard  the  slander  was 
under  no  obligation  to  repeat  iU  But  the  Court  decided 
that  case  on  this  principle,  that  the  person  who  brings  an 
action  of  slander  must  be  the  person  who  heard  it  uttered, 
or  to  whom  it  has  been  communicated  by  the  authority  of 
the  original  utterer.  It  would  be  a  dangerous  innovation  if 
the  doctrine  contended  for  were  introduced,  and  it  would 
be  difiBcult  to  say  where  the  action  for  slander  would  stop. 
The  case  has  been  put  on  the  high  moral  duty  of  a  wife 
to  communicate  to  her  husband  any  imputations  upon  her 
character ;  but  in  my  opinion  there  is  no  obligation  what- 
ever on  a  wife  to  repeat  to  her  husband  whatever  is  said  of 
her  in  his  absence.  In  this  case  the  words  used  were 
nothing  more  than  a  missile  in  the  course  of  the  vulgar  abuse 
of  one  woman  by  another. 

Rule  absolute  to  enter  a  nonsuit. 
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1862. 


Jan,  31. 


Nash  v.  Ash  (a). 

JLiJECTMENT  to  recover  three  messuages,  situate  at 
Stoke-upon-Trent^  in  the  county  of  Stafford. 

At  the  trial,  before  HVly  J.,  at  the  Stafford  Summer 


In  1802,  by 
indenture, 
reciting  an 
intended  mar- 
riage between 

T     nnH  T\/r 

and  that  after  Assizes,  1861>  the  following  facts  appeared: — By  indenture 

certain  rela-  ^^  ^^®  ^^  May,  1802,  between  Philip  Francis  Lycett  of  the 

enSti^  wider  ^"*  P*^^  Mary  Jenks  of  the  second  part,  and  Richard  Lane 

thewill  of  hifl  and  John  Lycett  of  the  third  part:  after  recitincr  that  a 

uncle  to  nTe  *  r  o 

messuages ;  in  marriage  was  intended  between  Philip  Francis  Lycett  and 

consideration  r  ■/ 

of  theintended  Mary  Jenks,  &c.,  and  that  Philip  Francis  Lycett  was  ea« 

marriage,  and      .  i   j      #*        i 

of  f».  paid,  titled,  after  the  decease  of  his  aunt  Sarah  Lycett,  deceased, 

ha^^Md,  ^13  uncle  John  Lycett,  and  his  cousin  Mary  Lycett,  now 

and  seifo^^  Mary  Walker,  as  the  nephew  and  devisee  named  in  the  last 

unto  R.  and  J.  ^jj]  ^nd  testament  of  his  uncle  Philip  Lycett,  deceased^  to 


the  reversion, 
or  such  other 
estate  as  he 
was  entitled 
to  under  the 
will  of  his 
uncle,  "ifpon 
the  trusts  and 
to  and  for  the 
uses'*  therein- 
after declared, 
f .  e,  upon  trust 
to  "permit 
and  suffer 
M."  and  her 

assigns,  during  her  Ufe,  to  receive  the  issues  and  profits  for  her  sole  use,  her  receipts  alone 
to  be  sufficient  discharges  for  the  same ;  and  after  her  death  in  trust  for  L. ;  and  after  the 
decease  of  the  survivor,  in  trust  for  such  one  or  more  of  the  children  of  L.  and  M.  as  they 
should  bv  deed  jointlv  appoint.  In  1829,  L.  and  M.,  by  deed,  executed  the  power,  and 
granted,  bargained,  sold,  and  released  the  reversion  in  the  messuages  to  such  uses  as  P., 
their  son,  should  by  deed  appoint.    In  1839,  P.,  by  deed,  conveyed  the  reversion  to  N.    H. 


five  messuages  situate  near  Milford  Gate,Stoke-upon-Trent: 
It  was  witnessed  that,  in  consideration  of  the  intended 
marriage,  &c.,  and  of  5s,  paid  by  Richard  Lane  and  John 
Lycett  to  Philip  Francis  Lycett,  &c.,  Phih'p  Francis  Lycett 
doth  grant,  bargain^  sell,  assign  and  set  over  unto  the  said 
Richard  and  John  Lycett,  their  heirs,  executors,  adminis- 
trators and  assigns,  all  that  the  reversion  or  remaindery  or 


received  the  rents  daring  her  Ufe,  and  L.  after  her  death.    No  rent  was  received  by  P.  or  K. 

he  deed 
eplainti: 
Secondly,  that  the  trusts  of  the  deed  of  1802  were  executed  by  the  statute  (with  the 


tsaonnff 


In  ejectment  by  N. : — I^eld:  First,  that  the  deed  of  1802  was  admissible  in  evidence  against 
the  defendant,  although  neither  P.  nor  the  plaintiff  had  been  in  receipt  of  the  rents. 


exception,  perhaps,  of  that  for  the  wife),  and  therefore  P.  took  a  legal  estate  by  the  appoint 
ment  under  the  deed  of  1829. 

Thirdly,  that  the  deed  of  1802  waa  not  a  bargain  and  sale  properly  so  called,  but  a  con 
veyance  to  uses. 

(a)  Decided  in  Hilary  Term. 
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such  other  utate^  right  and  interest  to  which   he  the  said        1862. 

Francis  Lycett  is  entitled  under  and  by  virtue  of  the  wUl  of      ^"Jp"*^ 

ike  said  Philip  Lycett^  deceased,  of,  in  and  to  all  those  five  <^* 

messuages,  &c.y  upon  the  trusts  and  for  the  uses,  ends,  intents 

and  purposes  hereinafter  mentioned,  expressed  and  declared, 

that  is  to  say,  in  trust  for  Philip  Francis  Lycett,  his  heirs, 

&c.,  until  the  marriage,  and  then  in  trust  to  permit  and 

suffer  the  said  Mary,  his  intended  wife,  and  her  assigns, 

during  her  natural  life,  and  notwithstanding  her  coverture, 

to  receive  and  take  the  issues  and  profits  thereof  to  and  for 

her  and  their  own  sole  and  separate  use,  free  firom  the 

debts,  control,  or  engagements  of  Philip  Francis  Lycett, 

and  her  receipts  alone,  notwithstanding  her  coverture,  to  be 

good  and  sufficient  discharges  far  the  same:  and  after  her 

decease,  in  trust  for  Philip  Francis  Lycett  and  his  assigns 

for  life,   without  impeachment  of  waste:    and  after  the 

decease  of  the  survivor,  in  trust  for  all  and  every,  or  such 

one  or  more  of  the  child  or  children,  whether  sons  or 

daughters,  of  the  said  Philip  Francis  Lycett  on  the  body  of 

the  said  Mary  his  wife  lawfully  to  be  gotten,  for  such  estates 

and  in  such  parts  and  proportions,  and  charged  with  such 

annual  sums,  and  in  such  manner  as  they  the  said  Philip 

Francis  Lycett  and  Mary  his  intended  wife,  during  their 

joint  lives,  should  by  any  deed  appoint    (Then  followed 

limitations  in  default  of  such  appointment) 

By  indenture  of  the  22nd  of  April,  1829,  between  Philip 
Francis  Lycett  and  Mary,  his  wife  (formerly  Mary  Jenks), 
of  the  first  part,  Francis  Lycett  (one  of  the  sons  of  the  said 
Philip  Francis  Lycett  and  Mary,  his  wife),  of  the  second 
part,  and  John  Lycett  of  the  third  part:  after  reciting  the 
indenture  of  the  5th  May,  1802,  and  that  by  it  the  rever- 
sion, remainder,  or  such  other  estate,  right,  or  interest  which 
Philip  Francis  Lycett  has  in  the  said  messuages,  was  granted 
and  assured  to  the  said  Richard  Lane  and  John  Lycett  upon 

VOL.  I. — H.  &  C.  M  EXCH. 
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1862.        the  trusts  and  for  the  ends,  intents,  and  puqxises  therein 
^^sH^      mentioned :  also  reciting  that  Philip  Francis  Lycett  and 
e.  Mary,  his  wife,  bad  issue  three  children,  and  were  desirous 

of  exercising  the  power  of  appointment  vested  in  them  by 
the  settlement,  &c,  in  favour  of  their  son  Francis  Lycett : 
It  was  witnessed  that  Philip  Francis  Lycett  and  Mary,  bis 
wife,  for  good  causes  and  considerations,  and  by  virtue  and 
in  exercise  and  execution  of  the  power  and  authority  jointly 
limited  to  them  by  the  recited  indenture,  and  every  other 
power,  have,  and  each  of  them  hath,  directed,  limited,  and 
appointed,  and  do  and  doth  irrevocably  direct,  limit,  and 
I  appoint  that  after  the  decease  of  the  survivor  of  them,  the 

said  Philip  Francis  Lycett  and  Mary,  his  wife,  the  said  mes* 
suages,  &c.,  shall  be  and  enure  to  and  for  the  uses,  intents, 
and  purposes  hereinafter  declared.  And  the  said  Philip 
Francis  Lycett  and  Mary,  his  wife,  do  hereby  grant,  bargamt 
sellf  and  release  unto  the  said  Francis  Lycett,  his  heirs,  &&, 
the  said  five  messuages,  &c.,  and  all  other  hereditaments  and 
premises  mentioned  in  the  indenture  of  the  6th  May,  1802, 
and  the  reversion  and  reversions  thereof,  and  all  the  estate, 
&c.:  Habendum,  to  Francis  Lycett,  bis  heirs  and  assigns^  in 
remainder  immediately  expectant  upon  the  decease  of  the 
survivor  of  them,  the  said  Philip  Francis  Lycett  and  Mary, 
his  wife.  Declaration:  that  the  limitation,  appointment, 
grant,  and  release  aforesaid  shall  remain,  and  the  indenture 
of  the  6th  May,  1802,  shall  operate  and  enure,  and  every 
person  seised  of  the  said  messuages  shall  be  seised  thereof 
(after  the  death  of  the  survivor  of  them,  the  said  Philip 
Francis  Lycett  and  Mary,  his  wife),  to  such  uses  and  for 
such  trusts  and  purposes,  and  subject  to  such  powers  as  the 
laid  Francis  Lycett  by  deed  shall  appoint ;  and  in  the  mean- 
time, and  in  default  thereof,  to  the  use  of  Francis  Lycett 
and  his  assigns  for  life ;  and  on  the  determination  of  that 
estate  in  his  lifetime,  to  the  use  of  John  Lycett,  his  execu- 
tors, &c.,  during  the  life  of  Francis  Lycett,  in  trust  for 
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Fiancis  Lycett  and  bis  assigns ;  and  after  the  determination 
of  the  estate  of  the  said  John  Lycett,  to  the  only  use  of 
Fnmcis  Lycett  in  fee.  »• 

By  indenture  of  the  15  th  January,  1839,  between  Francis 
Lycett  of  the  first  part,  Goodwin  Nash  of  the  second  part, 
and  George  Vernon  of  the  third  part :  after  reciting  the 
indenture  of  the  22nd  April,  1829,  and  a  contract  for  the 
absolute  sale  by  Francis  Lycett  to  G,  Nash  of  the  said  fi?e 
messuages,  subject  to  the  life  estate  of  Philip  Francis  Lycett 
and  Mary,  his  wife :  It  was  witnessed  that,  in  consideration 
of  150/.,  Francis  Lycett  (in  execution  of  the  power  contained      » 
in  the  indenture  of  the  22nd  April  1829)  appoints,  that  the 
said  five  messuages,  ftc,  and  all  other  messuages  and  other 
hereditaments  and  premises  mentioned  in  the  indenture  of 
the  22nd  April,  1829,  and  the  reversion,  &c.,  and  all  deeds 
concerning  the  same,  &c.,  shall  operate  and  enure  (subject 
to  the  estate  of  Philip  Francis  Lycett  and  Mary,  his  wife, 
therein)  to  such  uses  as  G.  Nash  by  deed  shall  appoint,  and 
in  default  of  such  appointment,  to  the  use  of  G.  Nash  for 
life,  and  on  the  determination  of  that  estate  in  his  lifetime, 
to  the  use  of  G,  Vernon  during  the  life  of  G.  Nash,  and  on 
the  determination  of  that  estate,  to  the  use  of  G.  Nash,  his 
heirs  and  assigns. 

The  plaintifl^  proved  the  receipt  of  rent  by  the  wife  of 
Philip  Francis  Lycett  in  her  lifetime,  and  the  receipt  of 
rent  by  him  after  her  death.  Philip  Francis  Lycett  died 
in  1841,  and  there  was  no  evidence  of  the  receipt  of  rent 
by  Francis  Lycett  or  the  plaintiff.  The  will  of  Philip 
Ly<:ett,  the  uncle  of  Philip  Francis  Lycett,  was  not  in  evi-^ 
dence,  nor  was  it  proved  that  the  life  estates  had  expired. 

It  was  objected,  on  behalf  of  the  defendant,  first,  that  the 
indenture  of  the  5th  May,  1803,  was  not  admissible  in  evi- 
dence against  the  defendant,  because  there  was  no  proof  of 
the  possession  of  Philip  Lycett  or  the  plaintiff  under  it,  and 
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1862.        that,  even  if  it  was  admissible,  it  did  not  shew  the  nature  of 
> 

the  reversion,  and  therefore  the  will  of  Philip  Lycett  should 
have  been  given  in  evidence.  Secondly,  that  under  that 
indenture,  the  legal  estate  in  the  reversion  vested  in  the 
trustees,  so  that  the  plaintiff  had  an  equitable  interest  only. 
Thirdly,  that  the  indenture  was  a  bargain  of  sale,  and  void 
for  want  of  enrolment. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  to  the  defendant  to  move  to  enter  the  ver- 
dict for  him. 

Matthewsy  in  the  following  Term,  obtained  a  rule  nbi 
accordingly,  on  the  grounds  that  there  was  no  sufficient 
evidence  to  support  the  verdict  for  the  plaintiff,  and  that 
the  several  deeds,  and  the  evidence  given  for  the  plaintiff, 
failed  to  shew  the  legal  estate  in  him* 

IHgotty  Seijt,  and  Gray  now  shewed  cause. — first,  the 
indenture  of  the  5th  May,  1802,  was  admissible  in  evidence 
against  the  defendant.  Philip  Francb  Lycett  and  his  wife 
had  received  the  rents  of  the  premises  in  question  under  that 
deed.  It  is  not  necessary  that  the  plaintiff  should  shew 
possession  by  him ;  as  soon  as  it  appeared  that  some  parties 
through  whom  he  claimed  had  possession  under  the  deed,  it 
became  evidence  against  all  persons. 

Secondly,  the  legal  estate  in  the  reversion  in  fee  vested 
in  the  plaintiff.  Under  the  indenture  of  the  5th  May,  1802, 
the  uses  were  executed  in  the  cestui  que  trusts.  The  re- 
version is  not  conveyed  to  the  trustees  and  their  heirs  to  the 
use  of  the  trustees  and  their  heirs,  but  to  the  trustees  and 
their  heirs  upon  the  trusts  and  for  the  uses  thereinafter 
mentioned :  Hayes  on  Conveyancing,  p.  53,  5th  ed.,  WUr 
liams  V.  Waters  (a).  Therefore  Francis  Lycett  had  a  legal 
estate  in  the  reversion  under  the  appointment  of  the  22nd 

(a)  14  M.  &  W.  166. 
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April,  18291  and  he  conveyed  it  to  the  plaintiflF  bj  the        i862. 
indenture  of  the  15th  January,  1839. 

Thirdly,  the  indenture  of  the  6th  May,  1802,  was  not  a 
bargain  and  sale,  but  a  conveyance  to  uses.  The  words 
''bargain  and  sell,*'  do  not  render  it  a  bargain  and  sale 
properly  so  called.  It  is  clear,  upon  (he  face  of  it,  that  the 
parties  never  intended  that  it  should  operate  as  a  bargain 
and  sale.  If  it  can  operate  in  either  way,  the  Court  will 
put  that  construction  upon  it  which  will  support  it. 

Matthews,  in  support  of  the  rule. — To  entitle  the  plaintifF 
to  recover,  he  must  establish  that  he  had  a  legal  estate  in 
the  reversion  in  fee.  For  that  purpose  he  relied  on  the  three 
indentures  of  the  5th  May,  1802,  the  22nd  April,  1829,  and 
the  15th  January,  1839.  The  indenture  of  the  5th  May, 
1802,  recites  that  Philip  Francis  Lycett  was  entitled  after 
the  decease  of  certain  of  his  relatives,  as  devisee  under  the 
will  of  his  uncle,  to  five  messuages,  but  it  does  not  state  the 
nature  of  his  interest.  It  was  not  proved  that  the  life  estates 
had  expired,  nor  was  the  will  of  the  uncle  produced;  so 
that  there  was  no  evidence  to  shew  what  the  reversion  was. 
It  might  be  for  a  limited  estate,  viz.,  for  life  or  years,  or  an 
equitable  reversion.  It  was  contended,  however,  that  the 
receipt  of  the  rents  and  profits  by  Philip  Francis  Lycett  and 
his  wife,  coupled  with  the  deed,  shewed  the  nature  of  the 
reversion.  But  the  deed  was  not  admissible  in  evidence 
against  the  defendant  who  was  a  stranger  to  it  In  order 
to  render  it  admissible,  evidence  should  have  been  given  of 
the  plaintiflTs  possession  under  it.  Possession  is  prim&  facie 
evidence  of  seisin  in  fee,  and  therefore  a  deed  which  shews 
that  a  person  in  possession  has  a  life  estate,  is  a  declaration 
against  his  own  interest,  and  on  that  ground  is  admissible  in 
evidence  against  a  stranger  :  Taylor  on  Evidence,  ss.  617, 
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Ash. 


1862.       618;  Doe  d.  Welsh  v.  Langfield  {a\  Crease  v.  Barrett  (6). 

Nash  ^^  ^'  ^^^^^^  ▼•  CouUhred  (c).  The  party  making  the 
declaration  must  be  in  possession  at  the  time  he  makes  it, 
otherwise  it  is  not  a  declaration  against  his  interest.  Here 
it  was  not  shewn  that  the  plaintiff  was  ever  in  possession^ 
and  therefore  the  principle  on  which  a  deed  is  evidence 
against  strangers  does  not  apply.  [Pollock^  C.  B. — If  there 
was  at  any  time  a  possession  consistent  with  the  deed^  it  is 
evidence  against  all  persons.] 

Secondly,  the  plaintiff  has  not  a  legal  estate  in  the  rever- 
sion, but  an  equitable  interest  only.     By  the  indenture  of 
the  5  th  May,  1802^  the  legal  estate  in  the  reversion  was 
conveyed  to  the  trustees.     In  order  to  carry  out  the  trust 
for  the  benefit  of  the  wife  of  Philip  Francis  Lycett,  finee 
from  the  control  of  her  husband,  it  is  essentially  necessary 
that  the  use  should  be  executed  in  the  trustees :  Harton  v. 
Harton  {d\  Doe  d.  Stevens  v.  Scott  (e).     Where  an  estate 
in  fee  is  limited  to  trustees  by  deed,  it  is  not  cut  down  bj 
subsequent  limitations :    Colmore  v.  Tyndall  (/),  Wykham 
V.  Wykham  {g).     The  indenture  of  the  22nd  April,  1829, 
does  not  purport  to  appoint  a  reversion  in  fee,  but  an  equi- 
table estate  only ;  for  it  recites  that  by  the  indenture  of  the 
6th  May,  1802,  the  messuages  were  granted  to  the  trustees 
upon  the  trusts  therein  mentioned.     The  parties,  without 
pecuniary  consideration,  '^  grant,  bargain,  sell  and  release'' 
the  premises,  which  only  conveys  an*  equitable  estate  in 
possession.     In  order  to  raise  a  use  which  the  statute  will 
turn  into  possession,  *^  it  is  necessary  there  should  be  first 
one  person  seised  to  the  use  of  another  in  esse  ;  and  secondly, 
a  use  in  esse;**   Sugden  on  Powers,  p.  9,  8th  ed.      The 

(a)  16  M.  &  W.  497.  514.  (e)  4  Bing.  505. 

{h)  1  C.  M.  &  R.  919. 931.  (/)  2  Y.  &  J.  605. 

(c)  7  A.  &  £.  235.  239.  (g)  1 1  East,  458. 
(«0  7  T.  R.  652. 
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use  being  executed  in  the  trustees  under  the  indenture  of 
1802,  the  uses  created  by  the  indenture  of  1829  are  trusts 
only. 

Thirdly,  the  indenture  of  1802  is  not  a  conveyance  to 
uses,  but  a  bargain  and  sale,  inasmuch  as  the  operative 
words  are  ''baigun,''  ''sell,**  and  it  is  founded  on  a  pecu- 
niary consideration.  A  bargain  and  sale  raises  a  use  in  the 
bargainee,  and  therefore  the  uses  which  are  declared  cannot 
take  effect,  otherwise  there  would  be  a  use  upon  a  use.  A 
bargain  and  sale  is  void  for  want  of  enrolment. 

Mabtim,  B. — I  am  of  opinion  that  the  rule  ought  to  be 
discbaiged.  Three  objections  have  been  made.  First,  it 
18  said  that  the  indenture  of  the  5th  May,  1802,  is  not 
admissible  in  evidence  against  the  defendant.  I  am  at  a 
loss  to  see  why  it  is  not.  When  a  title  to  land  is  required 
to  be  proved,  it  is  necessary  to  shew  possession  on  the  part 
of  some  one,  but  when  that  is  done,  a  deed  may  be  given 
in  evidence  for  the  purpose  of  shewing  what  interests  are 
carved  out  of  the  estate  in  fee.  Indeed,  it  is  essential,  for 
the  law  requires  that  conveyances  of  lands  shall  be  in 
writing. 

Secondly,  it  was  argued  that  a  legal  estate  in  the  reversion 
in  fee  did  not  pass  to  the  plaintiff,  but  an  equitable  interest 
only.  No  doubt,  if  that  could  have  been  established,  it 
would  have  been  a  fatal  objection  to  the  plaintiff  recovering. 
But  what  Mr.  Gray  has  said  is  correct.  The  indenture 
of  1802  is  a  conveyance  to  trustees  for  the  use  of  certain 
persons,  and  the  use  is  executed  in  those  persons.  There 
might  be  a  legal  estate  in  the  trustees  during  the  life  of 
the  wife  (a),  if  it  were  necessary,  to  secure  the  profits  for  her 
sole  and  separate  use,  that  she  should  have  an  equitable 

(a)  See  2  Wms.  Saund.  lift,  note  (o) ;  11  g^  note  («}. 
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interest  only;  but  the  other  uses  would  nevertheless  be 
executed. 

Thirdly,  it  was  argued  that  the  indenture  of  1802  is  a 
bargain  and  sale,  and  therefore  void  for  want  of  enrolment* 
But  it  is  not  a  bargain  and  sale  in  this  sense.     At  common 
law  a  reversion  might  have  been  granted  by  deed  without 
livery   of  seisin.      A   bargain  and  sale  of  freehold  land 
is  a  conveyance  of  a  peculiar  character,  which  operates 
by  virtue  of  the  Statute  of  Uses.    Upon  a  bargain  and 
sale,  properly  so  called,  uses  cannot  be  limited  upon  the 
legal  estate  of  the  bargainee  except  in  the  case  of  a  rent 
charge,  for  the  reason  given  by  Lord  Coke  (a),  viz.,  that 
upon  a  bargain  and  sale  there  is  a  use  executed  by  the 
statute  in  the  bargainee,  and  there  cannot  be  a  use  upon  a 
use.     But  where  there  is  a  conveyance  of  a  reversion  at 
common  law^  there  is  no  reason,  because  the  words  *<  bargain 
and  sell"  are  introduced,  why  there  should  not  be  a  limitation 
to  uses ;   and  as  observed  in  Gilbertson  v.  Richards  (ft),  *^  in 
order  to  create  a  use  no  technical  words  are  necessary ;  and 
it  is  only  essential  to  shew  that  the  intention  was  that  the 
party  should  have  the  interest  or  estate ;  that  regard  is  to 
be  had  to  the  mind  and  intention  of  the  parties;  and  what- 
ever may  be  the  words,  the  interest  will  operate  according 
to  the  effect  which  the  parties  intend  to  give  it"     In  my 
opinion,  therefore,  the  legal  estate  in  the  reversion  passed 
under  the  limitations  in  the  deed  of  1802,  with  the  excep- 
tion, perhaps,  of  that  to  the  wife.    I  should  have  been  very 
sorry  if  it  were  otherwise,  and  that  the  plain  intention  of 
the    parties  should    have   been  defeated  by  a   technical 
objection. 

Channell,  B. — I  am  also  of  opinion  that  the  rule  should 
(a)  Co.  Lit.  272  a.  (h)  4  H.  &  N.  277.  296. 
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be  discharged.  The  defendant  is  in  possession  of  the  land, 
and  this  action  is  brought  to  recover  from  him  that  posses- 
sion. The  question  then  is,  whether  the  documentary  title 
of  the  plaintiff  will  operate  against  the  defendant's  posses, 
sion.  That  depends  on  whether  the  plaintiff  has  shewn  a 
legal  estate  in  himself.  I  am  of  opinion  that  the  legal  estate 
in  fee  in  the  reversion  passed  to  the  plaintiff.  I  think  that 
the  deed  of  1802  operated  by  way  of  grant,  not  as  a  bargain 
and  sale,  and  that  under  the  deed  of  1829  the  legal  estate 
in  the  reversion  in  fee  was  appointed  to  such  uses  as  Francis 
Lycett  should  appoint,  and  by  the  deed  of  1839  he  conveyed 
it  to  the  plaintiff. 

It  is  said  that  the  deed  of  1802  was  not  admissible  in 
evidence  against  the  defendant,  who  is  a  stranger;  but  I 
think  that  where  there  is  a  long  deduction  of  title,  it  is  not 
necessary  to  shew  a  receipt  of  rent  by  each  individual  who 
was  entitled  under  a  deed.  It  is  enough  to  shew  a  posses- 
sion by  some  person  through  whom  the  party  claims.  Then 
was  there  in  this  case  at  any  time  such  a  possession  of  the 
land  or  receipt  of  rent  as  would  give  the  plaintiff  a  title 
under  these  deeds  ?  I  think  there  was  not  only  evidence 
to  go  to  the  jury  sufficient  to  let  in  the  deed  of  1802,  but 
also  to  create  a  title  against  the  defendant. 

WiLDB,  B.,  concurred. 

Pollock,  C.  B. — So  far  as  I  heard  the  argument,  I  think 
the  rule  ought  to  be  discharged. 

Rule  discharged. 
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May  3. 

Ko  action  at 
law  can  be 
maintained 
by  a  seaman 
for  his  share 
of  salvage 
awarded  by 
two  justices 
under  the 
17  &  18  Vict. 
c.  104,  8.  460, 
and  paid  to 
the  owner  of 
the  salvor 
vessel. 

The  owner 
of  a  vessel,  to 
whom  the 
aggregate 
amount  of 
salvage  had 
been  paid, 
offered  a  sea- 
man less  than 
he  claimed 
as  his  share, 
which  the  sea- 
man refused : 
— Heidf  no 
evidence  of 
money  re- 
ceived to  the 
seaman's  use, 

of  an  ac- 
count stated. 


At&INSON  ».    WOODHALL. 

XJeCLARATION. — For  money  had  and  received ;  and 
on  accounts  stated. 

Plea, — Never  indebted. 

At  the  trial,  before  the  Secondary  of  London,  it  appeared 
that  the  plaintiff,  who  was  a  seaman,  had  been  engaged  as 
mate  on  board  a  ship  of  which  the  defendant  was  ow^ner, 
and  that  in  consequence  of  one  of  the  men  being  dismissed^ 
be  did  extra  work  as  a  seaman.  During  the  time  of  the 
plaintiff's  engagement  a  disabled  vessel  was  towed  into 
harbour  by  the  defendant's  ship,  and  two  justices  awarded 
(under  the  17  &  18  Vict.  c.  104,  s.  460,)  to  the  owner, 
captain,  and  crew,  60/.  as  salvage,  to  be  paid  to  the  owner. 
The  costs  were  apportioned  and  paid,  but  the  proportions 
in  which  the  60/.  salvage  was  to  be  divided  were  not  fixed 
by  the  justices.  The  plaintiff  claimed  17/.  as  his  share  of 
the  salvage.  The  plaintiff  gave  in  evidence  a  letter  from 
the  defendant  in  which  he  admitted  that  he  had  received 
the  60/.  salvage  money,  and  offered  6/.  13«.  4(f.  to  the 
plaintiff  as  his  share,  which  the  plaintiff  refused. 

It  was  submitted,  on  behalf  of  the  defendant,  that  an 
action  for  a  share  of  salvage  money  was  not  maintainable 
in  a  Court  of  common  law.  The  Secondary  was^of  that 
opinion,  and  directed  a  verdict  for  the  defendant. 


Joyce  now  moved  for  a  new  trial  on  the  ground  of  mis- 
direction.— It  should  have  been  left  to  the  jury  to  say  how 
much  the  plaintiff  was  entitled  to  recover.     The  letter  of 
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the  defendant  is  evidence  that  be  has  Feceiyed  the  plain-       1862. 
tiff's  diare  of  the  salvage  money  as  his  agent  and  for  his  use.     ^^'^^ 
[PoHoek,  C  B. — How  can  an  action  by  one  of  the  crew  for 
his  share  of  salvage  money  be  maintained  in  a  Court  of 
law  ?    One  seaman  might  obtain  from  one  jury  one  sum, 
and  another  might  obtain  from  another  jury  a  totally  difFer- 
ent  Bum.    fFi^e,  B. — I  never  heard  of  an  action  in  a  Court 
of  law  for  a  share  of  ealvage  money.    What  is  the  principle 
which  the  Judge  is  to  lay  down  and  by  which  the  jury  are 
to  be  guided  ?  J     The  money  having  been  paid  to  the  owner, 
it  is  no  longer  salvage  money,  but  money  received  by  him 
for  the  use  of  the  persons  entitled  to  it.    [^PoBock,  C.  B. — 
In  the  case  of  The  Columbme  (a),  where  a  tender  of  60011 
bad  been  accepted  by  the  salvors,  the  Court  of  Admiralty 
directed  the  proportion  to  be  paid  to  each  vessel,  and  the  pre- 
cise sum  to  be  paid  to  each  of  the  crew.]    Here  the  salvage 
money  is  less  than  200/.,  and  therefore  the  claim  mnst  be 
referred  to  the  arbitration  of  two  justices,  under  the  460th 
section  of  the  17  &  18  Vict.  c.  104 ;  but  that  Act  contains  no 
provision  enabling  them  to  apportion  the  amount  among  the 
crew.  Where  the  salvage  money  exceeds  200/.,  the  498th  sec- 
tion requires  it  to  be  apportioned  by  a  Court  of  Admiralty. 
\ffiUe,  B. — The  justices  have  not  performed  the  whole  of 
the  functions  which  belonged  to  them.    It  was,  no  doubt, 
intended  that  they  should  have  the  same  power  of  appor- 
tionment as  a  Court  of  Admiralty  where  the  salvage  money 
exceeds  200L    It  is  true  the  Act  does  not  say  so  in  express 
terms,  but  the  462nd  section  enables  them  to  apportion  the 
costs  of  the  arbitration.    How  is  it  that  172.  is  claimed  as 
the  plaintiff's  proportion  of  the  salvage  money  ?]    He  acted 
both  as  mate  and  man.     [Wilde,  B.-^The  466th  section 
provides- that  whenever  the  aggregate  amount  of  salvage  has 
been  finally  ascertained,  either  by  agreement  or  the  award 

(o)  2  W.  Bob.  Adm.  Rep.  186. 
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1862.        of  justices,  but  a  dispute  arises  as  to  the  apportionment 
Atkinson      thereof  among  the  claimants,  if  the  amount  does  not  exceed 

WooDHALL.     ^^^''  ^^®  P^^^y  ^^^^^^  ^^  P^y  ^^  ^^y  P®y  ^^  *^  *^®  receiver 
of  the  district.    Then,  by  the  467th  section,  the  recei?er  is 

required  to  distribute  it  among  the  persons  entitled  thereto, 

in  such  shares  and  proportions  as  he  thinks  fit.]     If  the 

money  was  in  the  hands  of  the  receiver  the  plaintiff  might 

avail  himself  of  that  enactment,  but  it  cannot  apply  to  this 

case,  because  the  party  liable  to  pay  the  salvage  has  paid  it 

to  the  defendant.   [ » tWe,  B.— Taking  the  466th,  467th  and 

468th  sections^  tc^ther  with  the  instructions  issued  by  the 

Board  of  Trade  to  the  receivers  of  wrecks  with  reference  to 

the  apportionment  of  salvage  (which  will  be  found  in  Maude 

and  Pollock's  Law  of  Merchant  Shipping,  p.  433»  note  (A), 

2nd  ed.),  it  is  evident  that  this  case  is  provided  for.] 

Pollock,  C.  B. — There  ought  to  be  no  rule.  Looking 
at  the  act  of  parliament,  I  am  clearly  of  opinion  that  this 
case  is  provided  for,  and  that  no  action  at  law  can  be  main- 
tained which  calls  upon  a  jury  to  apportion  salvage  money 
among  the  several  members  of  a  crew* 

Mr.  Joyce  relied  upon  a  letter  of  the  defendant  as  evi- 
dence which  entitled  the  plaintiff  to  recover.  But  it 
turned  out  that  the  offer  contained  in  that  letter  was  not 
accepted  by  the  plaintiff,  so  that  if  the  case  bad  been  left 
to  the  jury  and  they  had  found  a  verdict  for  him,  they 
would  have  come  to  a  different  conclusion  from  himself 
as  to  what  he  was  entitled  to  for  salvage.  If  the  plaintiff 
had  agreed  to  accept  the  sum  offered,  it  may  be  that  he 
might  have  recovered  it  as  money  had  and  received  for  his 
use  or  on  an  account  stated. 

Wilde,  B. — I  am  of  the  same  opinion.    The  apportion- 
ment of  salvage  is  essentially  a  matter  of  admiralty  juris- 
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diction.    Mr.  Joyct  had  cited  no  text  book  or  aathority  in        i862. 
support  of  his  proposition,  that  an  action  at  law  can  be      ^^^''^"^ 
maintained  by  a  seaman  for  his  share  of  salyage.     Great    _    »• 

...  .  .  .  WOODHALL. 

mischief  would  ensue  if  such  questions  were  withdrawn 
from  the  rules  adopted  by  Courts  of  Admiralty  and  sub- 
mitted to  a  jury.  It  is  not  true  that  there  are  no  provisions 
in  the  17  &  18  Vict.  c.  104  for  the  division  of  salvage 
money  where  it  does  not  exceed  200/.  The  sections  of  the 
Act  to  which  I  have  referred,  taken  in  connection  with  the 
instructions  issued  by  the  Board  of  Trade,  are  sufficient  to 
meet  every  case.  But  whatever  difficulty  the  plaintiff 
might  have  in  enforcing  his  claim,  I  should  require  some 
authority  for  holding  that  such  an  action  could  be  main- 
tained in  a  Court  of  law. 

As  to  the  defendant's  offer  to  pay  the  plaintiff  6iL  13#.  4dL, 
\  my  Lord  has  already  pointed  out  that  it  was  not  accepted ; 

if  it  bad  been,  the  case  might  have  been  different. 

I  Rule  refused  (a). 

I 

(a)  MarHin^  B.,  and  CAomiefl^  B.,  were  not  present. 
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IN  THE  EXCHEQUER  CHAMBER. 
(^Appeal  from  the  Court  of  Exchequer.) 


1862. 


^*^  "•  DuRRELL  V.  Etans  and  Others. 

Jhoo!^^    This  was  an  appeal  from  the  decuion  of  the  Court  of 


a  hop  grower, 

haying  sent       Exchequer  in  settine  aside  a  verdict  for  the  plaintifF  and 

samples  of  ms  id  r 

hope  to  his       entering  a  nonsuit    (Reported  6  H.  &  N.  660.) 

factor,  the  de-  ^  v       r  / 

fendant  went        The  case  on  appeal  (so  far  as  material)  was  as  follows: — 

to  the  factor 

and  offered  to  The  first  couQt  of  the  declaration  stated  that,  by  an  agree- 

16^160.  a  cwt  ment  between  the  plaintiff  and  the  defendants,  the  plaintiff 

neg^ation  agreed  to  sell  and  deliver  to  the  defendants,  and  the  defend- 

d^Xi?  tiie  *°*«  agreed  to  buy,  accept,  and  pay  the  plaintiff  for  thirty- 

^Wntiff th^^  three  pockets  of  hops  at  the  price  of  16/.  16#.  a  cwt.,  to  be 

kttera^r^  paid  on  the  3rd  November,  I860.—- Averment:   that  the 

to  sell  the  hops    "^ 

at  that  price,     plaintiff  did  all  things  necessary,  &&,  to  entitle  him  to  have 

and  the  factor 

'wrote  in  his  the  defendants  buy,  accept,  and  pay  for  the  said  hops  as 
present  of \he  agreed. — Breach:  that  the  defendants  would  not  bay, 
Sefendan^  accept,  or  pay  for  the  same.^-The  second  count  was  for 
diSiTfthe  money  payable  by  the  defendants  to  the  plaintiff  for  goods 
^^^  "*        bargained  and  sold,  &c. 

duplicate,  one  ° 

part  of  which 

ne  headed  with  the  name  of  the  defendant  and  the  other  part  with  the  name  of  the  plaintiff 
The  defendant  requested  that  the  date  might  be  altered,  so  that  by  the  custom  of  the  hop 
trade  he  would  have  a  week's  more  time  for  payment.  The  plaintiff  consented,  and  the 
alteration  was  made  by  the  fieuitor,  who  toro  from  his  book  the  part  of  the  memorandum 
headed  with  the  name  of  the  defendant  and  delivered  it  to  him,  and  kept  the  oountezfoil  in 
his  possession : — Hdd^  that  there  was  eridence  for  the  jury  that  the  factor  was  the  agent  of 
both  parties  for  the  puzpose  of  drawing  a  record  of  the  contract  binding  on  them ;  and  that,  if 
he  were,  the  name  of  the  defendant  at  the  head  of  that  part  of  the  memorandum  delivered 
to  him  was  a  sufficient  signature  by  his  agent  wiUiin  the  17th  section  of  the  Statute  of 
Frauds. 
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Pleas  (inter  alia) :  to  first  count. — That  the  defendants 
did  not  agree  as  in  that  count  alleged. 

To  the  residue  of  the  declaration — Never  indebted. — 
Issues  thereon. 

The  cause  was  tried  before  the  Lord  Chief  Baron  at  the 
London  Sittings  after  Michaelmas  Term,  1860^  when  a 
verdict  was  found  for  the  plaintiff,  with  4202.  damages, 
leave  being  reserved  to  the  defendants  to  enter  a  verdict 
for  them,  or  a  nonsuit. 

The  plaintiff  is  a  hop  grower  in  Kent.  The  defendants 
are  hop  merchants  carrying  on  business  in  the  borough  of 
South  wark. 

Previous  to  the  19th  October,  1860,  the  plaintiff  had  sent 
samples  of  the  hops,  forming  the  subject  of  this  action,  to 
Mr.  J.  T.  and  W.  Noakes,  who  carry  on  business  as  hop 
factors  in  the  said  borough  of  Southwark,  with  instructions 
to  sell  the  same  for  the  plaintiff,  but  not  under  18/.  per  cwt. 
On  Friday  (October  19)  the  defendant  J.  C.  Evans  called  on 
Messrs.  Noakes  and  asked  to  see  samples  of  the  plaintiff's 
hops,  which  were  shewn  to  him.  Upon  asking  the  price, 
Mr.  J.  T.  Noakes  replied  that  he  was  instructed  by  the 
plaintiff  not  to  sell  under  18/.  per  cwt  The  defendant, 
J.  C.  Evans,  said  that  was  too  high  a  price  for  them,  and 
he  should  not  give  so  high  a  price  for  them.  He  then  left 
Messrs.  Noakes'  premises.  On  the  afternoon  of  the  same 
day,  Friday  (October  19),  the  plaintiff  happened  to  be  in 
the  borough  and  met  the  defendant,  J.  C.  Evans ;  a  conver- 
sation took  place  between  them  with  reference  to  the  plain- 
tiflTs  hops.  Mr.  J.  C.Evans  offered  the  plaintiff  1621 16«.  per 
cwt  which  the  plaintiff  refused,  but  ultimately  both  parties 
went  to  Messrs.  Noakes'  counting-house  and  saw  Mr.  J.  T. 
Noakes  on  the  subject.  Some  further  conversation  took  place 
as  to  the  purchase  of  the  hops,  which  ended  in  Mr.  J.  C. 


V. 
£VAN8. 
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1862.  Evans  refusing  to  give  any  more  than  16L  I6s.  per  cwt. 
^^^^^^^  The  plaintiff  (in  the  presence  and  hearing  of  Mr.  Evans) 
asked  Mr.  J.  T.  Noakes  whether  he  would  recommend  him 
(the  plaintiff)  to  accept  Mr.  Evans'  offer.  Mr.  Noakes 
advised  him  to  do  so,  and  the  plaintiff  agreed  to  sell  the 
hops  at  that  price.  Mr.  Noakes  then  wrote  out  a  sale  note 
in  duplicate. 

By  the  custom  of  the  hop  trade  hops  are  payable  on  the 
Saturday  week  following  the  day  of  the  sale.  This  transac- 
tion took  place  on  Friday  the  19th  day  of  October,  and  the 
money  would  consequently  have  become  payable  in  due 
course  on  Saturday,  October  the  27  th. 

The  said  Mr.  Noakes  therefore  drew  out  the  following 
memorandum,  and  dated  it  the  19th  day  of  October.  Where- 
upon Mr.  Evans  requested  him  to  alter  the  date  to  the  20th, 
in  order  that  he  might  have  another  week's  time  for  pay- 
ment. The  plaintiff  and  Mr.  Noakes  consented  to  this, 
and  the  alteration  was  accordingly  made  by  Mr.  Noakes, 
who  then  gave  the  said  memorandum  so  altered  to  Mr. 
J.  C.  Evans  who  took  the  same  away  with  him,  and  he  has 
never  yet^retumed  it.  The  said  memorandum  was  torn 
from  a  book  which  contained  a  counterfoil,  and  which  was 
filled  up  in  the  following  form  and  retained  by  Messrs. 
Noakes. 

The  following  is  a  copy  of  the  memorandum  first  referred 
to:— 


*' Messrs.  Evans. 

"  Bought  of  J.  T.  and  W.  Noakes. 

«  Bags.  Pocks.    T.  Durrell. 

33  '' Ryarsh  &  Addington. 


(  £16.  I6s. 
•       3 


20th 
"Oclr.  Wth,  I860.' 
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The  following  is  a  copy  of  the  counterfoil  above  referred        1862. 


to: — 


«  Bags.  Pocks.       T.  Durrell. 

33  '*  Ryarsh  &  Addington. 

20th 
"Octr.  mky  I860.' 


j£l6.  16#. 


No  note  or  memorandum  (except  as  aforesaid)  was  signed 
or  given  by  the  defendants  or  any  person  on  their  behalf; 
nor  was  there  any  writing  relating  to  the  said  contract 
except  as  above  set  out,  and  the  invoice  after  mentioned*  . 

A  sample  of  each  of  the  pockets  of  hops  was  sent  by 
Messrs.  Noakes  to  the  defendants  the  same  evening,  and 
the  defendants  have  ever  since  retained  them  and  still  keep 
them.     In  the  usual  course  of  business,  after  the  purchase 
is  completed  by  the  factor,  an  appointment  is  made  between 
the  vendor  and  the  purchaser  for  the  hops  to  be  weighed, 
for  which  purpose  they  are  sent  by  the  vendor  to  his  factor's 
warehouse.    In  this  instance  the  appointment  was  made  for 
the  following  Friday,  October  the  23rd,  and  on  that  morn- 
ing the  hops  were  sent  to  Messrs.  Noakes'  warehouse.   The 
warehouseman  of  the  factor  generally  weighs  on  behalf  of 
the  vendor,  and  the  purchaser  either  comes  himself  or  sends 
some  one  to  see  them  weighed  on  his  behalf.     In  this  case 
the  plaintiff  came  up  to  see  his  hops  weighed,  and  the  de- 
fendants sent  one  of  their  men  (James  Wenn)  to  see  them 
weighed  for  them.     Each  weigher  has  a  book  in  which  be 
records  the  weight  of  each  pocket,  and  also  the  excise 
weight  with  the  number  or  figure  with  which  each  pocket 
is  marked  or  distinguished.    On  this  occasion  the  weighing 
proceeded  in  the  usual  course  until  five  pockets  bad  been 
weighed,  when  a  dispute  took  place  between  the  weighers, 
and  ultimately  the  defendants'  weigher  refused  to  weigh  any 

VOL.  I. — H.  &  C.  N  SXCH. 


DUSRELL 


V. 

*'  Sold  to  Messrs.  Evans.  Etahs. 


DUBBELL 

V, 

EVANB. 
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1862.  more.  The  defendant,  Robert  Percival  Evans,  came  into 
the  warehouse  at  this  time  and  went  to  the  scale  and  saw 
weighed  the  pocket  that  was  therein.  Having  done  so  he 
cut  it  open  and  took  out  a  portion  of  the  hops  and  said  they 
were  damp.  The  plaintiff  denied  that  they  were  damp, 
but  the  defendant  persisted  in  his  statement  and  finally 
said  be  should  not  take  the  hops  at  all,  and  left  the  ware- 
bouse  with  his  man. 

After  the  defendant  and  his  weigher  left  the  warehouse, 
and  after  such  reftisal,  the  plaintiff's  weigher  completed  the 
weighing,  which  amounted  in  the  whole  to  fiOcwt.  Oqrs. 
13  lbs.  On  the  9th  day  of  November,  1860,  Messrs.  Noakes 
sent  to  the  defendants  an  invoice  of  which  the  following  is 
a  copy : — 

"  Messrs.  Evans  &  Co.  "  Borough. 

"  To  J.  T.  &  W.  Noakes. 

"1860.  cwt.  £    s.     d. 

"  Octr.  2001.    I>iiireU.    Bt  SS  Po.  60    0  13    @  16 .  16/       841  19    0." 

It  was  stated  by  Mr.  J.  Noakes,  at  the  trial,  that  a  day  or 
two  after  the  difference  relative  to  the  weighing  he  had  an 
interview  with  the  defendant,  Robert  Mendham  Evans,  at 
which  he  requested  the  said  Robert  Mendham  Evans  to 
send  and  have  the  weighing  completed,  when  the  de- 
fendant, Robert  Mendham  Evans,  promised  the  said  Mr, 
J.  Noakes  that  he  would  do  so  and  accept  the  hops  and 
complete  the  purchase ;  but  the  defendants  subsequently 
refused  to  do  so,  and  thereupon  the  plaintiff  instructed 
his  attomies  to  write  and  send  a  letter  (of  which  the 
following  is  a  cc^y)  to  the  defendants,  which  was  done. 

''  37,  King  William  Street, 
«  Sirs,  «  London  Bridge,  9th  November,  1 860. 

^*  We  have  been  consulted  by  Mr.  Durrell  of  Banstead 
with  reference  to  jour  refusal  to  complete  your  contract  for 
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the  purchase  of  33  pockets  of  hops  sold  to  yoa  by  Messrs. 
Noakes  on  behalf  of  our  client  on  the  20th  October  last. 

**  We  beg  to  enclose  you  the  delivery  order,  and  are 
instructed  to  inform  yon  that  the  goods  remain  in  Messrs. 
Noakes'  warehouse  awaiting  your  order  or  disposal,  and  at 
your  risk  and  costs;  and  further,  that  unless  the  sum  of 
84  li  19#.,  being  the  amount  of  the  invoice  already  sent  you 
for  these  hops,  be  paid  to  us  by  11  o*clock  on  Monday 
mornings  we  shall  take  immediate  proceedings  against  you 
for  its  recovery. 

**  In  the  event  of  your  deciding  to  resist  this  claim  we 
have  to  request  a  reference  to  your  solicitors. 

**  We  are,  Sirs, 

"  Yours  obediently, 
<' Messrs.  R.  M.  Evans  &  Co.  *' Ingle  &  Goody.'' 

**  George  Yard,  Borough." 

The  invoice  above  referred  to  has  ever  since  been  retained 
by  the  defendants. 

On  the  9th  day  of  November  the  plaintiff's  attorney  sent 
to  the  defendants  in  the  last  mentioned  letter  a  delivery 
order. 

This  delivery  order  the  defendants  refused  to  receive,  and 
it  was  taken  back  by  the  clerk  who  brought  it,  and  on  the 
same  day  the  defendants  returned  it 

No  part  of  the  said  hops  (except  the  samples)  has  ever 
been  delivered  to  the  defendants. 

T.  Janes  {fFaddy  with  him)  now  argued  for  the  plain- 
tiff (a). — ^There  was  a  sufficient  note  in  writing  of  the 
bargain,  signed  by  the  agent  of  the  parties  to  be  charged, 
within  the  meaning  of  the  17th  section  of  the  Statute  of 

(a)  Before  CrompUm^  J.,  WiUeSy  J.,  Byles^  J.,  Blackburn^  J«, 
Keating,  J^  and  MeUor,  J. 

N   2 


180  EXCHEQUER  REPORTS. 

Frauds.  The  defendants  adopted  the  act  of  Noakes,  the 
factor,  80  as  to  make  him  their  agent  for  the  purpose  of 
signing  the  contract.  An  authority  may  be  presumed  from 
subsequent  acts  of  assent  or  acquiescence,  and  a  small  mat- 
ter will  be  evidence  of  such  assent:  Paley  on  Principal  and 
Agent,  p.  171,  3rd  ed.,  Kinnitz  v.  Surry  (a).  IBlackbum,  J. 
— That  case  is  differently  reported  in  Espinasse  (&).  If,  as 
there  stated,  the  jury  found  for  the  defendimt  because  the 
bulk  did  not  correspond  with  the  sample,  the  question  upon 
the  statute  never  could  have  arisen.]  The  question  of  rati- 
fication does  not  arise,  because  all  the  acts  were  contem- 
poraneous. If  the  party  to  be  charged  recognises  his 
signature  made  on  the  note  by  another  person,  intending 
that  it  shall  be  his  assent  to  the  contract,  it  is  binding  on 
him  :  Schneider  v.  Norris  (c).  [Blachburn^  J. — There  the 
name  of  the  defendant  was  printed,  and  he  sent  the  paper 
with  his  printed  name  upon  it  to  the  plaintiffs.]  Here 
there  was  evidence  that  the  defendants  intended  that  the 
note,  with  their  name  upon  it,  should  be  a  memorandum  of 
the  bargain  binding  on  both  parties.  [ByUs^  J. — The  note^ 
with  the  defendants*  name  upon  it,  was  delivered  immedi- 
ately after  the  bargain^  the  defendants  knowing  that  without 
a  signature  by  themselves  or  their  agent  they  would  not  be 
bound.]  In  Saunderson  v.  Jackson  (d)  it  was  held  that  a 
subsequent  letter  written  and  signed  by  the  vendor,  referring 
to  the  order,  might  be  connected  with  a  bill  of  parceb,  in 
which  the  vendor's  name  was  printed,  so  as  to  render  it  a 
sufficient  note  of  the  bargain  within  the  statute.  Maclean 
V.  Dunn  {e)  b  also  an  authority  that  a  subsequent  recogni- 

(a)  Cited  In  Falejon  Principal  (c)  2  M.  &  Sel.  286. 

and  Agent,  171,  note,  3rd  ed.  (d)  2  Bos.  &  P.  238. 

(6)  5  £sp.  266,  nom.  KlinUz  t.  (e)  4  Bing.  722. 
Surry. 
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tion  of  a  contract  made  by  an  unauthprifed  agent  will  render        1862. 
it  binding  within  the  statute.     [ITi/fcf,  J. — Might  not  the      ^^"^^ 
jury  haye  found  that  the  conduct  of  the  parties  amounted  9. 

to  this:  **Put  that  which  is  our  bargain  into  a  note  in 
writing,  which  will  bind  us"?  If  the  jury  had  so  found, 
would  it  have  been  a  perverse  verdict?  Mellor,  J. —  Why 
should  the  defendants  ask  to  have  the  date  altered  if  it  was 
not  their  note  ?]  In  Johnson  v.  Dodffsan  {a),  the  buyer 
merely  wrote  his  name  and  the  terms  of  the  contract  in  his 
own  book  which  he  kept,  and  which  he  got  the  sellers*  i^nt 
to  sign  on  their  behalf^  and  that  was  held  asu£Bcient  memo- 
randum within  the  statute.  [Crompion,  J.-— There  the 
defendant  wrote  his  own  name.  In  Graham  v.  Musson  (&), 
where  the  buyer  requested  the  agent  of  the  seller  to  write  a 
note  of  the  contract  in  the  buyer's  book^  which  the  agent 
did  and  signed  his  own  name  to  it^  that  was  held  not  a 
sufGcient  note  of  the  contract  to  bind  the  buyer.]  Graham 
V.  FretweU(e)  is  an  authority  to  the  same  eifect ;  but  in  those 
cases  the  name  of  the  party  to  be  chai^d  did  not  appear 
on  the  contract^  and  there  was  no  evidence  that  the  agent 
of  the  seller  had  authority  to  act  as  agent  of  the  buyer, 
lliis  case  falls  within  the  principle  of  the  decision  in  Bird 
V.  BouUer  {d),  where  an  auctioneer's  clerk,  as  each  lot  was 
knocked  down,  named  the  purchaser  aloud,  and  on  a  sign  of 
assent  from  him  made  an  entry  accordingly  in  a  book,  and 
that  was  held  a  sufficient  memorandum  within  the  statute. 

Lush^  for  the  defendants. — This  is  not  the  case  of  a  sale 
by  a  broker  who  acts  as  agent  of  both  parties;  Messrs. 
Noakes  were  the  agents  of  the  plaintiff  alone.  Moreover, 
Messrs.  Noakes  were  factors,  not  brokers.  The  document 
which  they  wrote  out  was  merely  an  invoice  debiting  the 

(a)  2  M.  it  W.  653.  (c)  3  Man.  &  G.  368. 

(6)  5  Ring.  N.  C.  603.  (d)  4  B.  &  Adol.  443. 
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V, 
£VAK8. 


1862«  buyers.  [Blaekbum,  J. — The  document  was  a  contempora- 
DuRBELL  ^®o"8  note  of  the  bargain.  An  invoice  was  afterwards  sent 
to  the  defendants.]  It  was  never  intended  that  the  counter- 
foil should  be  handed  to  the  sellers ;  all  that  was  done  by 
Messrs.  Noakes  was  done  as  factors  of  the  sellers.  There 
is  no  evidence  that  Messrs.  Noakes  acted  as  agents  of  the 
defendants.  The  question  is,  not  whether  the  defendants 
accepted  the  document  as  a  true  record  of  the  contract,  but 
whether  their  name  was  written  by  a  person  authorized  to 
bind  them.  [Cromptan,  J. — This  was  a  cotemporaneous 
memorandum  which  both  parties  meant  to  be  the  contract.] 
There  may  be  a  writing  containing  the  terms  of  the  baigain 
which  is  not  a  note  or  memorandum  within  the  statute. 
For  instance  (as  in  the  case  put  by  fVUde,  B.,  in  the  Court 
below),  if  a  person  went  into  a  shop  and  purchased  goods 
above  the  value  of  10/.,  and  said  to  the  shopman,  ^*  Make 
an  invoice  of  the  goods,*'  and  he  did  it,  and  signed  the 
purchaser's  name  to  it,  that  would  not  bind  him  as  a  memo- 
randum of  the  contract  signed  by  his  agent  In  Grahamv* 
Musson  (a),  there  was  every  essential  of  a  contract.  It  is 
true  that  the  defendant's  name  did  not  appear  on  the  note,  but 
there  were  the  names  of  the  plaintiflp  and  the  agent ;  and  it 
is  clear  that  a  signature  by  an  agent,  on  behalf  of  his  piinci* 
pal,  will  satisfy  the  statute.  The  ground  of  that  decision 
applies  to  this  case,  viz.  that  there  was  no  evidence  that  the 
seller's  agent  had  authority  to  act  as  agent  of  the  buyer. 
[Byles,  J. — There  the  buyer  merely  said  to  the  agent, 
**  Write  in  my  book  a  note  of  the  contract  which  will  bind 
your  principal."  What  was  wanting  in  that  case  is  supplied 
in  this.  There  are  cross  documents,  and  the  defendant 
takes  one  knowicCg  that  it  binds  the  plaintiff,  and  alsoknow*- 
ing  the  law,  as  he  must  be  taken  to  do,  that  the  signature  of 
himself  or  his  agent  is  necessary  in  order  to  bind  him.]    If 

(a)  5  Bing.  N.  C.  603. 
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the  hctoTf  iDstead  of  writing  the  contract  in  his  own  book,        i862. 
had  written  it  In  the  defendants'  book,  that  would  not  have 
made  him  the  agent  of  the  defendants  for  the  purpose  of 
binding  them  by  his  signature.  At  what  point  did  he  become 
their  agent  ?    [Blackburn,  J. — In  Graham  v.  Mussan,  the 
judgment  of  Coltman,  J.,  proceeds  on  the  ground  that  the 
name  of  the  buyer  did  not  appear  on  the  note ;  here  the 
defendant's  name  was  written  on  the  note.]     It  was  not 
written  by  themselves,  nor  was  it  the  signature  of  an  agent 
authorized  to  bind  them  by  signing  their  name ;  but  it  was 
a  mere  designation  at  the  head  of  an  invoice  of  the  party 
who  bought  the  goods.     Graham  v.  Fretwell  (a)  is  a  strong 
authority  in  the  defendants'  favour.    There  the  buyer  made 
an  entry  of  the  contract  in  his  book,  and  the  seller's  agent, 
at  the  request  and  in  the  presence  of  the  buyer,  signed  the 
entry  so  made.     Here  the  transaction  was  nothing  more 
than  writing  out  an  invoice  and  delivering  it  to  the  buyer. 
Saundenan  v.  Jackson  {b)  and  Schneider  v.  Norris  (c)  are 
very  different  from  the  present  case.     In  both  those  cases 
the  name  of  the  seller  was  printed  on  the  bill  of  parcels  which 
was  delivered  to  the  buyer  at  the  time  of  the  sale,  and  it 
was  considered  that  the  seller,  by  filling  up  the  bill  of  parcels, 
adopted  the  printed  name  as  his  signature.     In  Saunder- 
9on  V.  Jackson,  Lord  Eldon  said: — ^  The  single  question  is, 
whether,  if  a  man  be  in  the  habit  of  printing  instead  of 
writing  his  name,  he  may  not  be  said  to  sign  by  his  printed 
name  as  well  as  his  vnitten  name."    And  in  Schneider  v. 
Norris,  Lord  Ellenborough  said : — *^  Here  there  is  a  signing 
by  the  party  to  be  charged  by  words  recognising  the  printed 
name  as  much  as  if  he  had  subscribed  his  mark  to  it,  which 
is  strictly  the  meaning  of  signing,  and  by  that  the  party  has 
incorporated  and  avowed  the  thing  printed  to  be  his ;  and  it  is 
the  same  in  substance  as  if  he  had  written  Norris  ^  Co.  with 

(a)  3  Man.  &  G.  368.  (h)  2  Bos.  &  F.  238. 

(c)  2  M.  &  Sel.  286. 
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1862.        his  own  hand/*    In  Johnson  v.  Dodgion  {a),  the  memo- 
'^'^^      randum  was  in  the  defendants  handwriting  and  contained 

_  V-  his  name,  and  he  meant  to  be  bound  by  it  as  a  complete 

contract  In  Bird  ▼•  Boulter  {b\  the  signature  was  by  the 
clerk  of  an  auctioneer,  who  is  the  recognised  agent  of  both 
parties.  In  Farebrother  v.  Simmons  (e),  the  auctioneer,  by 
suing  on  the  contract,  placed  himself  in  the  position  of  a 
contracting  party,  and  therefore  could  not  use  his  signature. 
\^Crompton,  J. — The  signature  of  an  auctioneer  or  broker  is 
sufficient  because  they  are  persons  deputed  by  the  parties 
to  make  a  contract  for  them ;  then  the  question  is  whether 
Messrs.  Noakes  were  not  requested  by  the  plaintiff^  and 
defendants  to  make  a  good  contract  between  them.]  Auc- 
tioneers and  brokers  make  the  contract  for  the  principals, 
who  do  not  come  together ;  and  they  have  an  implied  au- 
thority to  make  it  binding  on  both  parties  by  signing  their 
names;  but  here  the  defendants  were  present  and  making 
the  contract  on  their  own  behalf,  while  Messrs.  Noakes  acted 
for  the  plaintiff.  If  this  paper  had  been  intended  to  be  a 
binding  note  of  the  contract,  it  would  not  have  been  handed 
to  the  defendants.  [Blackburn,  J. — In  Johnson  v.  Dobson, 
the  memorandum  of  the  bargain  was  in  the  buyer's  book, 
which  he  kept.]  The  asking  for  an  alteration  in  the  date 
was  merely  asking  for  an  extension  of  credit,  and  would  not 
constitute  the  factor  the  agent  of  the  buyer  for  the  purpose 
of  signing  his  name.  It  is  merely  the  case  of  a  person  going 
into  a  shop  and  purchasing  goods,  and  upon  an  invoice 
being  handed  to  him  with  one  month's  credit  he  asks  for 
two,  and  the  invoice  is  altered  accordingly.  In  that  case, 
the  purchaser  could  not  be  said  to  have  made  the  shopman 
his  agent  to  contract  on  his  behalf. 

Jones  replied. 

(a)  2  M.  &  W.  653.  (6)  4  B.  &  Adol.  443. 

(c)  5  B.  &  Aid.  333. 
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Crompton,  J. — This  case  comes  before  us  on  an  appeal 
against  a  rule  to  enter  a  nonsuit;  and  we  have  to  see 
whether  there  was  eYidence  for  the  jury  sufficient  to  sustain 
a  yerdict  for  the  plaintiff.  If  there  was  no  evidence  for  the 
jury,  the  nonsuit  must  stand. 

I  confess  that  I  was,  at  Grst»  much  struck  with  the  obser- 
vation of  my  brother  WiUe,  as  reported  in  the  Court  below, 
in  which  he  likened  this  case  to  an  invoice,  and  a  purchaser's 
asking  to  have  the  invoice  altered.  But»  on  more  mature 
oonaideratiouy  I  cannot  agree  with  that  view.  I  think  there 
was  abundant  of  evidence  for  the  jury  that  the  writing  was 
not  intended  to  be  an  invoice,  and  I  think  there  was  some 
evidence  from  which  the  jury  might  have  found  that  Noakes 
was  an  agent  for  the  purpose  of  making  a  record  of  a  con- 
tract binding  on  both  parties. 

The  &cts  are  these : — The  plaintiff  having  sent  samples 
of  hops  to  Messrs.  Noakes,  his  hop  factors,  with  instructions 
to  sell  them  for  him,  but  not  under  a  certain  price,  the 
defendant  J.  Evans  called  at  Noakes*  office  and  looked 
at  them,  but  declined  to  give  the  price  which  they  asked. 
Subsequently,  on  the  same  day,  he  saw  the  plaintiff  and 
offered  him  a  reduced  price  for  his  hops,  which  the  plain- 
tiff refused,  and  ultimately  both  parties  went  together  to 
Noakes'  office,  and  there  a  dealing  for  the  hops  ensued,  in 
the  course  of  which  the  plaintiff,  in  the  presence  and  hear- 
ing of  the  defendant,  J.  Evans,  asked  Noakes  whether  he 
would  recommend  him  (the  plaintiff)  to  accept  Evans*  offer. 
Noakes  advised  him  to  do  so,  to  which  the  plaintiff  agreed, 
and  thereupon  Noakes  proceeded  to  make  out  a  contract, 
in  duplicate,  the  one  part  being  in  the  nature  of  a  "  bought 
note**  and  the  other  part  a  '*  sold  note."  One  part  was  handed 
to  the  defendant  J.  Evans,  at  all  events  he  saw  it,  and  a  jury 
might  say,  upon  the  facts,  that  he  adopted  it,  for,  finding 
the  date  of  the  note  to  be  Friday,  the  19th  October,  and 
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1862.  ^^^  according  to  the  custom  of  the  hop  trade  the  pur- 
chase money  for  the  hops  would  be  payable,  on  the  suc- 
ceeding Saturday  week,  the  27  th,  the  defendant  J.  Evans, 
in  order  to  have  an  additional  week's  time  for  the  payment 
of  the  money,  requested  Noakes  to  alter  the  date  to  the 
20th  October.  This  alteration  was  accordingly  made  by 
Noakes  in  the  defendant's  presence,  and  the  sold  note,  so 
altered,  was  then  delivered  by  Noakes  to  J.  Evans,  who  took 
it  away  with  him.  These  facts  shew  that  the  defendant  J. 
Evans  really  intended  that  a  binding  record  of  the  contract 
between  the  defendants  and  the  plaintiff  should  be  made  by 
Noakes ;  and,  if  so,  Noakes  was  the  agent  of  both  parties 
for  the  purpose  of  making  it. 

Then  comes  the  question  whether  Noakes  did  make  a 
binding  contract,  and  whether  this  document  is  right  in 
form.     And  here,  again,  what  are  the  &cts  ?    Noakes  drew 
out  a  note  of  the  contract  with  the  names  of  both  buyer 
and  seller  upon  it,  but  it  contained  nothing  which  could 
ordinarily  be  called  a  signature,  for  the  defendant's  name 
was  written  at  the  head  of  the  document;   and,  if  this 
had  been  the  first  case  on  the  subject,  I  should  have 
doubted  whether  the  placing  a  name  at  the  top  of  a  docn* 
ment  could  fairly  be  called  a  signature;  but  that  is  now 
past  discussion,  for  the  cases  have  decided  that  it  does  not 
signify  where  the  name  is  placed,  if  it  is  put  there  by  the 
party  sought  to  be  charged  or  some  person  deputed  by  him. 
It  may  be  at  the  head,  in  the  middle,  at  the  end,  or  in  any 
part  of  the  document     In  Schneider  v.  Norris  the  putting 
the  name  on  the   note  was  the  act  of  the  party  him- 
self, and  it  is  the  same  when  it  is  the  act  of  his  agent 
The  present  case,  however,  seems  to  me  to  range  itself 
rather  within  that  of  Johnson  v.  Dodffson,  and  the  class 
of  cases  there  cited.     Parke^  B.,  there   said:    ''I  think 
this   was    a    sufficient    memorandum    in    writing.     The 
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defendant's  name  was  contained  in  it  in  bis  own  hand- 
^ritingy  and  it  was  signed  by  the  plaintifls.     The  point  is 
in  effect  decided  by  the  cases  of  Saundersan  v.  Jackson  and 
Schneider  v.  Norris.    There  the  bills  of  parcels  were  held 
to  be  a  suflBcient  memorandum  in  writing,  it  being  proved 
that  they  were  recognised  by  being  handed  over  to  the 
other  party.    That  is  amply  sufficient  to  shew  he  meant  it 
to  be  a  memorandum  of  the  contract  between  the  parties." 
That  seems  to  me  identical  with  this  case,  assuming  the 
agency  to  be  proved.     In  that  case  the  party  never  signed 
his  name,  meaning  that  it  should  be  a  signature  within  the 
Statute  of  Frauds,  any  more  than,  according  to  Mr*  Lush,  the 
defendants  did  in  this  case,  but  it  was  held  to  be  his  signature, 
since  he  intended  his  name  to  be  there.  In  Johnson  v.  Dodg- 
son  Lord  Abinger  said : — ''  But  when  it  b  ascertained  that  he 
meant  to  be  bound  by  it  as  a  complete  contract,  the  statute 
is  satisfied,  there  being  the  note  in  writing  shewing  the 
terms  of  the  contract,  and  recognised  by  him."    That  ex- 
pressly  applies  to  the  present  case.    If  the  parties  meant 
the  writing  to  be  a  memorandum  of  their  contract,  it  b 
binding  on  them.   Here  b  a  document  on  which  the  name 
**  Messrs.  Evans  and  Co.*'  is  written  by  a  factor  who  was 
appointed  to  make  a  binding  contract  between  the  parties, 
and  he  makes  a  memorandum  containing  the  names  of  the 
buyer  and  seller,  and  the  terms  of  the  contract.     It  is  true 
that  the  words  ^*  Messrs.  Evans**  were  not  written  by  the 
defendant  J.  Evans,  but  he  saw  the  document  with  *^  Messrs. 
Evans'*  on  it,  and  he  requested  that  an  alteration  might  be 
made,  and  thereby  recognised  it  as  a  record  of  the  contract. 
Therefore  the  case  is  not  different  in  principle  bom  Johnson 
V.  Dodgson,  for,  assuming  there  was  evidence  that  Noakes 
was  the  party  intended  to  make  a  binding  contract  on  behalf 
of  both  buyer  and  seller,  he  would  have  authority  to  put  the 
defendants'  signature. 
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1862.  I  do  not  agree  with  Mr.  Lush  that  the  person  signing 

must  put  the  signature^  intending  to  make  a  binding  con- 
tract within  the  Statute  of  Frauds.  When  once  it  is  esta- 
blished that  he  is  a  party  deputed  to  make  a  binding 
contract,  any  signature  by  him  is  sufficient.  If  Noakes 
had  formally  signed  one  part  of  the  memorandum  with 
the  name  of  *^  Evans  &  Co.*'  and  the  other  with  the  name 
*'  Durrelly''  he  would  have  had  authority  to  do  so ;  and  it  is 
sufficient  if  the  party  signing  is  agent  to  make  the  signature, 
although  there  was  no  express  idea  at  the  time  that  it  should 
be  a  signature  within  the  Statute  of  Frauds. 

Grahajn  v.  Musson  had  some  weight  with  me  at  finst,  but 
it  is  not  so  like  the  present  case  as  Johnson  v.  Dodgson, 
Graham  v.  Musson  turned  upon  the  nature  of  the  signa- 
ture.   The  seller's  agent  made  in  the  buyer's  book  an  entry 
of  the  contract,  in  which  the  seller^s  name  was  at  the  top, 
and  the  agent  signed  his  own  name  at  the  bottom.   He  was 
not  the  agent  of  the  buyer;  and  in  signing  his  own  name 
he  only  bound  his  principal.    If  he  had  signed  the  buyer's 
name,  at  his  request,  the  case  might  have  fallen  within  the 
authority  of  Bird  v.  Boulter.     I  should  Have  thought  that 
there  was  some  evidence  to  go  to  the  jury  as  to  what  his 
authority  was.     Bird  v.  Boulter  is  in  the  plaintiff's  favour. 
There  it  was  held  that  the  auctioneer's  clerk  was  impliedly 
authorized  by  both  parties  to  make  a  -binding  contract 
for  them,  merely  from   the  surrounding    circumstances, 
and   that  the  writing  by  him  of  the  name  of  the  pur- 
chaser was  a  sufficient  signature,  although  the  purchaser 
never  intended  to  give  him  a  distinct  authority  to  make  a 
signature  binding  under  the  statute.     The  cases  of  an 
auctioneer  and  a  broker  shew   the  principle.     When  a 
person  is  in  such  a  situation  that,  by  the  usage  of  trade  or 
the  necessity  of  the  case,  he  has  an  implied  authority  to 
make  a  binding  contract,  a  signature  by  him  is  sufficient, 
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and  that  applies  to  the  case  of  third  persons  deputed  to 
make  a  contract ;  as,  in  the  well  known  case  of  a  broker,  it      _ 
may  be  shewn  by  parol  that  the  parties  intended  to  make  «• 

such  a  contract.  It  may  be,  that  I  should  not  have  been 
dissatisfied  if  the  jury  had  taken  another  view,  and  found 
that  this  document  was  an  invoice;  and  I  am  not  sure 
that,  if  I  were  on  the  jury,  I  should  find  a  verdict  for  the 
plaintiff;  but  the  question  now  is,  whether  there  was  any 
evidence  for  the  jury,  and  that  is  the  only  matter  on  which 
we  differ  firom  the  Court  below.  I  think  there  was  some 
evidence  that  Noakes  was  intended  by  the  buyer  and  seller 
to  make  a  record  of  a  binding  contract  between  them. 
The  result  is  that  the  judgment  of  the  Court  below  must 
be  reversed,  and  the  verdict  will  stand  for  the  plaintiff. 

I  may  add  that  my  brother  JVilles,  who  heard  a  great 
part  of  the  argument,  entertains  a  strong  view  the  same 
way.  Indeed,  I  believe  he  is  of  opinion  not  only  that  there 
was  evidence  to  go  to  the  jury,  but  that  the  verdict  ought  to 
be  for  the  plaintiff. 

Byles,  J. — Myl)rother  CrampUm  has  gone  so  fully  into 
the  case  that  I  do  not  propose  considering  it  at  any  length, 
but  I  cannot  help  stating  how  it  presents  itself  to  my  mind. 

I  think  there  was  evidence  for  the  jury  to  sustain  the 
verdict  for  the  plaintiff.  It  appears  by  the  cases  that  a 
signature,  though  not  at  the  foot  but  at  the  head  of  the 
document,  is  abundantly  suflBcient.  Then,  was  Noakes  an 
agent  to  bind  both  parties  ?  It  is  true  that  he  was  the  factor 
of  the  plaintiff,  but  the  defendant  knew  that.  The  document 
was  written  by  Noakes  in  the  plaintifl^s  presence,  so  that 
without  doubt  he  was  bound.  Then  what  does  the  defend- 
ant do  ?  He  sees  a  duplicate  written  by  the  hand  of  the 
%ent,  and  he  knows  what  was  written :  he  suggests  to  the 
%ent  to  make  an  alteration,  and  he  receives  from  him  one 
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part  so  altered^  knowing  that  there  is  a  counterpart  of  the 
contract  binding  on  the  plaintiff;  and  the  case  finds  that 
what  was  delivered  to  him  was  a  note  in  duplicate.  Then 
the  only  question  is,  whether  Noakes  was  authorized  to 
write  the  defendants'  name  in  the  way  he  did.  There  is  no 
doubt  he  was,  for  the  defendant,  J.  Evans,  recc^ised  and 
adopted  it.  The  document  not  having  been  regularly  signed 
at  the  first,  it  was  a  question  for  the  jury  whether  the  parties 
meant  to  be  bound  by  it  as  it  stood ;  and  I  say  no  more  than 
that  there  was  evidence  for  the  jury  that  they  did. 

Blackburn,  J. — I  am  also  of  opinion  that  there  was 
evidence  for  the  jury  that  the  memorandum  was  signed,  on 
behalf  of  the  defendants,  in  such  a  way  as  to  bind  them.  I 
do  not  read  the  case  as  if  Noakes  were  a  broker,  who  firom 
the  naturle  of  his  employment  was  authorized  to  register 
contracts  between  parties,  and  I  do  not  understand  from 
the  case  that  the  counterfoil  was  a  bon^t  note,  so  that 
if  there  had  been  a  variance  in  the  terms  of  that  and  the 
sold  note,  there  would  have  been  no  contract  between  the 
parties :  ITiamton  v.  Kempster  (a).  I  cannot  think  that  the 
note  handed  to  the  defendants,  and  the  copy  which  Noakes 
kept  in  his  book,  were  ever  intended  to  be  bought  and  sold 
notes.  But,  taking  the  case  as  it  stands,  I  think  there  was 
evidence  fix)m  which  a  jury  might  infer  that  this  was  a 
memorandum  signed  by  the  defendants,  so  as  to  bind  them. 

The  statute  requires  a  note  or  memorandum  signed  by  the 
parties  to  be  chained,  or  their  agents  thereunto  authorised. 
It  is  not  necessary  that  the  parties  should  sign,  but  it  is  essen- 
tial that  there  should  be  a  signature  either  by  them  or  their 
agents  thereunto  authorized.  Then  the  first  question  is,  whe- 
ther Noakes  was  authorized  or  requested  by  the  defendants 
to  write  their  name  for  the  purpose  of  signing  the  note.    If 

(a)  5  Taunt.  786. 


EASTER  VACATION,    25    VICT. 

the  matter  were  res  iDtegra,  I  should  doubt  whether  a  name 
printed  or  written  at  the  head  of  a  bill  of  parcels  was  such 
a  signature  as  the  statute  contemplated ;  but  it  is  now  too 
late  to  discuss  that  question.  If  the  name  of  the  party  to 
be  charged  is  printed  or  written  on  a  document,  intended  to 
be  a  memorandum  of  the  contract,  either  by  himself  or 
his  authorized  agent,  according  to  Schneider  v.  Norris  and 
Saunderson  v.  Jackson  it  is  his  signature,  whether  it  is  at 
the  beginning,  or  middle,  or  foot  of  the  document.  In 
Johnson  v.  Dodgson  the  memorandum  was  retained  by  the 
defendant  in  his  own  possession,  but  as  it  contained  his 
name,  and  was  intended  to  be  a  note  of  the  contract,  it  was 
held  binding  on  him,  although  the  fact  of  his  keeping  it 
was  a  clear  indication  that  he  never  intended  it  as  voucher 
of  his  being  bound,  but  only  to  bind  the  other  party.  That 
is  important  to  observe,  because  here  the  note  handed  to 
the  buyers  was  never  intended  to  be  a  voucher  that  the 
sellers  were  bound,  but  to  be  kept  by  the  buyers  as  a 
memorandum  of  a  contract  binding  on  them. 

The  judgments  in  this  case  in  the  Court  below  proceeded 
mainly  on  the  observation  of  Wilde,  B.,  in  the  course  of 
the  argument,  that  this  document  was  merely  an  invoice 
or  bill  of  parcels  and  not  a  contract  binding  on  the  de- 
fendants. So  far  I  agree,  that  if  an  invoice  or  bill  of  parcels 
is  made  out  and  delivered  by  the  vendor  to  the  vendee, 
which  is  not  intended  to  be  a  memorandum  of  the  contract 
but  merely  the  account  of  the  vendor,  that  cannot  be  con* 
sidered  as  a  contract  binding  the  vendee,  for  the  vendor 
would  have  no  authority  to  make  it.  But  on  the  other 
point  I  differ.  I  cannot  look  upon  this  document  as  an 
invoice  or  bill  of  parcels  in  the  sense  that  it  was  only  in- 
tended to  be  the  vendor's  account  of  the  contract  If  the 
facts  are  looked  at,  it  is  impossible  to  deny  that  there  is 
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evidence  from  which  a  jury  might  draw  the  inference  that 
it  was  written  by  the  defendants'  authority  as  a  record  of 
a  contract  by  which  both  parties  meant  to  be  bound — (His 
lordship  read  the  statement  in  the  case  as  to  the  drawing  op 
and  alteration  of  the  memorandum.) — That  is  evidence  for 
the  jury  that  Noakes  was  requested  to  alter  this  writing,  not 
merely  as  the  seller's  account,  but  as  a  record  of  the  contract 
binding  on  both  parties.  The  document  so  altered  was 
given  to  the  defendants  and  kept  by  them.  Therefore,  the 
name  of  the  defendants  being  written  by  an  authorized  agent 
on  a  document  intended  by  them  to  be  a  memorandum  of  the 
contract,  the  case  is  identical  with  that  o{  Johnson  v.  Dodgsouy 
except  that  there  the  buyer  wrote  the  terms  of  the  contract 
and  his  name  with  his  own  hand ;  here  Noakes  wrote  the 
buyers'  name.  That  circumstance  however  affords  no  solid 
distinction  except  as  to  the  weight  of  evidence ;  and  I  do 
not  see  why  we  should  be  called  upon  to  overrule  that  case, 
which  is  productive  of  no  evil.  There  is  the  decision  of 
two  eminent  Judges  that,  where  a  document  contains  the 
name  of  the  party  to  be  charged,  and  he  intended  it  to  be 
a  binding  memorandum  of  the  contract,  that  is  sufficient. 
Graham  v.  Musson  differs  in  this  respect,  that  there  the 
name  of  Musson,  the  buyer,  did  not  appear  on  the  docu- 
ment.  At  the  request  of  Musson,  Dyson,  the  seller's 
agent,  signed  it  with  his  own  name  in  order  to  bind 
the  seller;  and  unless  the  name  "Dyson"  be  read  as 
''Musson,"  there  was  no  signature  by  the  buyer.  But 
Dyson  was  the  agent  of  North  and  Co.,  the  sellers;  and 
it  is  the  same  as  if  he  had  written  ''  per  proc.  North  and 
Co.,  J.  Dyson."  On  that  ground  the  case  is  consistent  with 
Johnson  v.  Dodgson. 

Kbatino,  J.-— I  am  also  of  opinion  that  the  judgment  of 
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the  Court  below  cmnnol  be  opbeld,  becmuse  there  was  evi- 
dence tost  the  jury  that  the  memonndum  was  written  by 
the  aathority  of  the  defendants.  That  being  so,  it  is  the 
same  as  if  it  was  written  by  the  defendants  themselTes;  and 
if  it  had  been  written  by  them,  there  is  abundant  aathority, 
from  Lemayne  ▼•  Siankf  (a)  downwards,  that  a  name  ap- 
pearing where  this  name  does  is  suflBcient  to  satisfy  the 
requisites  of  the  statute. 

Mbllob,  J. — I  am  also  of  opinion  that  the  judgment  of 
the  Court  below  ought  to  be  reversed.  I  confess,  that  when 
I  first  read  the  case  I  thought  that  there  was  not  a  sufficient 
memorandum  of  the  contract,  but  I  came  to  that  conclu* 
sion  without  considering  whether  there  was  evidence  for  the 
juiy  that,  when  the  memorandum  was  signed  by  Noake% 
the  circumstances  of  the  case  clothed  him  with  an  authority 
to  make  a  contract  binding  on  both  parties.  Looking  at 
the  ftcts  I  think  there  was  evidence  of  such  an  authority. 
The  circumstance  of  the  plaintiff*s  appeal  to  Noakes  shews 
that  he  was  in  the  confidence  of  both  parties ;  and  at  their 
request  he  drew  up  the  memorandum,  not  as  an  invoice  but 
a  binding  record  of  what  they  had  agreed  upon.  Graham  v. 
Muison  does  not  conflict  with  Johnson  v.  Dodgson  ;  for  in 
the  former  case  there  was  no  evidence  of  that  on  which  we 
proceed  in  this  decision. 

Judgment  reversed. 

(a)  8  Lev.  1. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer,) 


^^y  20.  Cumberland  ».  Copeland. 

Held,  in  the       J  HIS  was  an  appeal  from  the  decision  of  the  Court  of 

Exchequer 

Chamber  Exchequer  in  discharging  a  rule  to  increase  the  damages, 

judgment  of  if  the  Court  should  be  of  opinion  that  an  assignment  of 
Exchequer),  copyright  in  a  dramatic  piece,  made  after  the  54  Geo.  3, 
ment'^^f'Tp^.'  c-  156,  and  before  the  6  &  6  Vict.  c.  46,  and  attested  by 
"ft^^th^^        one  witness  only,  was  valid. 

54  Geo.  3, 
c.  15C,  and 

before  the  Lush  (C.  PoUock  with  him)  arffued  for  the  plaintiff. — 

5  &  6  Vict.  n..  .  .  ,  /.  i_ 

c.  45,  need  not  This  assignment  was  made   in   the  year  1835,  after  the 

54  Geo.  3,  c.  156,  and  before  the  5  &  6  Vict.  c.  45,  which 
repealed  the  former  Acts.  The  8  Anne,  c.  19,  required 
that  an  assignment  of  copyright  should  be  in  writing,  but 
neither  that  Act  nor  the  54  Geo.  3,  c.  156,  in  terms  required 
that  the  assignment  should  be  attested  by  two  witnesses.  The 
8  Anne,  c.  19,  s.  1,  conferred  on  the  author  of  any  book  a 
copyright  for  fourteen  years,  and  imposed  a  penalty  on  any 
person  who  should  within  that  time  print  and  publish  it 
"  without  the  consent  of  the  proprietor  or  proprietors  thereof 
first  had  and  obtained  in  writing,  signed  in  the  presence  of 
two  or  more  credible  witnesses."  The  41  Geo.  3,  c  lO?^ 
which  extended  the  copyright  to  another  term  of  fourteen 
years  if  the  author  were  then  living,  contained  a  similar 
prohibition  against  printing  and  publishing  any  book  with- 
out the  consent  of  the  proprietor.  Both  the  8  Anne,  c.  199 
and  41  Geo.  3,  c.  107,  required  a  consent  to  be  in  writing  and 
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attested  by  two  witnesses ;  bat  the  54  Geo.  3»  c.  156,  though 
it  reqaires  the  coDseot  to  be  in  writioff,  omits  the  words 
'^signed  in  the  presence  of  two  or  more  credible  witnesses.'* 
In  I^ftoer  ▼.  Walker  {a)  the  assignment  was  not  in  writing, 
and  Lord  EUemborough  said,  <<  that  the  statute  (8  Anne, 
c.  IP,)  having  reqnired  that  the  consent  of  the  proprietor, 
in  order  to  authorize  the  printing  or  reprinting  of  any  book 
by  any  other  person,  shall  be  in  writing,  the  conclusion 
from  it  seemed  almost  irresistible  that  the  assignment  must 
also  be  in  writing ;  for  if  the  licence  which  is  the  lesser 
thing,  most  be  in  writing,  a  fortiori  the  assignment,  which 
is  the  greater  thing,  must  be  also."    That  case  was  decided 
on  the  13th  June,  1814,  and  on  the  29th  July,  in  the  8ame 
year,  the  54  Geo.  3,  c.  1 56,  passed,  so  that  it  would  seem  that 
the  legislature  studiously  omitted  the  requisition,  contained 
in  the  two  former  Acts,  of  an  attestation  by  two  witnesses. 
The  54  Geo.  3,  c.  156,  has  by  implication  repealed  the 
8  Anne,  c.  19.     The  4th  section  of  the  54  Geo.  3,  c.  156, 
recites  the  two  former  Acts  and  extends  the  copyright  to 
twenty-eight  years  and  for  the  life  of  the  author.     It  then 
repeats,  in  the  same  language  as  in  the  former  Act,  the 
prohibition  against  printing  and  publishing  any  book  with*- 
out  the  consent  of  the  proprietor  in  writing,  hut  omits  all 
mention  of  attestation.     That  is  inconsistent  with  the  sta- 
tute of  Anne,  and  therefore  impliedly  repeals  it.    An  author, 
having  acquired  a  new  right  under  the  54  Geo.  3,  c.  156,  canr 
not  render  an  assignee  liable  to  the  penalty  because  his  writ* 
ten  assignment  is  notattcsted.  The  2nd  section  of  the  8  Anne, 
c.  19,  is  also  inconsistent  with  the  5th  section  of  the  54  Geo. 
3,  c.  156  ;  for  by  the  former  Act  a  person  is  not  subject  to 
any  penalty  for  printing  a  book  without  the  consent  of  the 
proprietor,  unless  it  is  entered  in  the  register  book  of  the 
Company  of  Stationers ;  while  by  the  latter  Act  the  only 

(fl)  3  M.  &  Sel.  7. 


^^'  EXCHEQUER  REPORTS. 

1862.       effect  of  the  omission  to  raster  is  to  subject  the  poblisher 
CuMBMLAjiD  ^^  ^^^  ^^^  ^  *  penalty  of  5L    There  is  no  authority 
Cop  *'  against  this  view.     Davidson  v.  Bohn  (a)  was  decided  after 

the  54  Geo.  3,  c.  156,  but  in  that  case  the  date  of  the 
assignment  does  not  appear,  and  this  point  was  not  raised. 
In  Jefferys  v.  Boosey  (b)  the  point  incidentally  arose,  and  a 
majority  of  the  Judges  were  of  opinion  that  the  8  Anne, 
c.  19,  impliedly  repealed  the  54  Geo.  3,  c  156.  [Oomptofi, 
J. — Lord  St  Leonards  is  really  the  only  authority  against 
the  plaintiff,  as  Alderson,  B.,  attached  too  much  weight  to 
Davidson  v.  Bohn."]  In  Kyk  v.  Jeffreys  (c),  Lord  Wensley* 
dale  said: — ^*I  think  that  the  opinion  of  the  six  Judges  in 
the  case  of  Jefferys  v.  Boosey  was  correct ;  that,  since  the 
statute  of  54  Geo.  3,  there  is  no  occasion  to  have  an  assign- 
ment in  writing  of  a  copyright  executed  in  the  presence  of 
two  witnesses,  and  I  think  that  in  this  case  the  receipt  in 
writing  of  the  14th  May,  1841,  would  operate  as  an  effectual 
assignment." 

Murray,  for  the  defendant. — The  doctrine  laid  down  in 
Power  V.  Walker  {d)  has  never  been  questioned  in  a  Court 
of  error;  and  for  more  than  forty  years  has  been  considered 
as  settled  law.  It  was  expressly  recognised  by  Lord  Eldon 
in  Morris  ▼.  Kelly  («).  The  same  doctrine  prevails  in  the 
case  of  patent  right.  Every  patent  contains  a  clause  pro- 
hibiting any  person  from  using  the  invention  without  the 
consent  in  writing  of  the  patentee  under  his  hand  and  seal; 
and  therefore  an  assignment  must  be  made  in  the  same 
manner.  [^Blachburn,  J. — It  may  be  doubtful  whether  the 
Crown  has  power  to  alter  the  common  law  right  of  assign- 
ment.   Crompton,  J. — Assuming  that  an  assignment  is  only 

(a)  6  C.  B.  456.  (cQ  3  M.  &  Sel.  7. 

(5)  4  H.  L.  815.  («)  1  Jac.  &  W.  481. 

(c)  3  Macq.  611.617. 


a  perpelial  ficcnce,  wben  the  kgislatiiie,  by  the  54  Gea  3»  i8G2« 
e.  156,  &  4,  proTides  far  the  ctae  of  a  licence  it  abo  pro- 
▼ides  far  the  ctae  of  an  aaa^ment^  and  if  the  leaaoning  of 
Lord  EOeaitnmgk  be  carried  out,  as  that  Act  does  not 
leqaire  that  a  licence  dioold  be  attested,  so  neither  is  it 
neccasaiy  that  an  assignment  ahonld  be  attested.]  The 
8  Anne,  c  16,  s.  1,  shooM  be  read  as  if  it  contained  an 
express  enactment  diat  an  assignment  shall  be  in  writing 
attested  by  two  witnesses;  and  that  is  not  repealed  by  the 
54  Geo.  3,  c.  156.  In  Jeffeiys  t.  Baa$ef{a),  even  the 
Jodges  who  dissented  on  the  main  point  agreed  that  the 
oonstroction  pat  upon  the  statute  of  Anne  in  Power  ▼. 
Walker  ought  not  to  be  disturbed.  The  8th  section  of  the 
54  Geo.  3,  c.  156,  conferred  on  anthors  new  rights.  Ir 
provided  that  if  the  author  of  any  book  not  published  four- 
teen years  at  the  time  that  Act  passed,  should  afterwards 
die  before  the  expiration  of  the  fourteen  years^  his  personal 
representatiTC  should  have  the  sole  right  of  printing  and  pub- 
lishing the  book  for  the  further  term  of  fourteen  years  after 
the  expiration  of  the  first  fourteen  years.  Now,  the  right 
to  the  original  term  of  fourteen  years  was  under  the  8  Anne, 
c.  19,  but  if  that  statute  was  repealed  by  the  54  Gea  3, 
c.  156,  the  term  would  cease  and  the  provisions  of  the  8th 
section  of  the  latter  Act  would  feil  of  effect  The  54  Geo.  3, 
c.  156,  was  never  intended  to  interfere  with  the  decision  in 
Power  ▼•  Walker.  That  bill  was  introduced  into  the  House  of 
Commons  on  the  10th  May,  1814,  andiVioer  v.  Walker  was 
decided  on  the  13th  June,  1814.  The  8  Anne,  c  19,  con- 
tained, in  effect,  two  distinct  provisions^  viz.,  that  a  consent 
shall  be  in  writing  attested  by  two  witnesses,  and  that  an 
assignment  shall  be  in  writing  attested  by  two  witnesses ; 
and  though  the  54  Geo.  3,  c.  156,  has  dispensed  with  the 
necessity  for  two  witnesses  in  the  case  of  a  consent,  it  does 

(a)  4  11.  L.  815 
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1862.        not  follow  that  it  has  altered  the  law  with  respect  to  an 
CuMBERLAiio    *^*8"°™®n'-     ^s  obscrvecl  by  Lord  St.  Leonards  in  Jefferys 
»•  V.  Boosey  (a),  "  it  would  rather  seeniy  after  such  a  tenor  of 

determination,  after  the  law  had  been  so  settled,  that  the 
legislature,  by  being  silent  with  regard- to  the  assignment, 
meant  that  to  remain  although  it  altered  the  law  with 
respect  to  the  consent."  The  54  Geo.  3,  c.  156,  does  not 
in  express  terms  repeal  the  8  Anne,  c.  19,  and  there  is  no 
reason  why  it  should  be  considered  as  doing  so  by  intend- 
ment ;  for  the  two  Acts  may  well  stand  together. 

Lush  was  not  called  upon  to  reply. 

■ 

Erle,  C.  J. — I  am  of  opinion  that  the  judgment  of  the 
Court  below  ought  to  be  reversed. 

The  question  is,  whether  an  assignment  of  copyright,  after 
the  54  Geo. -3,  c.  156  and  before  the  5  &  6  Vict.  c.  45, 
attested  by  one  witness  only,  is  valid.  The  contention  is 
that  no  such  assignment  can  be  valid  unless  it  is  attested  by 
two  witnesses.  The  reasoning  upon  which  that  is  founded  is 
that  the  8  Anne,  c.  19,  which  was  passed  to  protect  authors, 
contains  stringent  provisions  against  the  infringement  of 
copyright,  and  provides  that  the  consent  of  an  author  to 
the  publication  of  his  book  shall  not  be  proved  except  by  a 
writing  attested  by  two  witnesses ;  and  therefore  the  law 
was  clearly  established,  that  the  proprietor  of  a  book  could 
not  give  his  consent  to  its  publication  by  another  person 
except  by  a  writing  attested  by  two  witnesses.  The  qnes- 
tion  having  arisen  in  1814,  in  Power  v.  JVaIker{b\  whether 
a  copyright  could  be  assigned  without  writing,  the  Court  of 
King^s  Bench  held  that  an  assignment  was  in  the  nature  of 
a  perpetual  licence,  and  if  a  licence,  which  is  a  less  thing, 
must  be  in  writing,  a  fortiori  an  assigmcnt  must  also  be  in 
(a)  4  H.  L.  995.  (b)  3  M.  &  Scl.  7. 
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writing.    Whether  or  no  an  assignment  must  be  attested 
by  two  witnesses  was  not  the  qnestion  before  the  Court.     In 
DemdUan  ▼.  Bokn  (a)  the  question  was  considered  as  if  the 
assignment  had  been  made  before  the  54  Geo.  3,  c.  156, 
and  the  same  reasoning  was  adopted,  viz.,  that  an  assignment 
most  be  in  writing  because  a  licence  must  be  in  writing; 
an  assignment  must  be  attested  by  two  witnesses  because  a 
licence  must  be  attested  by  two  witnesses.     However,  the 
51  Geo.  3,  c  156,  passed,  which  enacted  that  after  that 
statute  the  consent  must  be  in  writing;  so  that  a  consent 
in  writing  would  be  a  defence  to  a  suit  for  the  infringement 
of  copyright.     An  enactment  that  a  consent  in  writing 
shall  be  valid  is^  by  implication,  an  enactment  that  a  consent 
in  writing  shall  be  valid  without  being  attested  by  two 
witnesses.    It  is  clear  to  my  mind  that,  after  the  54  Geo.  3, 
c^  1 56  passed,  the  plaintiff  could  not,  without  infringing  the 
express  words  of  the  statute,  say  that  a  consent  in  writing 
did  not  bind  him  unless  attested  by  two  witnesses ;  and  if 
a  consent  in  writing  is  valid  without  being  attested  by 
two  witnesses,  it  seems  to  me,  as  a  matter  of  reasoning, 
to  follow  that  an   assignment  is  valid  without  being  at- 
tested by  two  witnesses;  for  if,  as  was  argued,  prior  to  the 
54  Geo.  3,  c.  156,  because  a  consent  in  writing  was  not 
valid  unless  attested  by  two  witnesses  so  neither  was  an 
assignment,  as  a  consent  in  writing  is  now  valid  without 
being  attested  by  two  witnesses  so  also  is  an  assignment. 

The  case  of  Davidson  v.  Bohn  seems  to  me  be- 
side the  question,  which  is,  what  is  the  eflfect  of  the 
54  Geo.  3,  c.  156;  and  in  Jefferys  v.  Boosey  there  were 
six  Judges,  including  Chief  Justice  Jervis  and  my  brother 
Crompton  on  one  side,  and  Baron  Alderson  and  Lord  St, 
Leonards  on  the  other  side.  Baron  Alderson^  however,  was 
by  implication  in  favour  of  the  view  we  now  take,  because 

(a)  6  C.  B.  456. 


Cumberland 

r. 

COPELAHD. 
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he  considered  that  Davidson  v.  Bohn  was  decisive  of  the 

question^  without  adverting  to  the  fact  that  it  did  not  pro- 

V'  ceed  upon  the  construction  of  the  54  Geo.  3,  c.  156.     In 

COPJELASD. 

truth,  that  case  does  not  touch  this  point,  since  the  54  Geo.  3, 
c.  156,  destroyed  the  force  of  the  reasoning  on  which  the  judg- 
ment of  Lord  Ellenborough  in  Power  v.  Walker  was  founded. 

In  Jefferys  v.  Boouy^  Lord  JVensleyddle  said  that,  after 
much  consideration,  he  thought  that  the  54  Geo.  3,  c 
156,  had  impliedly  repealed  the  8  Anne,  c.  19;  and 
having  had  time  to  mature  his  judgment,  in  the  interval 
between  Jefferys  v.  Boosey  and  Kyle  v.  Jeffreys  (a),  in  the 
latter  case  he  states  his  present  opinion,  that  since  the 
54  Geo.  3,  a  156,  an  assignment  in  writing  of  a  copyright 
need  not  be  attested  by  two  witnesses.  Lord  St  Leonards  in 
Jefferys  v.  Boosey  expressed  a  contrary  opinion.  He  seems 
to  have  considered  that  by  the  construction  put  upon  the 
8  Anne,  c.  19,  a  consent  and  an  assignment  have  been 
impliedly  declared  to  be  void  unless  in  writing  attested  by 
two  witnesses,  and  that  though  the  54  Geo.  3,  c.  156, 
repealed  the  provision  as  to  the  consent,  it  did  not  repeal  it 
as  to  the  assignment.  That  is  an  extended  construction  of  a 
statute  which,  according  to  our  opinion,  is  repealed ;  and  with 
great  deference  to  Lord  St.  Leonards^  I  cannot  help  thinking 
that  the  statutes  afford  strong  ground  for  that  opinion. 

It  seems  to  me  that  where  there  is  a  conflict  of  opi* 
nion  the  result  of  the  legislation  is  worthy  of  the  attention 
of  the  Court;  and  if  we  put  the  construction  contended 
for  on  these  Acts  we  should  enable  the  vendor  to  keep 
the  price  and  defeat  the  sale,  because  he  has  not  complied 
with  a  technical  formality.  The  assignment  must  be  in 
writing,  but  it  seems  to  me  that  the  legislature  has  pur- 
posely omitted,  in  the  54  Gea  3,  c.  1 56,  that  it  shall  be 
attested  by  two  witnesses.     In  the  case  of  wills  it  may  well 

(a)  3  Macq.  61. 
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be  that  greater  form  and  ceremony  is  required  in  order  to       1862. 
avoid  all  doubt  as  to  the  intention  of  deceased  persons,  but 


CnirBB&LAHD 


i 


that  cannot  apply  to  ordinary  contracts  between  living  per-  ». 

COPBLAKD. 

sons.     For  these  reasons  I  am  of  opinion  that  the  judgment 
of  the  Court  below  must  be  reversed. 


Cbompton,  J. — ^I  am  of  the  same  opinion.  I  will  not 
repeat  the  reasons  which  have  been  so  fully  stated  by  the 
Lord  Chief  Justice,  and  in  which  I  entirely  concur ;  but 
will  only  make  an  observation  on  one  of  the  ways  in  which 
the  case  was  put  by  Mr.  Murray^  viz.,  that  the  8  Anne, 
c.  1 9,  s.  1,  must  be  read  as  if  it  contained  two  distinct  clauses, 
the  one  relating  to  a  consent,  the  other  to  an  assignment. 
But  that  is  not  the  meaning  of  the  statute.  Supposing  the 
legislature,  when  they  treated  of  a  consent  or  licence,  in 
effect  included  an  assignment  as  a  kind  of  perpetual  licence, 
which  is  the  groundwork  of  Lord  St  Leanardtf  reasoning, 
I  cannot  think  his  reasoning  satis&ctory.  He  says  that, 
although  the  legislature  has  dispensed  with  the  necessity  of 
two  witnesses  to  a  consent,  it  does  not  follow  that  two 
witnesses  are  no  longer  necessary  to  an  assignment.  T^ord 
Ettenborough  merely  said  that  a  licence  included  an  assign- 
ment, (not  as  if  there  were  two  separate  clauses,  the  one 
relating  to  a  consent,  the  other  to  an  assignment);  therefore, 
when  the  clause  as  to  the  consent  was  repealed,  it  would 
follow  that,  as  that  clause  governed  the  assignment,  the 
necessity  for  two  witnesses  in  that  case  also  no  longer 
existed. 

WiLLES,  J.,  Blackbubn,  J.,  Keating,  J.,  and  Mellor,  J., 
concurred. 

Judgment  reversed,  and  rule  absolute 
to  increase  the  damages. 
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1862. 


IN  THE  EXCHEQUER   CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 


May  17. 


Wake,  Executor  of  T.  Wilkinson,  t?.  T.  W.  Harrop  and 

J.  C.  Harrop. 

X  HIS  was  a  proceeding  in  error  on  the  judgment  of  the 
Court  of  Exchequer  for  the  defendants  on  demurrer  to  a 
plea  on  equitable  grounds.  The  pleadings  fully  appear  in 
the  report  of  the  case  in  the  Court  below.     (6  H.  &  N.  7(58.) 

Manisty  (with  whom  was  Lewers)  argued  for  the  plain- 
tiff (a). — First,  it  IS  not  competent  to  the  defendants  to 
give  parol  evidence  to  discharge  themselves  from  an  obliga- 
tion which  the^  have  contracted  by  a  written  instrument. 
This  does  not  differ  from  the  ordinary  case  of  an  agent  who 
the^defendants  ^'8"^  ^  principal  art4  then  seeks  to  exonerate  himself  by 

evidence  that  he  was  an  agent.     But  parol  evidence  can 


To  a  declara- 
tion on  a 
charter-party, 
alleging  as  a 
breach  a 
refusal  by  the 
defendants  to 
load  a  cargo, 
the  defendants 
pleaded  as  an 
equitable 
defence  that 
thoy  entered 
into  the 
charter-party 
solely  as 
agents  for  A.  D. 
and  Co.,  and 


never  be  admitted  for  the  purpose  of  exonerating  an  agent' 


signed  the 
charter-party 
it  was  agreed 
and  under- 
stood between    who  has  entered  into  a  written  contract  in  which  he  appears 

and  the  de-       as  principal,  even  though  he  should  propose  to  shew,  if 

the  defendants  allowed,  that  he  mentioned  his  principal  at  the  time  of 

were  only  to  • 

sign  the  charter  as  such  agents,  so  a^  to  bind  A.  D.  and  Co.,  and  were  not  to  make  themselves 
liable  as  principals  for  the  performance  of  the  charter :  that  they  signed  as  follows : — "  For 
A.  D.  and  Co.,  of  Messina,  H.  and  Co.,  aeents," — ^the  defendants  and  the  plaintiff  bon&  fide 
belieying  at  the  time  the  charter  was  made,  that  the  defendants  haying  so  signed  would  not 
be  liable  to  be  sued  on  the  charter,  notwithstanding  the  charter  in  the  body  thereof  pro- 
fessed to  be  made  between  the  plaintiff  as  owner  of  the  one  part  and  the  defendants  as 
freighters  on  the  other :  that  the  aefendants  had  power  to  bind  A.  D.  and  Co.,  and  that  the 
plaintiff  was  inequitably  taking  advantage  of  the  mistake  in  drawing  the  charter : — Held^ 
m  the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer),  that  the 
plea  shewed  a  good  equitable  answer  to  the  action. 
And  per  WuUs,  J. — SetnidSj  that  the  plea  was  a  good  answer  at  law. 


(a)  Before  Crompton^  J.,  Willeny  J.,  Dyles^  J.,  Bktckbum^  J.,  Keating^ 
J.,  and  MeUor^  J. 


r. 
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entering  iolo  it:  Smith  s  LmL  Cas.,  vol.  2,  p.  331,  5lh  ed. ;        1S62. 
Thomuom  ▼.  Z^mm/mY  (a). — Secoodlj,  the  qnestioo  as  to  the       '^j^ 
defendants*  liabili^  is  one  of  constmctioD,  and  parol  evi* 
denoe  is  not  adrnjasible  for  the  purpose  of  patting  a  con- 
struction on  the  agreement     The  intention  of  the  parties 
most  be  coUeded  from  the  instrnmoit  itself  which  is  the 
sole  eridenoe  of  the  contract,  and  it  is  immaterial  what  took 
place  at  the  time  the  agreement  was  dgned :  Fawkes  ▼« 
Lamb  {b).    The  result  of  the  anthoriues  is  thus  stated  in 
Smith's  Lead.  Cas^  toI  2,  p.  326,  5th  ed.  z—**  In  all  these 
cases  the  question  whether  ihe  person  actually  signing  the 
contract  is  to  be  deemed  to  be  contracting  personally,  or  as 
agent  only,  depends  upon  the  intention  of  the  parties  as 
dtscoYcrable  from  the  contract  itself;  and  it  may  be  laid 
down  as  a  general  rule,  that  where  a  person  signs  a  contract 
b  his  own  name  without  qualification,  he  is  primfi  facie  to  be 
deemed  to  be  a  person  contracting  personally ;  and  in  order 
to  prevent  this  liability  from  attaching,  it  must  be  appa- 
rent from  the  other  portions  of  the  document  that  he  did 
not  intend  to  bind  himself  as  principal."     In  Hollier  v. 
Ejfre{c),  Lord  Cottenham  laid  down  that  ''the  question 
whether  the  plaintiff,  as  between  himself  and  the  grantees, 
was  a  principal  in  the  grant  of  the  annuity,  or  only  a  surety  for 
payment  of  it  by  another,  must  be  ascertained  by  the  terms  of 
the  instruments  themselves,  and  that  no  extraneous  evidence 
is  admissible  for  that  purpose/'     It  is  not  denied  that  afk 
equity  may  arise,  dehors  the  instrument,  from  the  relation 
of  principal  and  surety  inter  se,  if  known  to  the  creditor. 
Upon  that  principle  Greenough  v.  McClelland {d)  proceeded. 
[Crompton,  J. — In  Davies  v.   Stainbank  (e),  Lord  Justice 
Turner  states  that  a  Court  of  equity  considers  it  a  fraud  in 

(a)  9  B.  &  C.  78.  (d)  30  L.  J.,  Q.  B.  15. 

{b)  31  L.  J.,  Q.  B.  98.  (e)  6  De  Gex,  M.  &  G.  679. 

(c)  9  CI.  &  F.  1.  45. 
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a  creditor  to  proceed  at  law  against  a  surety  after  he  has 
agreed  with  principal  debtor  to  enlarge  the  time  for  pay- 
ment of  the  debt]  In  Pooky  v.  Harradine  {a\  the  plain- 
tiff received  the  promissory  note  upon  an  express  agreement 
that  the  defendant  should  be  liable  as  surety  only,  and  the 
plaintiff,  without  the  knowledge  or  consent  of  the  defend- 
ant, gave  time  to  the  principal  debtor ;  so  that  an  equity 
arose,  dehors  the  instrument,  from  the  relation  of  principal 
and  surety  and  the  knowledge  by  the  creditor  of  the  exist- 
ence of  that  relation.  But  in  this  case  there  is  nothing  to 
create  such  an  equity,  for  the  defendants  are  described  in  the 

charter-party  as  the  contracting  parties. — Thirdly,  it  will  be 

* 

contended  that  the  plea  discloses  a  mistake  in  drawing  up 
the  charter-party  for  which  a  Court  of  equity  would  afford 
relie£  But  it  is  too  late  to  reform  the  contract,  for  the  de- 
fendants have  acted  under  it  and  committed  a  breach  of  it. 
IfFiIks,  J. — I  do  not  see  the  distinction  in  principle  be- 
tween a  mistake  as  to  the  legal  effect  of  the  words  used^ 
and  a  mistake  in  the  words  themselves.  If  a  stranger,  in 
drawing  up  a  contract,  either  inserted  or  omitted  terms, 
contrary  to  the  intention  of  the  parties,  or  used  words 
capable  of  a  meaning  different  from  that  which  the  parties 
intended,  equity  would  relieve.  So  if  an  attorney  inno- 
cently misled  the  parties  as  to  the  legal  effect  of  a  docu- 
ment, and  .they  were  induced  to  sign  it  under  a  misappre- 
hension of  its  meaning,  would  not  a  Court  of  equity  give 
relief?]  In  Lewis  v.  Jones  {b),  Bayky^  J.,  said  that  every 
man  is  supposed  to  know  the  legal  effect  of  an  instrument 
which  he  signs,  and  therefore  a  misrepresentation  as  to  its 
meaning  will  not  avoid  it.    This  is  a  mistake,  not  in  matter 

(a)  7  E.  &  B.  431.  has  been  attributed  to  Hobroyd^ 

lb)  4  B.  &  C.  506. 512.  WiUei,  J.,  (see  Keardey  ▼.  CoU,  16  M. 

J.,  stated  that  he  had  the  best  &  W.  136),  was  written  by  Sir 

authority  for  saying  that  the  note  C.  Cresstcdl, 

at  the  end  of  that  case,  which 
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of  fiKt,  bat  in  law,  and  a  Court  of  equity  will  not  set  aside  a  1862. 
ooDtract,  because  there  is  a  mistake  in  law,  where  there  is  no 
fimod :  Marshall Y.  CoHett  {a).  The  Midland  Great  WeUem 
EaQway  of  Ireland  yi.Johntonifl)  affirmed  these  two  proposi- 
tions, that  a  mistake  in  matter  of  law  affords  no  ground  for 
relief  in  equity ;  and  that  a  mistake  as  to  the  construction  of 
a  contract  is  a  mistake  in  matter  of  law.  I\fm  v.  Campbdl  (c) 
only  decided  that  parol  evidence  was  admismble  to  shew 
that  a  memorandum  of  the  terms  of  a  sale,  signed  by  the 
parties,  was  not  to  be  an  agreement  unless  approved  of  by 
a  third  person.  There  it  was  not  sought  to  alter  the  writing 
itself  but  merely  to  shew  that  it  was  not  an  agreement. 
[BykM,  J.,  referred  to  JFalUs  v.  Liitell{d).]  If  the  defend- 
ants are  not  liable  on  this  charter-party,  there  is  no  contract 
The  plaintifis  could  not  sue  Davidson  and  Co.,  for  where 
an  agent  enters  into  a  written  contract  disclosing  the 
name  of  his  principal,  and  notwithstanding  he  signs  as 
agent,  by  the  terms  of  the  instrument  makes  himself  per- 
sonally responsible  as  the  contracting  party,  the  principal  is 
not  liable.  [WiUeSj  J. — In  Humble  v.  Hunter (e),  where  a 
charter-party  was  executed,  not  by  the  plaintiff,  but  by  a 
third  person  who  in  the  contract  described  himself  as 
*'  owner*'  of  the  ship,  it  was  held  that  evidence  was  not 
admissible  to  shew  that  such  person  contracted  merely  as 
the  plaintiff's  agent]  In  that  case  the  terms  of  the  charter- 
party  do  not  appear;  here  the  defendants  have  personally 
contracted  that  the  ship  shall  be  loaded.  [Cramptan,  J. — 
Whether  Davidson  and  Co.  are  liable  or  not,  how  can  that 
affect  the  defendants' right  to  be  relieved  from  a  contract  by 
which  neither  party  intended  they  should  be  bound  ?]  If 
the  plea  merely  discloses  equitable  ground  for  reforming 
the  contract,  a  Court  of  law  cannot  give  relief:  Perez  v. 

(a)  1  Y.  &  Col.  Exch.  232.  238.        (d)  11  C.  B.,  N.  S.  369. 
(ft)  6  H.  L.  798.  (e)  12  Q.  B.  310. 

(c)  6  £.  &  B.  370. 
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Oleaga  (a) ;  Wodehouse  v.  Farebrother  (b)  ;  Teede  v.  John-^ 
sun  (c).  The  doctrine  laid  down  in  Story's  Equity  Juris- 
prudence, ss.  115,  152,  155,  has  reference  to  mistake  of 
fact,  that  is,  mistake  in  the  instrument  itself.  [WilleSy  X, 
referred  to  Vorley  v,  Barrett  (rf).]  That  was  the  case  of  a 
mistake  of  fact.  A  person  could  not  be  heard  in  a  Court 
of  equity  to  say : — "  True  I  have  become  a  party  to  an 
instrument  by  which  I  personally  contracted,  but  I  did  not 
intend  to  make  myself  responsible.^' 

MeUish  (with  whom  was  Leofric  Temple)  appeared  for 
the  defendants,  but  was  not  called  upon  to  ai^gue. 

Crompton,  J. — I  am  of  opinion  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed.  It  seems  to  me  that  the 
plea  raises  a  good  equitable  defence.  The  reasons  for  so 
holding  are  sufficiently  expressed  in  the  opinions  of  the 
learned  Barons  in  the  Court  below,  and  I  think  the  plea 
good  on  the  grounds  stated  by  them.  This  is  not  a  case  in 
which  a  contracting  party  says  that  he  had  no  intention  to 
be  personally  bound,  but  a  case  in  which  there  was  an 
express  agreement  between  the  parties  that  the  defendants 
should  not  be  liable  as  principal,  and  that  when  they  signed 
the  agreement  both  parties  thought  that  they  were  making 
the  real  principal  and  not  the  defendants  liable.  Therefore 
the  plea  discloses  an  equity  similar  to  that  in  Daviei  v. 
Stainhack  («),  for  it  is  in  equity  a  fraud  to  sue  the  defend^ 
ants  when  it  was  agreed  that  they  should  not  be  personally 
bound.  Moreover  this  is  not  the  case  of  a  party  seeking  to 
put  a  different  construction  upon  an  agreement  than  that 
which  its  language  imports,  and  saying  '^  that  is  not  the 

(a)  11  Exch.  506.  (rf)  1  C.  B.,  N.  S.  225. 

(h)  5  £.  &  B.  277.  (e)  6  De  Gex,  M.  &  G.  679. 

(0  11  Exch.  840. 
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agreement  I  entered  into";  but  merely  **I  agree  to  sign  in  this  1BB2. 
way  as  the  best  way  of  making  my  principal  liable,  and  upon 
the  express  understanding  that  I  was  not  to  be  personally 
responsible.'*  Under  these  circumstances  it  is  inequitable 
to  sue  him.  My  brother  fFUks,  in  the  course  of  the  argu« 
ment,  put  the  case  of  an  attorney  who,  without  fraud,  mis* 
represented  the  effect  of  an  agreement  whereby  the  parties 
were  induced  to  sign  it;  or  suppose  that,  before  this  agree- 
ment was  signed,  there  had  been  a  written  correspondence 
to  the  effect  set  out  in  the  plea,  and  upon  the  faith  of  it  the 
defendants  had  signed  the  agreement,  the  instrument  itself 
would  Dot  prevail,  but  there  would  be  relief  in  equity.  It 
is  said  that  there  is  no  case  in  which  equity  has  interfered 
when  the  parties  have  misunderstood  and  acted  upon  a  mis* 
apprehension  of  their  rights  under  an  agreement,  and  it 
would  be  strange  if  there  was ;  but  on  the  other  hand  no 
case  goes  the  length  of  saying  that  the  doctrine  laid  down  by 
Mr.  Juaiice  Story  m  his  work  on  Equitable  Jurisprudence  (a) 
18  not  correct,  and  that  equity  will  not  interfere  where,  by 
mutual  mistake,  a  document  has  been  signed  which  operates 
in  law  directly  contrary  to  the  express  agreement  and  inten- 
tion of  both  parties. 

It  is  argued  that  the  defendants  are  not  entitled  to  relief 
by  equitable  plea  because  Davidson  and  Co.,  their  princi- 
pals, are  not  liable  under  the  agreement,  and  therefore  the 
only  relief  which  the  plaintiff  can  obtain  is  by  applying  to  a 
Court  of  equity  to  reform  the  agreement  But  I  think  that 
the  right  answer  to  that  argument  has  been  given  by  the 
Court  below;  we  are  not  bound  to  find  out  who  is  liable,  it 
is  enough  that  the  intention  was  that  the  defendants  should 
not  be  personally  liable.  I  do  not  give  any  opinion  upon 
the  point  whether  the  principal  can  be  sued  where  the  agent 
has  made  himself  personally  liable.    It  may  be  that  some 

(a)  Cap.  5,  tit.  Mistake,  ss.  115. 152. 155. 
yOL.  I. — U,  &  C.  P  EXCH. 


208 


EXCHEQUER   REPORTS. 

nice  questions  may  arise  on  that  point ;  bat  here  the  plea 
avers  that  the  defendants  by  signing  the  charter  did  make 
Davidson  and  Co.  liable.  But,  even  if  they  were  not 
liable,  that  is  no  reason  for  suing  the  defendants  in  vio- 
lation of  the  express  agreement  between  the  parties  that 
they  should  not  be  personally  responsible. 

Then  it  was  said  that  a  Court  of  equity  would  not  grant 
an  unqualified  restraint  against  suing  the  defendants.  I  do 
not  agree  with  that,  as  it  would  be  inequitable  that  the 
plaintiff  should  sue  the  persons  whom  it  was  never  intended 
should  be  liable.  Neither  do  I  think  that  the  defendants' 
remedy  is  by  reforming  the  contract,  for  the  very  ground 
of  defence  is  that  there  was  no  contract  between  the 
parties.  If,  indeed,  the  plaintiff  could  call  on  the  defend- 
ants to  make  a  fresh  contract  there  might  be  some  difficulty. 
But  that  is  answered  in  two  ways ;  first,  there  is  no  reason 
to  suppose  that  Davidson  and  Co.  are  not  liable,  and  on 
these  pleadings  they  must  be  taken  to  be ;  secondly,  the 
defendants  could  not  now  make  an  agreement  to  bind  their 
principals,  because  their  oflSce  as  agent  has  been  performed. 
Therefore  the  argument  for  the  plaintiff  not  only  fails  in 
point  of  law  but  of  fiict,  because,  if  Davidson  and  Co.  are 
not  liable  under  the  agreement,  they  cannot  now  be  made 
liable,  and  if  they  are  liable  the  plaintiff  cannot  break  his 
agreement  and  sue  the  defendants. 

WiLLES,  J. — I  wish  to  add  that  I  offer  no  opinion  con- 
flicting with  that  entertained  by  my  brother  BramwtU  in 
the  Court  below,  as  to  this  alleged  fraud  being  a  fraud  with 
which  a  Court  of  law  is  capable  of  dealing  without  the  exer- 
ciseof  the  power  conferred  by  the  SSrdsection  of  the  Common 
Law  Procedure  Act,  1854.  Where  there  is  a  written  contract, 
and  one  party  attempts  to  take  advantage  of  a  mistake  in  it,  I 
am  disposed  to  think  that  might  be  dealt  with  by  a  Court  of 
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law.     For  instance,  suppose  a  Teasel  was  loaded  with  a  box        1862. 
of  glass  beads  marked  99,  and  also  with  a  box  of  diamonds      ^"^T""^*^ 
marked  100,  belonging  to  the  same  person,  and  he  sold  the  «• 

beads,  bat  hj  mistake  the j  were  described  in  the  written  con^ 
tract  as  the  contents  of  the  box  marked  100,  so  that  it  would 
seem  that  the  diamonds  were  sold.    When  the  vessel  arrived  « 

and  the  mistake  was  discovered  could  any  lawyex^say  that  the 
purchaser  of  the  beads  could  enforce  the  contract  against 
the  seller  for  the  diamonds,  because  they  were  described  on 
paper  as  the  subject-matter  of  the  sale?  That  would  be  a  case 
of  error  on  both  sides,  and  it  would  be  a  fraud  to  attempt  to 
enforce  the  contract  in  a  sense  in  which  neither  party  under^ 
stood  it  or  intended.  Therefore,  as  at  present  advised,  I  do 
not  dissent  from  the  opinion  of  my  brother  Bramwell,  that 
a  Court  of  common  law  is  capable  of  dealing  with  a  fraud 
of  this  description.  I  agree,  however,  with  my  brother 
Crampton,  that  at  all  events  the  plea  affords  a  good  equi- 
table defence. 

Btt^es,  J. — I  should  not  have  added  a  word  if  my  brother 
fVtUes  had  not  intimated  an  opinion  that  this  plea  was  a  good 
defence  at  law.  I  feel  bound  to  say  that  I  think  the  plea 
affords  no  defence  at  law.  Parol  evidence  may  be  given  to 
charge  an  unauthorized  agent  as  principal,  but  parol  evidence 
cannot  be  admitted  to  discharge  an  agent  who  signs  an 
instrument  so  as  to  make  himself  personally  liable.  There-' 
fore  the  defendants  must  rely  upon  their  equitable  plea,  as 
shewing  what  was  the  intention  of  the  parties  at  the  time 
the  agreement  was  entered  into.  Here  there  has  been  a 
mutual  mistake,  in  one  sense  a  mistake  in  law,  but  in 
another  it  is  not,  for  there  is  no  misconception  of  legal 
rights ;  but  the  mistake  is  in  the  effect  of  the  instrument, 
by  including  in  it,  as  a  contracting  party,  a  person  who  was 
never  intended  to  be  included.    For  the  reasons  already 

p  2 
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1862.  given  1  think  that  is  ground  for  relief  by  equitable  plea. 
It  is  in  the  nature  of  fraud  on  the  part  of  the  plaintiflP; 
and  it  would  be  monstrous  to  suppose  that  the  defendants 
could  hot  obtain  relief. 

Keating,  J. — 1  am  of  opinion  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed,  on  the  ground  that  the 
plea  discloses  a  good  equitable  defence. 

Mellor,  J. — I  concur  in  opinion  with  my  brother  Cramp* 
tan,  and  will  only  add  that  1  am  inclined  to  think  that  this 
is  not  a  good  plea  at  law;  though  I  should  have  some 
hesitation  in  expressing  a  formal  judgment  to  that  effect 
after  the  opinion  of  my  brother  fVUles  and  BramwelL 

Judgment  affirmed. 


MEMORANDUM. 

In  this  Vacation  Michael  O^Brien,  of  Lincoln's  Inn, 
Esquire,  and  Frederic  Lawien  Spinks,  of  the  Inner  Temple, 
Esquire,  were  respectively  called  to  the  degree  of  the  cotf^ 
and  gave  rings,  with  the  motto  *<Aliud  nobis  est  agendum." 


iBxtl^tqntt  iXt90Vti. 
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BOTTOMLET  O.   FiSHSB.  1862. 

UeCLARAHON  on  a  promissory  note,  dated  the  Ist      May  27. 
of  September,  1856,  and  made  by  the  defendant  for  pay-  Thedefendant. 

•'  theflecreUzy 

ment  of  120£,  with  interest  at  6/.  per  cent.,  one  month  after  of  a  benefit 

,  ,  building 

aemand.  society,  signed 

Plea. — ^That  the  defendant  did  not  make  the  note.  ncSe^La^'^ 

At  the  trial,  before  Cockburn  C.  J.,  at  the  last  Warwick  fomT^Mid- 
Spring  Assizes,  it  appeared  that  the  promissory  note  was  in  ]Sm^^^^®* 

the  following  form : —  Society,  No.  3. 

°  Birmingham, 

<<  Midland  Counties  Building  Society,  No.  3.  ist  Sept  1856. 

One  month 

<*  Birmingham,  Ist  Sept.,  1856.      after  demand, 

*'One  month  after  demand,  we  jointly  and  severally  ^^^s^enOly 

promise  to  pay  Mr.  John  Bottomley  the  sum  of  one  hundred  ^^^B!^the 

and  twenty  pounds,  with  interest  thereon  after  the  rate  of  h'^^j^^nd 

six  pounds  per  cent,  per  annum  (payable  half  yearly),  for  ^^^?^?** 

value  received.  "  W.  R.  Heath,  i  -^.  thereon  after 

o  u   o    •  L     r  Directors.       the  rate  of 
'*  oL  B*  bmith,    J  six  pounds 

*'  W.  D.  Fbher,  Secretary."  annum  rpay- 

It  was  proved  that,  at  the  time  the  note  was  made,  yearly),  for 

W.  R.  Heath  and  S.  B.  Smith  were  directors  of  a  benefit  ^'h.^R?' 

building  Society,  called  " The  Midland  Counties  Building  S^*g^ 

Society,  No.  3,"  of  which  the  defendant  wss  secretary.  ury-.—Held, 

•^  .  11   J    that  the  de- 

The  plaintiff  had  been  a  member  of  another  Society,  called  fendant  waa 
"  The  Midland  Counties  Building  Society,  No.  1,"  and  on  Eable  on  the 
the  dissolution  of  that  Society  was  entitled  to  receive  120L 
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1862.  as  the  value  of  his  share.  The  plaintiff  Agreed  that  this 
BoTTOMLET  ^^^  shoiild  be  passed  from  the  credit  of  Society  No.  1  to 
«•  *  that  of  Society  No.  3,  and  he  received  as  a  security  the 
promissory  note  on  which  this  action  was  brought.  The 
Society  No.  3  was  duly  enrolled  under  the  10  Geo.  4, 
c.  56,  and  the  6  &  7  Wm.  4,  c.  32.  The  following  was 
amongst  the  rules  of  the  Society : — 

<<  Rule  5.  The  trustees  shall  pay  all  sums  of  money  ordered 
by  the  committee  to  be  paid  on  behalf  of  this  Society  by 
cheques  on  the  appointed  bankers,  and  these  cheques  shall 
be  signed  by  two  of  the  trustees,  and  countersigned  by  the 
secretary, 

<'AI1  deeds,  writings  and  securities  to  and  from  this 
Society  shall  be  made  and  taken  in  the  names  of  the  trus- 
tees for  the  time  being,  and  all  the  property,  whether  real 
or  personal,  belonging  to  this  Society  shall  be  vested  in 
them." 

*^  The  trustees  shall  (with  the  consent  of  the  committee) 
be  empowered  to  borrow  or  take  up  at  interest  any  money 
from  the  bankers  of  this  Society,  or  from  any  member  or 
other  person,  to  secure  which  the  trustees  may  give  their 
own  personal  or  other  security,  and  they  shall  be  indemni- 
fied by  the  members,"  &c. 

It  was  submitted,  on  behalf  of  the  defendant,  that  he 
was  not  liable  on  the  note,  inasmuch  as  he  had  only  signed 
it  in  his  capaeity  of  secretary.  The  learned  Judge  directed 
a  verdict  for  the  plaintiff  for  the  amount  of  th^  note  and 
interest,  reserving  leave  to  the  defendant  to  move  to  enter 
the  verdict  for  him. 

Field,  in  last  Easter  Term,  obtained  a  rule  nisi  accord- 
ingly, on  the  ground  that  the  defendant  was  not  the  maker 
of  the  note. 

. 

fflUs  now  shewed  cause. — It  is  said  that  the  defendant 
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18  not  peisonally  liable  on  the  note  because  he  baa  signed        1862. 
it  only  in  his  capacity  of  secretary.     But  the  fact  of  the 
word  ^secretary"  being  placed  after  his  name  does  not 
exempt  him  from  liability.    In  Thomoi  v.  Bishop  (a),  a  bill 
of  exchange  was  addressed  to  the  defendant  as  '*  cashier"  of 
a  Company;  and,  he  having  accepted  it  generally,  it  was 
held  that  he  was  personally  liable,  though  the  order  was  to 
place  it  to  the  account  of  the  Company.     In  LeadbiUer  v. 
Farrou)  (&),  an  agent  to  a  country  bank  to  whom  the  plain- 
tiff  sent  a  sum  of  money,  in  order  to  procure  a  bill  upon 
London,  drew  in  his  own  name  for  the  amount  upon  the 
firm  in  London,  the  two  firms  being  the  same ;  and  it  was 
held  that  the  agent  was  liable  as  drawer,  although  the  plain- 
tiff knew  that  he  was  agent,  and  supposed  that  the  bill  was 
drawn  by  him  as  such,  and  on  account  of  the  country  bank 
to  which  the  agent  paid  over  the  money.  Lord  EUenborough 
there  said : — **  Is  it  not  an  universal  rule  that  a  man  who. 
puts  his  name  to  a  bill  of  exchange  thereby  makes  himself 
personally  liable,  unless  he  states  upon  the  face  of  the  bill 
that  he  subscribes  it^or  another,  or  by  procuration  of  another, 
which  are  words  of  exclusion?     Unless  he  says  plainly  ^  I 
am  the  mere  scribe,'  he  becomes  liable."     [Channel^  B., 
referred  to  lAndus  v.  Melrose  (c).]     There  the  note  was  in 
the  following  form: — ** Three  months  after  date  we  jointly 
promise  to  pay  Mr.  F.  Shaw  or  order  six  hundred  pounds 
for  value  received  in  stock  on  account  of  the  London  and 
Birmingham  Iron  and  Hardware  Company,  Limited."  The 
Court  of  Exchequer  Chamber  considered  that  if  the  words 
^for  value  received  in  stock**  were  read  as  if  in  a  paren- 
thesis, there  would  then  be  a  promise  to  pay  expressly  on 
account  of  the  Company.     The  Court  also  adverted  to  the 
absence  of  the  word  ** severally";  and  said,  "  if,  as  in  one  or 

(a)  3  $tnu  955.  (b)  5  M.  &  Sel.  345. 

(c)  3U.&N.  177. 
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1862.       two  of  the  cases  cited  on  the  argument,  the  ezpresnon  had 
Bottomlet    ^^^  '  joiiitly  and  severally,'  it  would  have  been  difficult  to 
«•  resist  the  conclusion  that  the  promise  was  a  personal  one, 

for  in  what  other  character  would  the  directors  promise 
severally?''  Here  the  word  *< secretary"  is  mere  matter  of 
description.  By  the  10  Geo.  4,  c.  56,  which  was  extended 
to  benefit  building  Societies  by  the  6  &  7  Wm.  4,  c.  32,  s.  4, 
those  Societies  are  empowered  to  make  rules  which,  when 

entered  in  a  book  kept  by  an  officer  of  the  Society  and  con- 

* 

firmed  by  the  justices  at  quarter  sessions,  become  binding 
on  the  members,  officers  and  contributors  of  the  Society: 
sect.  8.  Then,  supposing  there  was  anything  in  the  rules 
to  exempt  the  defendant  from  liability,  the  plaintiff  is  not  a 
member  of  the  Society,  and  therefore  the  rules  are  not 
binding  on  him.  But  the  5th  rule  empowers  the  trustees 
to  borrow  money  and  give  their  personal  security ;  and  it 
provides  that  they  shall  be  indemnified  by  the  members.  It 
was  no  part  of  the  secretary's  duty  to  sign  this  promissory 
note,  and  there  is  nothing  on  the  face  of  it  to  shew  that  it 
was  made  on  behalf  of  the  Society.  In  Jhrice  v.  Taybr  (a), 
the  promissory  note,  which  was  signed  by  the  trustees 
and  secretary  of  this  Society,  was  in  the  same  form  as  this 
note,  except  that  the  words  '* jointly  and  severally"  were 
there  omitted ;  and  it  was  held  that  the  parties  who  signed 
the  note  were  personally  liable  upon  it,  and  that  the  right 
of  the  holder  to  sue  them  was  not  affi^cted  by  the  6  &  7 
Wm.  4,  c  .S2,  and  10  Geo.  4,  c.  56,  s.  2 1 .  There  Martin,  B., 
referred  to  Bayley  on  Bills,  ch.  2,  s.  8,  where  it  is  said : — 
*^  Where  a  bill  or  note  is  drawn  by  an  agent,  executor,  or 
trustee,  he  should  take  care,  if  he  mean  to  exempt  himself 
from  personal  responsibility,  to  use  clear  and  explicit  words 
to  shew  that  intention."  In  Heaky  v.  Story  (6),  it  was  held 
that  the  words  ''jointly  and  severally"  were  equivalent  to 

(a)  5  H.  &  N.  540.  (5)  3  Exch.  3. 
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'*joiiidjiDdpenoiiaUy;*aiidtliattfaedefinidant8»wlioagned        1B&2. 
as  directon  of  a  joint  stock  Company,  were  peraonaUy  liable 
to  the  plaintiC   That  deeiaioD  was  lecogoiaed  and  adopted 
in  Madae  T.  Simierlamd(a). 

Field,  in  aopport  of  the  nile. — The  defendant  is  not  liable 
on  this  promisBOiy  note.  The  money  was  lent  by  the  plaintiff 
to  the  Society  No.  3,  npon  the  security  of  the  note,  signed 
by  two  directon  of  the  Company  and  countersigned  by 
the  secretary,  under  the  5tb  rule,  which  empowers  the 
trustees  to  borrow  money  at  interest  and  give  their  personal 
secniity,  and  provides  that  they  shall  be  indemnified  by  the 
members.    In  TTiomiu  v.  Bishop  (&)  there  was  nothing  to 
indicate  that  the  defendant  accepted  the  bill  in  his  capacity 
of  cashier,  or  that  he  did  not  intend  to  be  personally  bound; 
and  it  was  only  from  the  direction  on  the  bill  that  any  limi- 
tation of  his  liability  could  be  inferred.    There  the  instru- 
ment could  have  had  no  effect  unless  the  defendant  was 
personally  bound ;  here  the  instrument  operates  against  the 
trustees,  under  the  6th  rule.     Again,  in  Leadbitter  v. 
Farrow  (c),  the  acceptance  was  general,  and  without  any 
words  excluding  a  personal  liability.    Here  the  defendant 
has  written  the  word  **  Secretary'  after  his  name,  thereby 
indicating  that  he  merely  countersigned  as  an  officer  of  the 
Society.    In  Butt  v.  MorreU  (d),  the  bill  was  drawn  on  the 
directors  of  a  joint  stock  Company,  and  accepted  by  three 
of  them,  and  above  their  acceptance  one  of  the  defendants, 
who  was  a  shareholder,  signed  his  name,  **  Richard  Parker, 
manager."     The  jury  found   that  Richard  Parker,  as  a 
manager,  was  not  an  acceptor;  and  it  was  held  that  he  was 
not  liable,  either  by  his  having  actually  signed  his  name 

(a)3R&B.  1.  (c)  5  M.  &  Sel. 345. 

(b)  2  Sir.  966.  (d)  12  A.  &  £.  745. 
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1862.        ^ith  those  of  the  directors,  or  by  their  having  accepted  the 
BoTTOMLBT    ^^'^  ^  dircctors  of  a  Company  in  which  he  held  shares* 
^'  Lindus  v.  Melrose  (a)  is  an  authority  in  favonr  of  the  de- 

fendant     There  the  promissory  note  was  signed  by  three 
directors  of  a  joint  stock  Company,  and  was  countersigned 
by  the  secretary  of  the  Company,  and  it  was  held  that  the 
directors  were  not  personally  liable.     In  Price  y.  Taylor  (fi) 
it  did  not  appear  that  by  a  rule  of  the  Company  the  trustees 
were  empowered  to  borrow  money,  and  therefore  there  was 
nothing  to  exclude  the  personal  liability  of  the  party  who 
signed  as  secretary.     Healey  v.  Story  (c)  does  not  govern 
this  case,  because  here  the  words  <' jointly  and  severally''  are 
applicable  to  the  directors. 

Pollock,  C.  B. — ^I  am  of  opinion  that  the  rule  ought  to 
be  dischai^ged.  Any  person  reading  this  promissory  note 
would  come  to  the  conclusion  that  there  is  nothing  on  the 
face  of  it  to  exempt  from  personal  liability  any  of  the  parties 
who  have  signed  it  The  signature  of  the  secretary  is  not 
different  in  form  from  that  of  the  directors;  and  all  the 
persons  whose  names  appear  upon  the  note  have  signed  it 
in  their  individual  capacity.  The  case  of  BuU  v.  Morrell  (d) 
turned  mainly  on  the  fact  that  the  jury  found  that  the 
manager  did  not  sign  the  bill  as  acceptor,  but  merely  put 
his  name  on  it  as  an  officer  of  the  Company.  This  rule 
was  granted  rather  from  the  circumstance  of  the  point 
having  been  reserved  than  from  any  doubt  we  entertained 
about  it. 

Brabiwell,  B.— I  am  also  of  opinion  that  the  rule  ought 
to  be  dischaiged.    The  only  evidence,  other  than  the  note, 

(a)  3  H.  &  N.  177.  (c)  8  Exch.  3. 

(6)  5  H.  &  N.  540.  (d)  12  A.  &  E.  745. 
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was,  firsty  that  the  plaintiff  lent  his  money  to  the  Society,        1862. 

and,  secondly,  that  the  Society  was  governed  by  certain  rules,     J"^^"*^^ 

Bottom  LST 

which  are  obyiously  only  binding  on  the  members  inter  se.  v. 

Though  the  directors  may  have  given  the  note  as  a  security 
for  money  lent  to  the  Society,  in  considering  whether  they 
are  individually  liable  we  must  decide  upon  what  appears  on 
the  face  of  the  instrument.   Now,  we  have  the  authority  of 
Price  V.  Taylor  (a)  that  a  note  signed  in  this  way  binds  the 
directors.     Then  the  case  is  reduced  to  this,  is  not  the  de- 
fendant equally  bound  ?  It  is  true  that  he  is  secretary ;  but 
they  are  directors,  and  that  does  not  prevent  them  from  being 
personally  liable.  Suppose  the  words  ''directors''  and  ^secre- 
tary" had  been  left  out  of  the  note^  could  there  have  been  any 
difficulty  ?    None  whatever.    But  it  is  said  that  the  addition 
of  the  word  *^  secretary"  exempts  the  defendant  from  lia- 
bility.  I  cannot  think  that  the  circumstance  of  the  defendant 
adding  ''secretary"  to  his  name  makes  any  difference. 

This  case  is  distinguishable  from  Bult  v.  MarreU{b). 
There  the  bill  was  addressed  to  the  directors  of  the  Com- 
pany, and  therefore  the  drawees  were  the  directors.  The 
three  directors  who  accepted  it  treated  it  as  a  bill  addressed 
to  the  Company,  and  they  state  that  they  accepted  it  for 
the  Company,  so  that  they  accepted  per  procuration.  The 
defendant  Parker,  not  being  a  director,  was  not  a  drawee, 
and  therefore  he  did  not  make  himself  liable  as  acceptor  by 
putting  his  name  on  the  bill.  In  Lindus  v.  Melrose  (c)  the 
point  decided  was  not  whether,  some  of  the  parties  who 
signed  the  note  being  personally  liable^  others  were  also 
liable,  but  whether  any  of  them  were  liable.  Price  v.  Taylor 
is  a  distinct  authority  that  the  two  directors  who  signed  this 
note  are  personally  liable ;  then  is  there  any  reason  why  the 

(a)  5  H.  &  N.  540.  (b)  12  A.  &  E.  745. 

(c)  3  H.  &  N.  177. 
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defendant  should  not  also  be  liable  ?  It  is  possible  that  he 
did  not  mean  to  make  himself  personally  responsible ;  on 
the  other  hand,  it  is  probable  that  he  had  no  objection  to 
sign  his  name  as  an  additional  security  to  the  plainti£F;  but 
however  that  may  be,  he  has  made  himself  personally  liable 
by  the  mode  in  which  he  has  signed  the  note. 

Chamkhll,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  Looking  at  the  evidence  apart  from  the 
note  itself,  I  am  of  opinion  that  the  defendant  is  liable. 
The  plaintiff  is  a  stranger  to  the  Society,  and  it  may  well 
be  that  he  was  content  to  lend  his  money  upon  getting  the 
security  of  the  secretary  as  well  as  the  directors.  Then, 
looking  at  the  note  itself,  is  there  anything  with  reference 
to  the  signature,  or  the  part  of  the  note  in  which  it  is  found, 
to  exclude  a  personal  liability  ?  I  think  not  The  defendant 
has  signed  the  note  in  such  a  way  as  to  make  himself  jointly 
and  severally  liable  with  the  two  other  persons  who  signed 
it.  This  case  is  distinguishable  from  Butt  v.  MarreU,  for 
there  the  question  was  whether  Parker,  the  manager  of  the 
Company,  was  jointly  liable  with  the  directors  as  an  acceptor 
of  the  bill,  and  the  jury  found  that  he  did  not  sign  his 
name  as  acceptor,  but  only  as  an  officer  of  the  Company. 

Rule  dischaiged. 


,    i4    VICT.  ti^ 


SooTT  0.  Lou>  SsmoinL  Maw^ 

Declaration.— That  Ihe  defeodint  asBwilced  md  A  Britiaii 

subject  aiaj 

beat  die  phinriff,  md  with  a  certain  instrument  struck  him  ■^'"•*«"  in 

th«CoilIt8  0f 


cooBtiy, 
findah  siilj€ft  for  «d  iiwmh  coaunitted  ia  a  forai^  eoui^. 
pneeediBgs  luiTe  been  taken  at  his  instaiiec^  and  are  pending,  in  a  Gout  of 
k  of  the  same  ■■unit  and  batterr. 

iidt  and ftlae  inqneonraent  the  deftodant  pleaded: — ^Fint:  (ezeeplas 
that  the  treapa— es  wera  eonunitted  at  Xa^les,  and  that  the  plaintiff 
then  and  were  ammahle  to  the  lavs  thcra  in  force :  that  ptoceedings 
ai  the  inslanre  of  the  plaintiC  befbfe  the  Jndge  of  a  eettain  C6oit  at  Ni^es* 
_  to  the  aitides  of  the  penal  proeedme  lavs  of  that  oonntij ;  and  that  accoidui^  to 
the  In^  of  Aat  ewintiy  the  defiondant  vas  not  liable  to  be  sued  bj  the  plaintiff  in  anj  otiI 
nelioB,  or  other  proeeedingB,  to  ieeo?er  damages  for  the  tlleged  trespaanew,  nor  liable  to  an  j 
odker  Lwwjwylingn  in  leipeet  of  the  trewpaeaew  ezeept  thoee  taken  loid  institated  nnder  the 
lavs  aianssad,and  vfaich  vere  still  pending  and  nndeteniuned  in  the  said  Court  at  ^woUm. — 
Seeondlj :  (except  as  to  the  impnsoninentX  that  aecording  to  the  lav  of  KmIos  the  detendaat 
vaa  not  liable  to  be  sued  by  the  plaintiff,  and  be  could  not  reeoTer  any  oamages  in  a  ctTil 
action,  or  other  proceeding,  for  the  ailegod  tzespsaaes  until  the  defendant  bad  been  condemned 
and  fnmd  gmltj  of  thoee  trespsnace,  or  some  part  thereof  in  the  said  penal  proceedings 
vbidh  vers  still  pending  and  nndeteonined. — ^Thirdly :  (as  to  the  imprisonment),  oat  aoeora- 
ing  to  the  lav  of  Nipples  the  delendant  vas  liable  to  certain  penal  proceedings  for  the  said 
inqBsonmentt  if  not  anthoEind  by  the  lav  of  the  country ;  and  that,  according  to  the  lav  of 
the  country,  no  ciril  action,  or  other  prooeediiUB,  could  be  maintained  to  recoTer  damages  lor 
the  impriaonment,  if  iDegat  nntil  after  the  dcSmdant  bad  been  condemned  and  foond  gnilty 
of  the  illegal  inqpfiaonment  in  sneh  penal  proceeding ;  and  thai  the  defendant  had  not  been 
condemned  in  sncb  penal  proceedings,  nor  bad  the  plaintiff  taken  any  such  penal  proceedings 
against  the  defendant,  or  endeavoared  to  procure  bim  to  be  condemned  or  round  guilty  of  the 
end  impnsonment. — Held,  that  the  meaning  of  the  firstplea  vas  that  poceedings  had  been 
taken  snd  vere  pending  at  the  instance  of  the  plaintiff  in  the  Nei^iitan  Couzt»  and  that 
except  those  proceedings  none  could  tkert  be  taken ;  and  if  so,  the  plea  did  not  negatiTe  that 
those  vere  proceedings  in  vbich  a  compensation  or  damages  might  be  recoTered,  and  there- 
fore the  i^ea  vaa  bad. 

Mdd^  that  the  second  and  third  pleas  vere  alao  bad,  for  they  diadosed  mere  matter  of  pro- 
cedure, to  be  governed  by  the  lex  ran;  since  they  assumed  that  the  acts  complained  of  vere 
thesubjectofciTil  proceedings  in  Naples  to  recorer damages;  but  that  as  a  preliminary  there 
must  be  a  penal  proceeding  and  conTiction. 

Hdd  tJaOf  in  the  Exchequer  CSiamber  (affirming  the  judgment  of  the  Court  of  Exchequer), 
that  the  first  plea  did  not  contain  any  ayerment  tnat  damages  mi^t  not  be  rsooyered  by  the 
lav  of  Naples  for  the  alleged  trespasses,  and  vithout  such  an  aTerment  it  must  be  taken  as 
against  the  defendant  that  they  mi^t ;  and  if  so,  the  question  vaa  one  of  procedure  merely, 
and  goTcmed  by  the  lex  fori ;  and  there  vas  nothing  to  oust  the  jurisdiction  of  the  Eoglidi 
Courts  to  entertain  an  action  to  reoorer  damages. 

Held,  also,  that  a  British  sulyect  may  maintain  an  action  in  this  country  against  another 
British  subject  to  recover  damages  for  an  assault  and  batteiy  committed  in  a  foreign  oountiy ; 
ahbough  by  the  lav  of  that  country  no  damages  are  recoverable  for  such  trespMsea : — ^Per 
WMtman,  J. 

&ld  also,  in  the  Exeheouer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer), 
that  tbe  second  and  tl^rd  pleas  vere  bad,  since  they  merely  oisclosed  an  oljection  to  procedure 
which  muat  be  detennined  by  the  lex  fori,  not  the  lex  loci ;  that  in  efnct  the  second  plea 
amounted  to  no  more  than  auter  action  pendant  in  a  foreign  countxy. 
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1862  ^^  ^^^  head  and  on  other  parts  of  his  body,  and  then 
dragged  and  pulled  him  about  and  ill-treated  him,  and  threw 
him  on  the  ground  and  imprisoned  him  and  caused  him  to 
be  imprisoned,  whereby  the  plaintiff  sustained  concussion 
of  the  brain  and  fracture  of  the  hip  and  other  grievous 
injuries,  &c. 

Pleas,  (inter  alia). — First  (except  as  to  the  imprison- 
ment of  the  plaintiff). — That  the  said  alleged  trespasses  were 
and  every  part  thereof  was,  committed  out  of  the  jurisdic- 
tion and  dominion  of  the  Queen  of  England,  and  out  of 
the  jurisdiction  of  this  Court,  to  wit,  at  Nicies,  and  not 
elsewhere.     And  that,  at  the  time  of  the  committing  of  the 
said  trespasses,  and  eyery  part  thereof,  the  plaintiff  and  the 
defendant  respectively  resided  and  were  out  of  the  jurisdic- 
tion and  dominion  aforesaid,  to  wit,  at  Naples  aforesaid 
and  were  then  subject  and  amenable  to  the  laws  then  and 
there  in  force.     And  that,  under  and  by  virtue  of  the  laws 
of  that  country,  proceedings  were  afterwards,  and  before 
the  commencement  of  this  suit,  and  whilst  the  plaintiff  and 
defendant  were  resident  at  Naples  afores^d,  and  out  of  the 
jurisdiction  and  dominion  aforesaid,  and  subject  and  amen- 
able to  the  laws  then  and  there  in  force,  duly  taken  by  and 
at  the  instance  of  the  jlaintiff  before  Ferdinando  Boccia, 
then  and  there  being  Royal  Judge  of  the  Court  of  the 
circuit  of  the  Chiaja  in  Naples,  then  and  there  sitting  as 
correctional  Judge  accordkng  to  the  articles  of  the  penal 
procedttre  laws  of  thai  country  then  and  there  in  force,  and 
having  jurisdiction  in  that  behalf  for  the  said  tJie^Msses 
in  the  declaration  mentioned,  except  as  aforesaid.    And 
thatg  according  to  the  laws  tf  the  said  country  and  place 
where  the  said  alleged  trespasses  were  committed,  and  where 
the  said  proceedings  were  taken  as  aforesaid,  Ae  defendant 
was  not,  at  the  time  of  the  commencement  ai  this  suit,  nor 
at  the  time  when  the  said  trespasses  were  committed,  nor 
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At  any  time  thereafter,  liable  to  be  saed  by  the  plamtiff  in 
any  civil  action  or  other  proceedings  to  recover  damages 
for  the  alleged  trespasses  to  which  this  plea  is  pleaded,  nor  »- 

liable  to  any  other  proceedings  in  respect  of  the  said  tres- 
passes to  which  this  plea  is  pleaded,  except  those  taken  and 
instituted  as  aforesaid  under  the  laws  aforesaid,  and  which 
are  still  pending  and  undetermined  in  the  said  Court  at* 
Naples  aforesaid. 

Second :  (except  as  to  the  imprisonment  of  the  pluntiff).— 

That  the  said  alleged  trespasses  were,  and  every  part  thereof, 

was,  committed  out  of  the  jurisdiction  and  dominion  of  the 

Queen  of  England,  and  out  of  the  jurisdiction  of  this  Court, 

to  wit,  at  Naples,  and  not  elsewhere.     And  that,  at  the 

time  of  the  committing  of  the  said  trespasses  and  every 

part  thereof,  the  plaintiff  and  the  defendant  respectively 

resided  and  were  out  of  the  jurisdiction  and  dominion  afore* 

said,  to  wit,  at  Naples  aforesaid,  and  were  then  subject  and 

amenable  to  the  laws  then  and  there  in  foree.     And  that, 

under  and  by  virtue  of  the  laws  of  that'  country,  proceed- 

ings  were  afterwards,  and  before  the  commencement  of  this 

suit,  and  whilst  the  plaintiff  and  the  defendant  were  resident 

at  Naples  aforesaid,  and  out  of  the  jurisdiction  and  dominion 

aforesaid,  and  subject  and  amenable  to  the  laws  then  and 

there  in  force,  duly  taken  before  Ferdinando  Boccia,  then 

and  there  being  Judge  of  the  Court  of  the  circuit  of  the 

Chiaja  in  Naples,  then  and  there  sitting  as  correctional 

Judge,  according  to  the  articles  of  the  penal  procedure 

laws  of  that  country  then  and  there  in  force,  and  having 

jurisdiction  in  that  behalf  for  the  said  trespasses  in  the 

declaration  mentioned  (except  as  aforesaid).    And  that, 

according  to  the  laws  of  the  said  country  and  place  where 

the  said  alleged  trespasses  were  committed,  and  where  the 

said  proceedings  were  so  taken  as  aforesaid,  the  defendant 

was  not,  at  the  time  of  the  commencement  of  this  suit 
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1862.       ^or  at  the  time  when  the  said  trespasses  were  commtttedy 
'^T"^^     '      nor  at  any  time  thereafter,  liable  to  be  sued  by  the  said 
«•  plaintiff.    And  that  he  ooald  not  recover  any  damages  in  a 

civil  action  or  other  proceeding  for  the  alleged  trespasses  to 
which  this  plea  is  pleaded  until  the  defendant  had  been 
condemned  and  found  guilty  of  those  trespasses^  or  some 
part  thereof,  in  the  said  penal  proceedings,  and  which  said 
penal  proceedings^  before  and  at  the  time  of  the  commence- 
ment of  this  suit,  were  and  still  are  pending  and  undeter- 
^  mined;  and  the  defendant  has  not  been  condemned  or 
found  guilty  of  the  offences  and  trespasses,  or  any  part 
thereof,  charged  by  such  penal  proceeding* 

Third:  as  to  the  imprisonment  of  the  plaintiff. — That 
the  said  alleged  trespasses  were  committed  out  of  the  juris- 
diction and  dominion  of  the  Queen  of  England  and  out  of 
the  jurisdiction  of  this  Court,  to  wit,  at  Naples  and  not 
elsewhere.  And  that,  at  the  time  of  the  committing  the 
said  trespasses,  the  plaintiff  and  the  defendant  resided  and 
were  out  of  the  jurisdiction  and  dominion  aforesaid,  to  wit, 
at  Naples  aforesaid,  and  were  then  subject  and  amenable 
to  the  laws  then- and  there  in  force.  And  that,  according 
to  the  law  of  the  said  country  and  place  where  the  said 
alleged  trespasses  were  committed,  the  defendant  was  liable 
to  certain  penal  proceedings  for  the  said  imprisonment,  if 
not  authorized  by  the  law  of  the  country  where  the  same 
took  place.  And  that,  according  to  the  law  of  that  country, 
no  civil  action  or  other  proceedings  could  or  can  be  main- 
tained to  recover  damages  for  the  alleged  imprisonment,  if 
illegid,  until  after  the  defendant  had  or  has  been  condemned 
and  found  guilty  of  the  illegal  imprisonment  in  such  penal 
proceedings  as  aforesaid.  And  that  the  defendant  had  not, 
before  the  commencement  of  this  suit,  nor  has  he  yet,  been 
condemned  in  such  penal  proceediugs  as  last  aforesaid,  nor 
bath  the  plaintiff  hitherto  instituted  or  taken  any  such  penal 
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prooeedings  agamst  the  defendant,  or  endesTOured  to  pro-       1862. 
core  him  to  be  condemned  or  foond  guilty  of  the  aaid 
allq;ed  imprisonment. 

Replication  to  first  plea.-^That  the  phuntiff  and  the 
defendant  respectively,  at  the  times  of  the  committing  of 
the  said  trespasses  to  which  that  plea  is  pleaded,  were  and 
still  are  liege  subjects  of  our  Sovereign  lady  the  Queen 
Victoria,  and  subjects  of  Great  Britain. 

There  were  similar  replications  to  the  second  and  third 
pleas. 

The  plaintiff  also  demnrred  to  the  pleas. 

Bonyman  (with  whom  was  LuA  and  H.  71  Jenkbu) 
aigued  for  the  plaintiff  in  last  Easter  Term  (April  30). — 
Ihe  pleas  afford  no  answer  to  the  action.  The  first  plea 
admits  the  assault,  but  alleges  that  the  plaintiff  is  not 
entitled  to  compensation,  because  by  the  law  of  Naples  the 
defendant  is  not  liable  to  be  sued  in  any  civil  action  or 
other  proceedings  to  recover  dami^es.  The  validity  of  con- 
tracts is  determined  by  the  lex  loci  contractus,  but  the  mode 
of  enforcing  them  depends  on  the  lex  fori:  De  la  Vega  v. 
Vianna  (a),  The  British  Linen  Company  v.  Drummond  {b), 
Dan  V.  Uppmann  (c).  Maetyn  v.  FabrigaM  {d)  is  an  express 
authority  that  an  action  of  trespass  will  lie  in  this  country 
for  an  assault  and  felse  imprisonment  committed  in  a  foreign 
country.  [PoUaekj  C  B. — Sir  T.  Picton,  when  governor  of 
the  island  of  Trinidad,  in  the  West  Indies,  was  indicted  in 
this  country  and  tried  before  Lord  EUenhorough  for  a  mis* 
demeanor  committed  in  Trinidad  (e)*]  There  is  a  distinc- 
tion in  this  respect  between  local  and  transitory  actions.  Tres- 
pass will  not  lie  in  this  country  for  breaking  into  a  dwelling 

(a)  1  B.  &  Adol.  284.  (O  Cowp.  161. 

(5)  10  B.  &  C.  908.  («)  How.  8t.  Tr.,  vol.  30,  p. 

(e)5Cl.&F.l.  226. 

VOL.  I.— H.  &  C.  Q  EXCH. 
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1862.       house  in  a  foreign  coontry,  because  the  action  qoare  claasom 
fregit  is  local  in  its  nature :  Dauhon  v.  Matthews  (a).    Bat 
an  action  to  recover  damages  for  an  injury  to  the  person  is 
transitory^  and  may  therefore  be  brought  in  this  country 
notwithstanding  the  injury  was  committed  abroad.     In 
Story's  Conflict  of  Law,  chap,  xiy.,  §  554,  it  is  said  **  that 
by  the  common  law  personal  actions,  being  transitory,  may 
be  brought  in  any  place  where  the  party  defending  can  be 
found ;  that  real  actions  must  be  brought  in  the  forum  rei 
sitae,  and  that  mixed  actions  are  properly  referable  to  the 
same  jurisdiction."   That  distinction  was  recognised  so  long 
ago  as  the  year  1665,  in  a  case  of  Skinner  ▼•  The  East  India 
Company  (b),  where  the  twelye  Judges  certified  that  the 
Courts  at  Westminster  could  giye  relief  for  trespasses  to  the 
person  and  personal  property  notwithstanding  they  were 
committed  beyond  the  seas,  but  for  trespasses  to  the  realty 
there  was  no  relief  in  those  Courts.  In  Pisani  v.  Lawsan  (c) 
Tindal,  C.  J.,  in  the  course  of  the  aigument,  said :  *<  Suppose 
an  Englishman  beats  a  Frenchman  at  Boulogne,  and  then 
comes  to  England,  would  not  the  Frenchman  have  a  right 
to  sue  for  the  assault  in  our  Courts  V*  In  Rafael  v.  Verelst  (d) 
it  was  held  that  trespass  would  lie  for  procuring,  by  awe,  fear 
and  threats,  an  independent  native  prince  to  impriscm  the 
plaintiff  in  his  dominions  in  India.     The  same  law  prevails 
in  America :  Smith  v.  Bull  (e).    Formerly  it  was  necessary 
to  allege  that  the  trespasses  were  committed  *<  against  the 
peace  of  our  lady  the  now  Queen,"  but  that  was  a  mere 
fiction  of  law,  and  need  not  have  been  proved.    Nothing  is 
disclosed  by  the  pleas  with  reference  to  the  law  of  Naples 
which  prevents  this  action  being  brought.     Where  there  is 
no  conflict  between  the  law  of  this  country  and  a  foreign 

(a)  4  T.  B.  503.  (c)  6  Bing.  N.  S.  90.  94. 

(6)  Cited  in  Moityn  v.  Fabn-         (d)  2  W.  Black.  083. 1055. 
g(u,  Cowp.  167. 168.  (e)  17  Wendell,  323. 
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conntzy,  the  fonner  most  jHreTBiL  It  is  not  true  that  by  the        1862. 

law  of  nations  the  right  to  soe  in  this  conntiy  must  be      ^^''^ 

determined  according  to  the  law  of  the  country  in  which     ^    •• 

"^  SnrxouB. 

the  cause  of  action  arose.  Mr.  Justice  Siary,  in  his  Conflict 
of  Lawy  chap.  yiiL,  §  3265  cites  with  approbation  the  doc- 
trine  laid  down,  in  Batter  ▼•  Braum  {a\  by  Lord  EUenbarauffh, 
who  saidy  ^  We  always  import  together  with  their  persons 
the  existing  relations  of  foreigners  as  between  themselves, 
aocordiog  to  the  laws  of  their  reactive  countries,  except 
indeed  where  those  laws  dash  with  the  rights  of  our  own 
subjects  here,  and  one  or  other  of  the  laws  must  necessarily 
give  way,  in  which  case  our  own  is  entitled  to  the  prefer- 
ence.**  Mr.  Justice  S^ory  then  proceeds  to  say  that  Mr.  Chan- 
cellor Kent  has  laid  down  the  same  rule  in  his  Commentaries 
ss  stated  by  Huberus  and  Lord  EUenbcroughy  and  has  said 
*'  that  when  the  lex  loci  contractus  and  the  lex  fori,  as  to 
conflicting  rights  acquired  in  each,  come  in  direct  collision, 
the  comi^  of  naticms  must  yield  to  the  positive  law  of  the 
land.**  The  second  and  third  pless  seem  to  proceed  on 
some  supposed  analogy  to  the  rule  of  law  that  a  felony 
cannot  be  made  the  foundation  of  a  civil  action :  Stone  v. 
Marsh  {b)\  and  that,  before  the  party  injured  by  a  felonious 
act  can  seek  civil  redress  for  it,  the  matter  must  be  disposed 
of  by  the  proper  criminal  tribunal :  Crosby  v.  Leng  (c).  But 
assuming  that  by  the  law  of  Naples  a  person  who  has  been 
assaulted  and  imprisoned  cannot  obtain  compensation  in 
damages,  the  comity  of  nations  does  not  require  the  Courts 
of  this  country  to  recognise  such  a  law.  In  CdmmeR  v. 
Sewell  (d),  Byke,  J.,  observed  that  in  his  opinion  the  comity 
of  nations  would  not  recognise  the  law  of  a  particular  country 
which  was  at  variance  with  the  general  maritime  law  of  the 
world.   In  Story's  Conflict  of  Law,  chap.  vitL,  §§  268, 269, 

(a)  5  East,  124.  181.  (e)  12  East,  409. 

(b)  6  B.  &  C.  551.  564.  (cQ  5  H.  &  N.  728. 
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V. 

Sktuoub 


1862.  numerous  instances  are  given  of  contracts  against  morals, 
Scott  religion,  and  public  policy,  which,  even  though  they  might 
be  valid  in  the  country  in  which  they  were  made,  could  not 
be  enforced  in  this  country.  On  the  other  hand,  actions 
have  been  maintained  in  this  country  for  adultery  com- 
mitted abroad.  If  no  action  will  lie  until  criminal  proceed- 
ings have  been  taken  in  Naples,  the  defendant  might  avoid 
all  responsibility  by  quitting  that  country.  Every  plea  to 
the  jurisdiction  of  the  Court  ought  to  give  some  other 
Court  by  which  the  matter  may  be  tried :  Rex  v.  Johnson  (a). 
Moreover,  the  first  plea  does  not  aver  that  by  the  law  of 
Naples  damages  cannot  be  recovered  for  these  trespasses, 
but  only  that  the  defendant  is  not  liable  to  any  proceedings 
except  those  which  were  then  pending.  It  is  a  bad  plea  in 
abatement  of  the  pendency  of  another  proceeding  for  the 
same  cause  in  a  foreign  Court :  LaughUm  y^  Taylor  {b).  Cox 
y.Mitchell  (c).  [£ramtt^U,B., referred  to  Leroux  v. jffnwm (</).] 
The  pleas  disclose  mere  matter  of  procedure,  which  does 
not  affect  the  plaintiflP's  right  to  sue  for  damages  in  the 
Courts  of  this  country.  It  is  a  general  principle  that  the 
penal  laws  of  one  country  cannot  be  taken  notice  of  by 
another :  Story *s  Conflict  of  Law,  chap,  xvi.,  §  620. 

Hawkins  (with  whom  was  Archibald),  for  the  defendant 
(May  5). — The  doctrine  laid  down  in  Mostyn  v.  Fabr^as{e) 
is  not  disputed.  The  first  plea  states  (and  it  is  admitted 
by  the  demurrer)  that,  according  to  the  law  of  Naples,  the 
defendant  never  was  liable  to  be  sued  by  the  plaintiff  in 
any  civil  action  or  other  proceeding  to  recover  damages. 
Contracts  made  in  a  foreign  country  cannot  be  enforced  in 
this  country  unless  they  are  conformable  to  the  law  of  the 
foreign  country.    The  same  principle  applies  to  torta    The 

(a)  6  East,  583.  (d)  12  C.  B.  801. 

(&)  6  M.  &  W.  695.  (e)  Cowp.  161. 

(r)  7  C.  B.,  N.  S.  55. 
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ground  on  which  an  action  is  maintainable  in  this  country 
OD  a  contract  made  abroad  is  that^  by  the  comity  of  nations, 
this  coantiy  recognises  the  law  of  the  foreign  country. 
[PMoekf  C.  B. — Suppose,  in  a  foreign  country,  there  was 
no  redress  for  slander,  would  that  prevent  an  Englishman 
who  was  slandered  from  bringing  an  action  in  this  country  ?] 
In  the  note  to MastyttY.  FabriffoSf  in  Smith's  Lead,  Cas.,  voC 

• 

p.  640.,  5th  ed.,  it  is  said :  **  With  respect  to  transitory  causes 
of  action  which  have  accrued  abroad,  like  that  in  the  prin- 
cipal case  of  Mostyn  v.  Fabrigast  it  must  be  remarked  that, 
although  the  Courts  of  this  country  will  entertain  them, 
still  they  will,  in  adjudicating  on  them,  be  governed  by  the 
laws  of  the  country  in  which  they  arose.     The  distinction 
laid  down  in  all  the  cases  of  this  description  is  between  the 
cause  of  action,  which  is  to  be  judged  of  with  reference  to 
the  law  of  the  country  where  it  originated,  and  the  mode 
of  procedure,  which  must  be  adopted  as  it  happens  to  exist 
in  the  country  where  the  action  is  brought.**    Therefore, 
whatever  is  a  justiBcation  where  the  act  was  committed,  is 
a  jusUBcation  where  the  action  is  brought ;  and  whatever 
is  a  bar  to  any  action  where  the  act  was  committed,  is  a  bar 
where   the   action  is  brought :   The  General  Steam  Navu 
gation  Company  v.  Guillou  (a).     [^Martin^  B. — It  does  not 
appear  that  the  Judge  at  Naples  might  not  have  awarded 
darinages  for  the  assault]     The  first  plea  expressly  nega- 
tives any  right  in  the  plaintiff,  by  the  law  of  Naples,  to 
recover  damages.     [Martin^  B. — It  says  that  the  defendant 
was  never  liable  to  any  other  proceedings  in  respect  of  the 
said  trespasses  except  those  taken,  and,  consistently  with  that 
allegation,  the  proceedings  may  have  been  for  the  recovery 
of  damages.]     This  case  is  similar  to  that  of  a  person  who, 
having  been  assaulted  in  Scotland  or  Ireland,  has  taken 
proceedings  before  a  magistrate  in  London,  in  which  case 

(a)  11  M.  &  W.  877. 
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the  oertiBcate  of  the  magistrate  that  the  complaint  was 
missed  woald  be  a  bar  to  any  action  for  the  same  assault : 
g^»-  Casiar  v.  HetheringUm  (a).    [Martin^  B, — Suppose  that,  by 

ftne  law  of  France,  the  owner  of  a  ship  was  not  responsible 
I  for  any  act  of  his  servant,  wonld  that  afford  a  defence  to  an 
I  action  against  the  master  in  this  countiy?]  There  is  no 
authority  that  an  action  can  be  maintained  here  for  a  wrong 
done  in  a  foreign  countiy,  for  which  there  is  no  remedy  by 
action  in  that  country.  The  pleas  do  not  disclose  mere 
matter  of  procedure,  but  shew  that  the  phuntiff  has  no 
remedy  by  action.  That  is  no  more  matter  of  procedure 
than  a  plea  of  the  Statute  of  limitations,  <»r  a  plea  under 
the  Statute  of  Frauds.  The  second  and  third  pleas  shew  that 
it  is  a  condition  precedent  to  the  right  to  maintain  this 
action  that  the  defendant  should  have  been  found  guilty  of 
the  trespasses  in  penal  proceedings.  If  a  person  injured 
by  a  felonious  act  brought  an  action  against  the  person 
charged  with  committing  it,  would  it  not  be  a  good  plea  in 
bar  that  the  matter  had  not  been  disposed  of  by  a  criminal 
tribunal  ?  Kso,  the  second  and  third  pleas  are  not  pleas  in 
abatement,  but  good  pleas  in  bar  of  the  action. — He  also 
referred  to  White  v.  Spettigiue  (&). 

Hcnyman  replied. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^It  is  concluded  by  authority  that  the 
circumstance  of  the  assault  and  battery  having  been  com« 
mitted  in  a  foreign  country  is  in  itself  no  impediment  to 
an  action  being  muntai^ed  for  it  here.  Then  what  is  the 
meaning  of  the  first  plea  ?    The  defendant  aigues  that  it 

(a)  28  L.  J.,  Mag.  Css.  198.  (b)  18  M.  &  W.  603. 
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means  that  proceedings  to  punish  him,  the  defendant,  have  is62. 
been  taken  in  Naples,  and  that,  except  those  proceedings, 
none  can  there  be  taken,  and  that  therefore  none  can  here 
be  taken  to  recover  damages*  But  we  hold  it  means  that 
proceedings  have  been  taken  in  the  Neapolitan  Court,  and 
that  except  those  proceedings  none  can  there  be  taken.  If 
80,  it  does  not  negative  that  those  are  proceedings  in  which 
a  compensation  or  damages  may  be  recovered.  We  hold 
this  to  be  the  natural  meaning  of  the  words,  and  are 
confirmed  in  that  opinion  by  this,  that  the  ynpiment  of  the 
defendant  mak^g  ^  gnhaf Anre  pf  the  plea  to  be,  that  no 
civil  action  for  tfie  wrong  complained  of  is  maintMnable  in 
Naples^  and  that  in  respect  of  it  no  damages  or  compensa- 

^  11      Ill      *        I    I  III- III  I    ,Win    I  * 

tion  can  be  there  recovered.  If  so,  it  would  have  been 
easy  to  say  so  in  so  many  words;  and,  applying  the  rule  to 
a  reasonable  extent,  that  pleadings  are  to  be  taken  most 
against  the  pleader,  we  put  the  construction  we  have  on 
this  plea.  Then  it  comes  to  this,  that  this  is  a  wrong  for 
which  an  action  would  lie  here,  and  for  which  (as  it  is  not 
negatived)  we  most  assume  an  action  will  lie  in  Naples,  but 
in  respect  of  which  proceedings  are  pending  in  Naples  at 
the  plaintiiF's  instance.  This  however  is  no  defence.  It 
cannot  be  a  defence  in  bar  of  the  action.  It  would  be  no 
answer,  even  in  abatement  of  the  writ,  that  an  action  was 
pending  here  in  an  inferior  Court,  and  how  in  law  or  reason 
can  it  be,  that  it  is  pending  in  a  foreign  Court,  when  the 
action  is  in  no  sense  local  ?  The  case  of  Cox  v.  Mitchell  (a) 
is  an  authority  to  shew  that  an  action  pending  abroad  for 
the  wrong  is  no  ground  for  staying  proceedings  in  an  action 
here.     The  first  plea  therefore  is  bad. 

The  other  two  pleas  demurred  to  allege  in  effect  this, 
that  bv  the  law  of  Naples,  until  the  defendant  has  been 

m 

(a)  7  C.  B.,  N.  S.  55. 
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gjIBBIiilH^y  gQ^f^gBP^  fp^  ^he  matters  compUuned  ot,  no 
action  can  be  maintained  against  him  for  damages,  and  that 
„    V'  he  has  not  been  so  condemned.    These  pleas  assume,  there- 

fore,  that  the  acts  complained  of  are  the  subject  of  civil 
proceedings  in  Naples  to  recover  damages,  but  that,  as  a 
preliminary,  there  must  be  a  penal  proceeding  and  convic- 
tion. We  think  this  furnishes  no  defence.  It  is  a  matter 
of  procedure  which  is  to  be  governed  by  the  lex  fori.  The 
plaintiff's  cause  of  action  is  the  assault  and  battery.  Our 
Statute  of  Limitations  would  run  from  its  occurrence ;  and 
it  would  be  strange  that,  if  the  criminal  proceedings  in 
Naples  lasted  for  six  years,  the  plaintiff  lost  his  remedy 
here.  Besides,  if  the  defendant  withdraws  from  the  juris- 
diction of  the  Neapolitan  tribunals,  we  must  assume  he 
prevents  the  very  proceeding  which  is,  by  their  law,  neces- 
sary to  perfect  the  plaintiff's  power  to  sue :  he  does  not 
substitute  another  mode  of  proceeding  criminally  here.  He 
would  therefore,  by  his  own  act,  deprive  the  plaintiff  of  a 
remedy  for  the  wrong  he  has  done.  Besides,  the  reason  of 
the  thing  ceases  before  our  tribunals.  For  certain  police 
and  municipal  purposes  the  foreign  law  says  that,  when  the 
act  complained  of  is  of  a  criminal  character,  criminal  pro- 
ceedings shall  be  taken  before  civil ;  but  that  neither  is  nor 
can  be  a  consideration  with  us.  Suppose  a  man  here  stole 
a  chattel  and  went  to  New  York,  would  it  be  rei^onable 
that  the  tribunals  there  should  refuse  to  entertun  a  suit  by 
the  owner  of  the  article  against  the  thief  till  there  had 
been  a  prosecution  here  ?  Before  the  extradidon  treaties 
such  an  objection  would  be  obviously  preposterous,  and 
is  not  really  less  so  now.  But  this  is  the  defence  raised  by 
the  second  and  third  pleas  demurred  to,  and  for  the  reasons 
we  have  given  we  think  them  bad. 

Wilde,  B. — I  heard  only  a  part  o\  the  argument,  but  I 
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do  not  dissent  from  the  judgment  which  has  been  deli-       1862. 

▼ered.  ^T^"^*^ 

Scott 

Judirmeut  for  the  plaintiff.         „    «• 


The  defendant  having  taken  proceedings  in  error  on  the 
above  judgment,  the  case  was  ai^aed,  in  the  following 
Michaelmas  Vacation  (Dea  1)»  by 

Archibald  (with  whom  was  (7.  PoUoek\  for  the  defendant. 
— Under  the  circumstances  stated  in  the  pleas,  this  action 
cannot  be  maintained.  The  plaintiff's  remedy  for  the  assault 
must  be  determined  by  the  law  of  Naples,  and  whatever  is 
a  defence  there  is  also  a  defence  here.  Mostyn  v.  Fabrigas  (a) 
does  not  affect  the  present  question.  All  that  case  decided 
was,  that  an  action  might  be  maintained  in  this  country  for 
an  assault  committed  abroad.  The  difficulty  which  arose  as 
to  venue  was  obviated  by  a  fiction  of  law.  The  only  passage 
in  the  judgment  in  Mostyn  v.  Fabrigas  (a)  which  bears  on  this 
question  is  in  iavour  of  the  defendant : — **  It  does  not  follow 
from  hence  that,  let  the  cause  of  action  arise  where  it  may,  a 
man  is  not  entitled  to  make  use  of  every  justification  his  case 
will  admit  of,  which  ought  to  be  a  defence  to  him."  [Black- 
bum^  J. — ^The  pleas  do  not  allege  that  the  trespasses  were 
justified  by  the  law  of  Naples,  but  only  that  there  is  a  pecu- 
liar mode  of  procedure  in  that  country  in  respect  of  them. 
Crompion^  J. — Tou  must  contend  that,  supposing  no  action 
could  have  been  maintained  in  a  foreign  country  for  criminal 
conversation  committed  there,  no  such  action  could  formerly 
have  been  maintained  in  this  country.]  If  by  the  law  of  a 
foreign  country  there  is  no  right  to  damages  for  a  personal 
injury,  none  are  recoverable  here.     The  picas  shew  that 

(«)  Cowp.l6l.  17a 
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the  asBanlt  was  committed  at  Naples,  where  both  parties 
resided^  and  that  they  were  subject  to  the  law  of  Naples ; 
therefore  their  rights  and  liabilities  must  depend  on  the  law 
of  that  country.  A  justification  by  the  law  of  the  country 
in  which  the  alleged  wrong  was  done  is  a  justificatibn  every- 
where ;  but  the  right  to  compensation,  the  nature  and  extent 
of  it,  and  the  mode  in  which  it  is  to  be  enforced,  must  be 
determined  by  the  law  of  the  country  in  which  the  injury 
occurred.  [Cromptan,  J. — ^According  to  that  aigument,  the 
pleas  ought  to  shew  that  the  assault  was  justified  by  the  law 
of  Naples.  The  first  plea  merely  says  that  the  plaintiff  is 
not  entitled  to  recover  damages  except  by  a  criminal  pro« 
ceeding.]  It  alleges  in  substance  that  the  only  remedy  for 
the  injury  is  by  a  penal  proceeding.  In  Westlake's  Interna- 
tional Law,  sect.  240,  p.  224,  it  is  said,  **  The  legal  character 
and  consequences  of  an  act  must  certainly  depend  on  the 
jurisprudence  of  the  country  where  it  is  done,  and  not  on 
that  of  any  spot  to  which  its  consequences  may  extend.  The 
damage  is  not  an  injury,  unless  it  results  from  conduct  pro« 
hibited  by  the  law  which  governs  the  agent."  By  the  comity 
of  nations,  the  Courts  of  this  country  respect  the  policy  of 
the  foreign  law,  and  if  that  provides  that  no  civil  action 
shall  be  maintained  for  an  assault,  none  is  maintainable 
here.  The  obligation  arising  firom  a  tort  depends  as  much 
on  the  law  of  the  countiy  in  which  it  is  committed,  as  the 
validity  of  a  contract  depends  on  the  law  of  the  country  in 
which  it  is  made :  Westlake's  International  Law,  sect  237, 
p.  222,  Begina  v.  Lesley  (a).  There  is  nothing  contrary  to 
natural  justice  in  providing  that  there  shall  be  no  remedy 
for  an  assault  except  by  a  criminal  proceeding.  [^Cromp* 
tan,  J. — The  pleas  do  not  shew  that  by  the  law  of  Naples 
no  compensation  can  be  awarded  in  a  criminal  proceeding.] 

(a)  Bell  C.  C.  220. 
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No  action  can  be  maintained  in  this  country  for  an  alleged  1862. 
wrong  committed  in  a  foreign  country,  if  the  act  was  justi- 
fiable there :  Dobreey.  Napier  (a).  Compensation  for  injury 
committed  in  a  foreign  country  depends  on  the  law  of  that 
country :  Ekim  ▼•  The  East  India  Companif  (&),  Lom  ▼•  The 
East  India  Company  (c).  [fFUleM,  J.  referred  to  OMs  v. 
Fremont  (dy]  In  Sanios  v.  lOufye  (e)  it  was  held  by  a  ma- 
jority of  the  Judges  in  the  Exchequer  Chamber  that  a  con- 
tract might  be  enforced  for  the  sale  of  slavesy  lawfully  held 
in  a  foreign  country  where  the  possession  and  sale  of  slaves 
was  lawful  Madrazo  v.  WtUe${f)f  Buran  ▼•  Denman  (ff), 
and  CammeU  v.  Sewett(h)  shew  that  the  right  to  maintain  an 
action  for  damages  in  respect  of  a  tort  committed  in  a  foreign 
country  depends  on  the  law  of  that  country.  Moreover,  the 
plaintiff  having  resorted  to  the  foreign  tribunal,  this  Court 
will  not  interfere  until  these  proceedings  ai^  determined. 

Btngfman  appeared  for  the  plaintiff,  but  was  not  called 

upon  to  argue. 

Cur,  adv.  vuU, 

The  following  judgments  were  now  delivered. 

WiQHTMAN,  J. — We  are  all  of  opinion  that  the  second 
and  third  pleas  in  this  case  are  bad,  and  afford  no  answer 
to  the  action.  They  admit  the  right  to  compensation  in 
damages  for  such  trespasses  as  those  in  the  declaration ;  but 
state  that  by  the  Neapolitan  law  ^hgy  CflPnQt  hg  T^^^^^j^HSTf:^ 
until  certain  penal  proceedings  have  been  commenced  and 
determined  there.     This  is  an  objection    to  procedure 

(a)  2  Bing.  N.  C.  781.  (e)  8  C.  B.,  N.  S.  861. 

(b)  1  P.  Wins.  395 ;  in  error,  (/)  3  B.  &  Aid.  358. 
2  B.  P.  C.  382.  (g)  2  Exch.  167. 

(tf)  4  Yes.  824.  (h)  SU.kJS.  728. 

{d)  0  Exch.  25. 
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1862.        merely,  which  must  be  determined  by  the  lex  fori,  and  not 

^"^^      the  lex  loci ;  and  the  second  plea  indeed  in  effect  seems  to 
Scott  ^ 

^    9>  amount  to  no  more  than  auter  action  pendant  in  a  foreira 

SSTMODR.  ,         ^  ^ 

country,  which  is  clearly  not  sustainable. 

The  main  argument  for  the  plaintiff  in  error,  however, 
was  founded  upon  the  first  plea,  which,  as  Mr.  Archibald 
contended,  asserted  that  by  the  law  of  Naples  no  damages 
were  recoverable  in  respect  of  the  alleged  trespasses  men- 
tioned in  the  declaration.  My  learned  brothers  are  of 
opinion  that  the  plea  does  not  contain  any  averment  that 
damages  migh^not  be  recovered  by  the  law  of  Naples  for  the 
alleged  trespasses  in  some  form  of  procedure  or  other;  and 
without  such  an  averment  or  equivalent  expressions,  it  may 
be  taken  as  against  the  defendant  in  the  action  that  they 
might  be  recovered ;  and  that,  if  that  be  so,  the  question  is 
one  of  form  merely,  and  governed  by  the  lex  fori ;  and  there 
is  nothing  to  oust  the  jurisdiction  of  the  English  Courts  to 
entertain  an  action  to  recover  damages  in  such  a  case. 

I  agree  with  the  rest  of  the  Court  if  the  construction  of 
^  the  first  plea  is  that  which  they  suggest ;  but,  speaking  for 
myself  only,  I  am  of  opinion  that  if  Mr.  Archibald's  con- 
struction of  the  plea  be  correct,  and  that  by  the  law  of 
Naples,  as  stated  in  the  first  plea,  no  damages  are  recover- 
able in  any  form  of  procedure  there,  at\  fic^QP  '^  neverAe* 
/leag  mqin^ftipal^le  in  England  by  one  British  subject  ag^nst 
another  British  subject  for  the  trespasses  mentioned  in  the 
declaration.  The  construction  or  validity  of  contracts  may, 
as  a  general  rule,  depend  upon  the  lex  loci  where  the  con- 
tract was  made,  but  the  rules  relating  to  contracts  are  not 
applicable  to  this  case ;  and  I  am  not  aware  of  any  rule  of 
law  which  would  disable  a  British  subject  from  maintaining 
an  action  in  this  country  for  damages  against  another  British 
subject  for  an  assault  and  battery  committed  by  him  in  a 
foreign  country,  merely  because  no  damages  for  such  tres- 
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ptsses  were  recoverable  by  the  law  of  the  foreign  countiy ;        1862. 
and  without  any  allegation  that  such  trespaases  were  lawful      ^^^ 
or  justifiable  in  that  country.     By  the  law  of  England,  an  •- 

action  to  recover  damages  for  an  assault  and  battery  is 
transitory,  and  whatever  might  be  the  case  as  between  two 
Neapolitan  subjects,  or  between  a  Neapolitan  and  an  Eng- 
lishman, I  find  no  authority  for  holding  that,  even  if  the 
Neapolitan  law  gives  no  remedy  for  an  assault  and  battery, 
however  violent  and  unprovoked,  by  recovery  of  damages, 
that  therefore  a  British  subject  is  deprived  of  his  right  to 
damages  given  by  the  English  law  against  fmother  British 
subject 

I  think  the  first  plea  bad,  either  upon  this  ground  or  upon 
that  suggested  by  my  learned  brothers;  and  the  judgment  of 
the  Court  below  will  therefore  be  affirmed. 

Williams^  J.,  said. — ^I  entirely  concur  with  the  former 
part  of  my  brother  WightmarCs  judgment.  With  respect  to 
the  latter  part,  it  is  not  necessary  to  express  an  opinion, 
but  I  am  desirous  of  sayiug  that,  as  at  present  advised,  I  am 
not  prepared  to  assent  to  it 

Cbompton,  J.^  said. — It  is  not  necessary  to  decide  the 
latter  and  more  important  question,  whether  the  law  be  as 
my  brother  Wigktman  has  propounded  it.  I  think  that  is  a 
matter  of  some  difficulty  and  doubt,  and  I  do  not  wish  to 
express  any  opinion  upon  it,  because  this  case  may  be 
decided  on  the  other  ground. 

Looking  at  these  pleas,  I  agree  with  the  view  of  the 
majority  of  the  Court  that  they  do  not  aver  that  no  com- 
pensation in  damages  is  recoverable  by  the  law  of  Naples 
for  these  trespasses.  Such  a  state  of  the  law  can  scarcely 
be  supposed,  and  I  do  not  believe  it  exists.  It  is  to  be 
lamented  that  such  a  loose  mode  of  pleading  is  adopted  in 
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1862.  ^^®  present  day,  that  pleas  may  mean  either  one  thing  or 
another.  Bat  looking  at  the  first  plea,  I  think  it  does  not 
shew  that  no  compensation  in  damages  is  recoverable.  It 
alleges  that  proceedings  were  taken  at  Naples  before  a 
judge,  "  having  jurisdiction  in  that  behalf,  for  the  trespasses 
in  the  declaration  mentioned.**  Anyone  would  suppose 
from  that,  that  the  judge  had  jurisdiction  over  the  whole 
matter.  The  plea  then  alleges  that  the  defendant  is  not 
**  liable  to  be  sued  by  the  plaintiff  in  any  civil  action  or 
other  proceeding  to  recover  damages  for  the  alleged  tres- 
passes." Whether  that  means  that  the  defendant  is  not 
liable  to  be  sued  in  any  civil  action  or  other  cml  proceed* 

4 

ing  may  be  doubtful  If  it  means  any  civir  action  or 
other  proceeding  in  contradistinction  to  a  criminal  pro* 
ceeding,  it  affords  no  answer,  because  it  admits  that  the 
plaintiff  might  recover  damages  in  the  proceedings  under 
the  penal  procedure  laws.  The  plea  then  says,  *'  nor  liable 
to  any  other  proceedings  in  respect  of  the  said  trespasses, 
except  those  taken  and  instituted  as  aforesaid  under  the  laws 
aforesaid,"  If  that  means  that  a  man,  however  assaulted, 
can  recover  no  compensation  in  damages  unless  he  resorts 
to  those  proceedings,  it  admits  that  he  may  recover  it  in 
that  form. 

On  this  construction  of  the  plea,  the  question  becomes 
one  of  procedure  only,  and  on  that  ground  I  agree  that  the 
judgment  of  the  Court  below  ought  to  be  aflbrmed. 

WiLLES,  J.,  said. — I  concur  with  the  opinion  of  the  other 
members  of  the  Court  as  expressed  in  the  judgment  deli- 
vered by  my  brother  Wightman.  As  to  what  our  decision 
would  be,  if  the  plea  do  not  bear  the  construction  now 
put  upon  it,  I  need  not  express  any  opinion.  I  am  fieff  from 
saying  that  I  differ  from  any  part  of  the  judgment  of  my 
brother  Wightman  ;  but  I  entirely  concur  in  thinking,  that 
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as  the  plea  does  not  aver  that  there  is  any  pomtive  law  in 
Naples  against  the  recovery  of  damages  for  an  assault,  we 
must  assume  that  they  may  be  recovered  in  some  form  of 


Bi-ACKBUBN,  J.,  said. — ^I  also  agree  that  the  judgment  of 
the  Court  below  ought  to  be  aflBrmed.   Construing  the  first 
plea  as  I  do/  it  merely  amounts  to  this^  that  the  judge  of 
the  Court  of  the  Circuit  of  Chiaja  in  Naples  had  exclusive 
jurisdiction  over  all  proceeding  for  personal  trespasses,  whe- 
ther civil  or  criminal,  and  that  proceedings  in  respect  of 
those  trespasses  were  still  pending  in  that  Court.  I  construe 
the  plea  as  amounting  to  that,  and  no  more.    Then  the 
plea  merely  discloses  matter  of  procedure,  and  does  not 
shew  that  by  the  law  of  Naples  this  cause  of  action  is  no 
caufe  of  action  there.    Viewing  the  first  plea  in  that  light, 
I  think  it  bad 

If,  indeed,  the  plea  had  averred  that  by  the  law  of  Naples 
no  damages  are  recoverable  for  an  assault  however  violent, 
that  would  have  raised  a  question  upon  which  I  have  not  at 
present  made  up  my  mind.  I  doubt  whether  it  would  be  a 
good  bar,  but,  supposing  it  would,  I  am  disposed  to  think 
that  the  tact  of  the  pardes  being  British  subjects  would  make 
no  difference.  As  at  present  advised,  I  think  that  when  two 
firitish  subjects  go  into  a  foreign  country,  they  owe  local 
allegiance  to  the  law  of  that  country,  and  are  as  much 
governed  by  that  law  as  foreigners.  The  point  however  is 
not  now  raised,  and  it  is  unnecessaiy  to  express  any  opinion 
upon  it. 

Judgment  affirmed. 
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1862. 


Junt  5. 

In  the  year 
1833,  the 
plaintifffa, 
trustees  of  a 
xnaniage 
settlement, 
lent  to  the 
husband,  at 
interest,  some 
of  the  money 
settled  to  the 
separate  use 
of  his  wife, 
on  security 
of  the  joint 
bond  of  the 
husband  and 
the  defendant. 
No  interest 
was  paid,  but, 
on  the  31  St 
October  1847, 
it  was 
arranged 
between  the 
plaintiilb  and 
the  husband 
and  wife  that 
she  should 
give  the 
plaintiff  her 
receipt  for 
the  interest  up 
to  that  date, 
which  she 
accordingly 
did.    She 
afterwards 
irom  time  to 
time  gave 
receipts  for 
each  naif- 
year's  interest 
up  to  Novem- 
ber, 1860. 
No  money 
ever  passed. — 
HM,  that  the 
transaction 
amounted  to 
a  payment  or 
satisfaction  of 
the  interest,  so 
s.  5. 


Amob  and  Another  v.  Smith. 

./xCTION  on  a  bond  for  payment  by  the  defendant  to 
plaintiffs  of  I636il 

Plea. — That  the  alleged  causes  of  action  did  not  accrue 
within  twenty  years  before  the  suit 

Replication. — That  the  defendant  within  twenty  years 
before  the  suit  made  and  acknowledged,  to  wit,  by  part 
payment  and  part  satisfaction  on  account  of  the  interest 
then  due  on  the  said  bond,  that  the  debt  in  the  declaration 
mentioned  then  remained  unpaid  and  due  to  the  plaintifls. — 
Issue  thereon. 

At  the  trial,  before  Martin^  B.,  at  the  Middlesex  Sittings 
after  Easter  Term,  the  following  facts  appeared: — The 
plaintifls  were  trustees  of  the  marriage  settlement  of  John 
Woodhams  and  Ellen  his  wife.  On  the  Ist  of  November, 
1833,  the  plaintifls  lent  to  John  Woodhams  816il  of  the 
trust  money  which  was  settled  to  the  separate  use  of  his 
wife,  upon  the  security  of  a  bond  executed  by  him  and  the 
defendant  Smith  as  surety ;  and  conditioned  for  payment 
of  816/L  and  interest  on  the  1st  of  May  then  next  No 
interest  was  paid,  but  on  the  3  Ist  of  October,  1847,  it  was 
arranged  between  the  plaintifls  and  J.  Woodhams  and  his 
wife  that  she  should  give  the  plaintifls  her  receipt  for  the 
interest  up  to  that  date,  and  that  it  should  be  considered  as 
paid.  She  accordingly  signed  and  delivered  to  the  plain- 
tifls the  following  receipt: — 

« Ist  Nov.  1847. 

**  Received  of  James  and  Daniel  Amos,  the  trustees 
of  my  marriage  settlement,  the  sum  of  240/.  for  interest  due 

as  to  take  the  case  out  of  the  Statute  of  Limitations,  3  &  4  Wm.  4,  c.  42, 
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on  816£,  at  5  per  cent,  on  bond  given  by  Mr.  John  Wood-        1862. 
hams  and  Mr.  James  Smith  ap  to  this  date.  ^^    ^ 

"  Helen  Woodhams."  ^  »• 

Receipts  in  the  same  form  were  subsequently  given^  but 
no  money  was  ever  paid.  The  last  receipt  was  dated  the 
1st  February,  1861,  for  interest  up  to  the  Ist  November, 
I860.  The  marriage  settlement  contained  the  usual  provi- 
sion  that  the  receipt  of  the  wife  should  be  a  sufficient 
dischaige  to  the  trustees.  The  defendant  had  never  been 
a])plied  to  for  payment  of  interest,  nor  was  he  aware  of  the 
arrangement  which  had  been  made  between  the  plain  tiffs 
and  J.  Woodhams  and  his  wife.  J.  Woodhams  having  become 
insolvent,  the  present  action  was  brought. 

The  learned  Judge  was  of  opinion  that  the  transaction 
amounted  to  a  payment  or  satisfaction  of  the  interest  within 
the  meaning  of  the  3  &  4  Wm.  4,  c.  42,  s.  5,  and  directed 
a  verdict  for  the  plain tifis,  reserving  leave  to  the  defendant 
to  move  to  enter  the  verdict  for  him. 

Lush,  in  the  present  Term  (May  30),  obtained  a  rule 
nisi  accordingly ;  against  which 

BamU  and  H.  Shield  now  shewed  cause. — The  question 
is,  whether  there  has  been  any  part  payment  or  part  satis- 
faction on  account  of  the  interest  due  on  the  bond,  within 
the  meaning  of  the  3  &  4  Wm.  4,  c.  42^  s.  5.  The  arrange- 
ment between  the  parties  was  in  effect  a  payment  or  satis- 
faction of  the  interest  [Bramwellp  B. — Suppose  an  action 
had  been  brought  for  the  interest  in  respect  of  which  the 
receipts  were  given,  would  not  the  transaction  have  been 
an  answer  under  a  plea  of  payment  ?  PoUoch,  C.  B. — ^It 
was  a  payment  by  settlement  of  accounts.  When  two  per- 
sons meet,  and  one  says  to  the  other  ''I  owe  you  so  much 
money  and  you  owe  me  so  much,"  but  instead  of  paying 
over  the  money  they  agree  to  settle  the  account  by  setting 

VOL.  I. — H.  &  C.  R  EXCH. 
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1862.       ofF  one  sum  against  the  other,  that  is  a  payment  by  settle- 
ment of  account :  AsKby  v.  James  (a).] 

The  Court  then  called  on 

Ltah  and  Hance,  to  support  the  rule. — It  is  conceded 
that  if  two  persons,  mutually  indebted  to  each  other  in  the 
same  amount,  meet  and  agree  to  settle  their  accounts  with- 
out any  money  passing,  that  would  be  a  payment  or  satis- 
faction of  their  respective  debts.  But  in  this  case  the 
defendant  was  no  party  to  the  arrangement  between  the  plain- 
tiff and  Woodhams  and  his  wife.  In  Bodgery.  ArchiV)^  the 
agreement  was  founded  on  a  good  consideration ;  but  this 
is  not  a  bona  fide  transaction.  The  plaintifis  committed  a 
breach  of  trust,  and  for  their  own  protection  requested  the 
husband  to  procure  his  wife's  receipts  for  the  interest  on  the 
trust  money.  Suppose  the  husband  had  acknowledged  in 
writing  that  the  debt  was  due,  that  would  not  have  rendered 
the  defendant  chargeable.  An  acknowledgment  has  no 
more  effect  under  the  3  &  4  Wm.  4,  c.  42,  than  under  the 
9  Geo.  4,  c.  14,  s.  I ;  and  under  the  latter  Act  there  is  a  dis^ 
tinction  between  an  acknowledgment  in  writing  and  part 
payment  by  one  of  several  joint  contractors ;  the  effect  of  an 
acknowledgment  is  confined  to  the  individual  who  makes 
it,  but  part  payment  by  one  of  several  joint  contractors 
operates  against  all.  The  reason  given  by  TViufoZ,  C.  J.,  in 
Wyait  V.  Hodson  (c),  is  that  **  payment  is  an  unequivocal 
act,  80  little  liable  to  misconstruction  as  not  to  be  open  to 
the  objection  of  an  ordinary  acknowledgment."  Again, 
suppose  the  wife  had  acknowledged  in  writing  that  part  of 
the  principal  had^  been  paid,  that  would  not  have  been 
sufficient  to  take  the  case  out  of  the  statute.     There  is  a 

(fl)  1 1  M.  &  W.  542.  (ft)  10  Exch.  333. 

(c)  8  Bing.  309.  312. 
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wide  difiPerence  between  a  deliberate  act  of  payment  and  1862. 
the  giving  a  receipt  when  in  fact  no  money  has  been  paid. 
[Bramtoett,  6. — The  wife  could  not  in  equity  recover  from 
the  trustees  the  interest  in  respect  of  which  she  gave  the 
receipts.]  Whatever  maybe  the  effect  of  this  transaction 
in  equity  as  between  the  wife  and  her  trustees,  it  does  not 
in  law  amount  to  payment. 

Martin,  B. — I  am  of  opinion  that  the  rule  ought  to  be 
discharged.  The  question,  which  arises  upon  the  3  &  4 
Wro.  4,  c  42,  s.  5,  is  whether  there  has  been  any  payment 
which  will  operate  as  a  satisfaction  for  the  purpose  of  keep- 
ing alive  this  debt  In  my  opinion  whatever  would  prove 
a  plea  of  payment  is  sufficient  for  this  purpose.  The  hus^ 
band  ought  to  have  paid  the  trustees  the  interest  as  it 
became  due,  and  the  trustees  ought  to  have  handed  it  to 
the  wife ;  and  if  that  had  been  done,  beyond  all  doubt  it 
would  have  taken  the  case  out  of  the  Statute  of  Limitations. 
Then  the  question  is  whether  what  has  been  done  is  not 
substantially  the  same  thing.  I  am  of  opinion  that  it  is.  If 
the  money  had  been  paid  by  the  husband  to  the  trustees,  and 
immediately  handed  over  by  them  to  the  wife,  that  would 
have  been  a  mere  idle  ceremony.  There  are  numerous  cases 
which  establish  that  there  may  be  a  payment  by  settlement 
of  accounts.  When  two  persons  indebted  to  each  other 
meet  and  agree  to  set  off  their  respective  debts,  that  is  not 
a  mere  settlement  of  account,  but  is  as  much  a  payment  as 
if  the  money  had  passed  between  them.  Bodger  v.  Arch{a) 
is  an  authority  in  point.  It  is  said  that  case  is  distinguish- 
able, on  the  ground  that  the  defendant,  who  was  liable 
to  pay  the  interest,  expended  the  money  in  the  main- 
tenance of  the  plaintiff's  child ;  but  I  think  it  is  not,  and  if 
the  evidence  be  true  this  is  as  much  a  real  and  bona  fide 

(a)  10  Ezch.  333. 
R   2 
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1862. 


Amos 
Smith. 


transaction  as  that.  I  feel  bound  to  say  that  we  granted 
the  rule  because  the  point  was  reserved,  .and  not  from  any 
doubt  which  we  entertained  as  to  it 

Bramwell,  B. — I  am  of  the  same  opinion.  It  is  scarcely 
necessary  to  add  anything^  and  I  will  only  advert  to  the  effect 
of  the  words  of  the  act  of  parliament,  which  are,  *'  part  pay- 
ment or  part  satisfaction,"  I  cannot  for  a  moment  doubt 
that  the  interest  has  been  satisfied  by  the  transaction  which 
took  place.  I  think  that  the  wife  could  not  maintain  a 
suit  in  equity  against  the  trustees  for  enforcing  payment  of 
the  interest;  but  however  that  may  be,  I  am  clearly  of 
opinion  that  there  has  been  a  satisfaction  of  the  interest, 
so  as  to  take  the  case  out  of  the  Statute  of  Limitations. 


Channell,  B.,  concurred. 


Rule  dischaiged  (a). 


(a)  See  Foster  y.  Dawber,  6  Exch.  889. 


June  5. 


Henry  pLEiiiNa  v.  Henry  Fleming. 


A  testator 
deTisedas 
follows : — 
"I  give  and 
bequeath 
to  my  son 
Edwaid 


Jl^JECTMENT  to  recover  possession  of  a  dwelling-house 
and  premises,  situate  in  Boutport  Street,  Barnstaple,  in  the 
county  of  Devon.  The  defendant  defended  as  landlord. 
At  the  trial,  before  ByleSf  J.,  at  the  last  Devonshire 
S^dSrolSg-  Spring  Assizes,  the  following  facts  appeared. — The  plaintiff 
house,  &c.,       claimed  tide  to  the  premises  in  question  under  the  will  of 

(now  in  the  *^  * 

oocnpation 

of  my  son  John),  during  his  natural  life,  and  at  his  death  to  descend  to  my  grandson  Henry 
Fleming  and  his  heirs  for  eyer."  The  testator  had  two  grandsons  named  HenryFleming,  the 
plaintin,  who  was  the  son  of  the  testator's  son  Edward,  and  the  defendant  who  was  the  son 
of  the  testator's  son  John. — Held,  that  the  proof  of  that  ^t  raised  an  ambiguity  in  the  will, 
as  to  which  of  his  two  grandsons  the  testator  meant,  and  that  parol  eyidence  was  admissible 
to  explain  it. 
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one  Robert  Fleming,  the  owner  in  fee.  Robert  Fleming  1862. 
had  (amongst  other  children)  two  sons,  John  Fleming  and 
Edward  Fleming.  The  pbintiff  was  the  son  of  Edward 
Fleming,  and  the  defendant  was  the  son*  of  John  Fleming. 
The  will  of  Robert  Fleming,  dated  the  27th  November, 
1823,  was  (so  &r  as  material  to  the  present  case)  as  fol- 
lows:— ''I  give  and  bequeath  to  my  son  Edward  Fleming 
all  that  dwelling-house,  with  the  appurtenances,  situate  in 
Boutport  Street  (now  in  the  occupation  of  my  son  John  Flem- 
ing) during  his  natural  life,  and  at  his  death  to  descend  to 
my  grandson,  Henry  Fleming,  and  his  heirs  for  ever,  with- 
out the  power  to  sell  or  alienate  the  same.  I  give  and 
bequeath  to  my  daughter  Ann  Rew  all  that  dwelling- 
house,  with  the  appurtenances,  situate  in  Boutport  Street, 
now  in  the  occupation  of  Joseph  Herring,  during  her 
natural  life,  and  at  her  death  to  descend  to  my  grandson, 
John  Fleming,  and  his  heirs  for  ever,  without  the  power  to 
sell  or  alienate  the  same." 

After  the  death  of  the  testator  Edward  Fleming  entered 
into  possession  of  the  premises  in  question.  He  afterwards 
disposed  of  his  fife  interest  to  his  brother  John  Fleming,  who 
received  the  rents  up  to  the  time  of  the  death  of  Edward 
Fleming,  which  occurred  on  the  9th  August,  I860.  Upon 
the  death  of  Edward  Fleming,  the  defendant  Henry  Flem- 
ing entered  into  possession  and  received  the  rents  of-  the 
premises  in  question. 

Upon  these  facts,  the  defendant's  counsel  submitted  that 
there  was  a  latent  ambiguity  on  the  face  of  the  will ;  and 
he  proposed  to  shew,  by  parol  evidence,  that  the  testa-* 
tor,  when  he  mentioned  his  grandson  Henry  Fleming, 
intended  the  defendant  Henry,  the  son  of  John,  to  be  the 
object  of  his  bounty.  It  was  contended,  on  behalf  of  the 
plaintiff,  that  the  fact  of  the  testator  having  two  grandsons 
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of  the  name  of  Henry  Fleaiing  did  not  raise  such  a  latent 
ambiguity  in  the  will  as  to  render  parol  evidence  adousnble 
_   9.  to  explain  the  testator's  intention* 

FlXMIXO.  mil  1         '  » 

The  learned  Judge  was  disposed  to  think  that  there  was 
no  ambiguity ;  but  he  received  the  evidence,  which  in  sub* 
stance  was  that  the  defendant  from  his  childhood  bad 
resided  with  the  testator,  who  had  been  frequently  heard 
tQ  say  that  he  should  give  the  defendant  the  premises  in 
question:  that  the  testator's  son,  Edward  Fleming,  had 
left  Barnstaple  when  he  was  very  young  and  had  settled  in 
London :  that  the  testator  was  not  aware  that  he  had  a  son^ 
nor  that  he  was  married. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
testator  intended  to  give  the  premises  in  question  to  his 
grandson,  Henry,  the  son  of  Edward,  or  to  his  grandson, 
Henry,  the  son  of  John.  The  jury  found  that  the  testator 
meant  to  give  them  to  his  grandson,  Henry,  the  son  of 
John.  The  learned  Judge  then  directed  a  verdict  for  the 
plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter 
the  verdict  for  him. 

Cottier,  in  last  Easter  Term,  obtained  a  rule  nisi  accord- 
ingly, on  the  ground  that  parol  evidence  was  admissible  to 
shew  that  the  testator  intended  to  devise  the  property  in 
question  (o  the  defendant. 

Montague  Smith  and  T.  fV.  Saunders  now  shewed  cause. 
— There  is  no  latent  ambiguity  on  the  fiice  of  the  will ;  and 
if  the  intention  of  the  testator  be  collected  from  his  words, 
it  is  evident  that  he  meant  to  benefit  Henry,  the  son  of 
Edward.  The  principles  on  which  evidence  is  admissible  to 
explain  a  will  were  fully  investigate4  in  the  case  of  Doe  d. 
Piicochs  V.  Hiscocks  (a).    There  the  testator  devised  lands 

(a)  5  M.  &  W.  863. 
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to  his  son  John  H.  for  life ;  and  on  his  decease  to  the  testa- 
tor's grandaoo  John  IL.  eUeit  son  of  the  said  John  H.,  for 
life ;  «id  on  his  decease  to  the  first  son  of  the  body  of  his  ^  v. 
said  grandson  John  H.  in  tail  male^  with  remainders  over. 
At  the  time  of  making  the  will,  the  testator's  son  John  H. 
had  been  twice  married.  By  his  first  wife  he  had  one  son, 
Siman;  by  his  second  wife,  an  eldest  son,  John,  and  other 
younger  diildren.  It  was  held  that  evidence  of  the  instruc- 
tions given  by  the  testator  for  his  will,  and  of  his  declarations, 
was  not  admissible  to  shew  which  of  these  two  grandsons 
was  intended  by  the  description  in  the  will.  Parol  evi- 
dence is  only  admissible  to  explain  a  latent  ambiguity, 
where  the  language  of  the  testator  applies  equally  to  two 
or  more  persons  or  things.  Here  there  are  circumstances 
which  indicate  the  intention  of  the  testator.  The  plaintiff 
is  the  son  of  the  testator's  son  Edwaid  to  whom  a  life  estate 
is  devised,  and  when  the  testator  speaks  of  his  grandson  he 
must  be  taken  to  speak  of  the  son  of  that  son  of  his  who 
was  then  particularly  in  his  mind.  Again,  the  testator  uses 
the  words,  *'and  at  his  death  to  descend  to  my  grandson 
Henry  Fleming.'*  [Bramwell,  B. — It  is  obvious  from  the 
next  clause  that  the  testator  does  not  use  the  word  **de* 
scend"  in  the  sense  of  descending  from  parent  to  child.] 
The  premises  in  question  were  in  the  occupation  of  the 
testator's  son  John,  the  father  of  the  defendant,  and  the 
fact  of  the  testator  devising  them  to  his  son  Edward  leads 
to  the  conclusion  that  he  did  not  intend  to  benefit  the  family 
of  his  son  John.  In  Doe  d.  Westlahe  v.  Westldke  (a),  the  tes* 
tatiMT  devised  to  Matthew  W.,  his  brother,  and  Simon  W., 
his  brother^s  son,  a  certain  estate.  The  testator  had  three 
brothers,  each  of  whom  had  a  son  of  the  name  of  Simon, 
living  at  the  time  of  the  testator's  death.    It  was  held,  that 

(a)  4  B.  &  Aid.  57. 
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the  proof  of  this  fact  did  not  raise  any  latent  ambiguity  in 

the  will,  so  as  to  let  in  parol  evidence  of  declarations  of 

_    V-  the  testator  as  to  the  person  intended ;  it  beins  clear  that 

Fleming.  '^  o 

the  person  entitled  was  Simon,  the  son  of  Matthew.     So 

here,  parol  evidence  is  not  admissible  to  raise  an  ambiguity, 

since  it  is  apparent  on  the  face  of  the  will  which  grandson 

the  testator  meant.     [ChanneU,  B. — When  it  appeared  that 

the  testator  had  two  grandsond  of  the  same  name,  an  am* 

biguity  was  raised  in  the  will,  and  then  parol  evidence  was 

admissible  to  shew  which  of  his  grandsons  the  testator 

meant.] 

Collier  appeared  in  support  of  the  rule,  but  was  not  called 
upon  to  argne. 

Pollock^  C.B. — The  rule  must  be  absolute.  It  appeared 
by  the  evidence  that  the  testator,  having  two  grandsons  of 
the  name  of  Henry  Fleming,  mentions  one  of  them  in  the 
same  clause  with  his  son  Edward,  the  father  of  one  of  the 
grandsons,  and  it  is  contended  that  there  is  no  ambiguity  in 
the  will,  and  parol  evidence  is  not  admissible  to  explain 
which  of  the  two  the  testator  meant,  because  he  mentions 
his  grandson  Henry  in  the  same  clause  with  his  son  Edward. 
That  circumstance  raises  a  conjecture,  but  by  no  means  dis- 
poses of  the  question.  Inasmuch  as  evidence  might  be 
given  that  Henry,  the  son  of  Edward,  was  a  person  whom 
the  testator  never  saw,  and  of  whose  existence  he  was  not 
aware,  how  can  it  be  said  that  the  clause  in  the  will  conclu- 
sively shews  that  the  testator  meant  by  his  grandson  Henty 
the  son  of  the  person  whom  he  mentions  in  that  clause  ? 
The  moment  it  appeared  by  the  evidence  that  the  testator 
had  two  grandsons  of  the  name  of  Henrj',  a  doubt  arose 
which  the  name  itself  did  not  solve,  and  therefore  evidence 
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^ras  admissible  to  shew  that  the  testator  had  no  intercoarse 
with  one  of  them ;  and  inasmuch  as  the  defendant  was  the 
testator's  grandson,  Heniy,  who  liyed  with  him^  and  con«> 
ceming  whom  he  made  the  dedarations,  in  my  opinion  the 
jury  have  properly  found  a  verdict  for  the  defendant. 

Bramwbll,  B. — I  am  of  the  same  opinion.  The  argo- 
ment  on  behalf  of  the  plaintiff  is  that  there  b  no  ambiguity 
on  the  hce  oi  the  will,  although  it  appears  that  the  testatcMr 
had  two  grandsons  of  the  name  of  Henry,  and  that  extrinsic 
evidence  is  not  admissible  to  shew  which  grandson  he  meant. 
I  cannot  assent  to  that  The  argument  founded  on  the  word 
^'descend"  may  bealtogether  disregarded,  because  the  testator 
afterwards  uses  the  same  word  in  the  sense  of  **  go  to,"  not 
in  the  sense  of  ^  descending**  from  father  to  son.  What  reason 
is  there  for  saying  that  when  the  testator  uses  the  words 
^  my  grandson  Henry  Fleming,"  it  is  to  be  presumed  on  the 
face  of  the  will  that  he  meant  the  grandson  who  is  the  son 
of  his  previously  named  son,  Edward  Fleming  ?  If  it  cannot 
be  presumed  on  the  face  of  the  will,  as  soon  as  it  appears 
that  there  are  two  grandsons  of  the  name  of  Henry  there 
is  an  ambiguity  on  the  face  of  the  will,  and  parol  evidence 
is  admissible  to  explain  it. 

With  respect  to  the  authority  relied  on.  Doe  d.  Westlake 
v.  Westlake  (a),  that  case  is  very  different.  There  the  words 
were,  **  I  give,  devise,  and  bequeath  unto  Matthew  Westlake^ 
my  brother,  and  to  Simon  Westlake,  my  brother's  son,  all 
that  my  fee  simple  messuage,"  &c.;  and  there  is  good 
reason  for  believing  that  by  the  words  '*  my  brother's  son," 
the  testator  meant  the  son  of  that  brother  whom  he  had 
previously  mentioned ;  for,  if  he  did  not,  he  would  have  said 
'*  the  son  of  my  other  brother"  (naming  him).  If  the  devise 
had  been  <'  unto  Matthew  Westlake^  my  brother,  and  to  Simon 

(a)  4  B.  &  Aid.  57. 
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1862.        WeiOake!*  my  nephew,  I  am  not  sure  that  I  shoold  hare 
^T""^*^^      come  to  the  same  conclusion.    Here  the  words  "  my  grand- 
»•  son  Henry  Fleming"  do  not  mean  Edward's  son,  because  the 

testator,  if  he  had  meant  the  plaintiff,  and  not  his  other 
grandson,  would  in  some  way  have  connected  the  plaintiff 
with  his  son  Edward.  For  these  reasons  I  am  clearly  of 
opinion  that  the  rule  ought  to  be  absolute. 

Channbll,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute.  I  am  not  dissatisfied  with  Uie  verdict  of  the 
jury  upon  the  evidence  received ;  and  the  only  question  is, 
whether  it  was  admissible.  That  depends  on  whether  there 
is  any  ambiguity  on  the  face  of  the  will.  It  is  said,  that 
although  it  was  proved  that  the  testator  had  two  grandsons 
of  the  name  of  Henry  Fleming,  there  is  no  ambiguity  on 
the  fece  of  the  will,  because  the  testator  has  used  the  words 
'^  descend  to  my  grandson"  Henty.  But  looking  at  the  way 
in  which  the  word  '^descend*'  is  used  in  the  subsequent  clause, 
no  importance  can  be  attached  to  it  It  was  also  argued  that 
there  was  no  ambiguity,  because  there  was  a  devise  to  the 
testator's  son  Edward  for  life,  and  after  his  death  to  the 
testator's  grandson  Henry;  but  those  are  separate  devises, 
and  all  that  can  be  said  is  that  the  one  follows  the  other. 
The  case  of  Doe  d.  Watiake  v.  fFesUake  is  distinguishable,  for 
the  reasons  given  by  my  brother  BramwelL 

Rule  absolute. 
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Bradbubt  and  Others  o.  Moboah  and  Another,  Execators       ^^^  ^ 
of  Joseph  Manuel  Leigh,  deceased. 

XJeCLARATION.— That  heretofore,  and  in  the  life-  Gnmntia  as 
time  of  the  said  J.  M.  Leigh,  the  said  J*  M.  Leigh  con-  nquest  you 
tracted,  goaranteed,  and  agreed  with  the  plaintiflb,  in  the  I^^IIL^^ 


gnaiantie  hereinafter  mentioned  called  Messrs.  Bradbory,  ]^^^^^Xi. 
Greatorez  and  Co.,  in  the  words  and  figures  foUowii^  that  "^^JV^"* 
is  to  say :— >  your  doing  BO 

''3,  Geoige  Yard,  Lombard  St.,  en^^to 

itee 


•'  London,  May  3, 1858.  ^!^^^ 

tof 
of  his 


"  Messrs.  Bradbary,  Gieatorex  and  Co.  SfJ^i^ 

"GenUemen.  i^£ 


**  r  request  that  you  will  give  credit  in  the  usual  way  y?'^  ^^  ^ 
of  your  business  to  Henry  Jones  Leigh,  of  Leather  Lane,  notice  to  the 

contwry,  to 

Holbom;  and  in  consideration  of  your  doing  so,  I  hereby  the  extent  of 

,        100/.  Bterling.*' 

engage  to  guarantee  the  regular  payment  of  the  runnmg  ^hm,  that 
balance  of  his  account  with  you,  until  I  give  you  notice  ww mlTabMe 
to  the  contrary,  to  the  extent  of  one  hundred  pounds  a'^^nt^i.  wd 

BterUng.  therefore  tiie 

^  execator  of 

"  I  remain,  &C.  the  floanntor 

« Limit  £100."  •'  J.  M.  Leigh."      JJlS^J^ 

after  his  death. 

And  the  plainti£fs  accordingly  from  time  to  time  credited 


the  said  H.  J.  Leigh  in  the  usual  way  of  their  business; 
and  the  running  balance  of  the  said  H.  J.  Leigh's  account 
with  the  plaintifls  afterwards,  and  after  the  death  of  the  said 
J.  M.  Leigh,  and  before  the  plaintifls  had  any  notice  or 
knowledge  of  such  death,  and  before  any  such  notice  as  in 
the  said  guarantie  was  and  is  made  and  provided  had  been 
given  to  the  pliunti£b,  amounted  to  a  large  sum,  to  wit 
lOOil,  and  was  and  is  due  and  unpaid  to  the  plaintiffs ;  and 
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1862.        ^^'  things  have  been  done  and  happened,  and  all  times  have 
^"^'""^      elapsed,  necessary  to  entitle  the  plaintifl^  to  maintain  this 
9.  action. 

MOBOAV. 

Plea. — That  the  said  running  balance  of  the  said  H.  J. 
Leigh's  account  was  and  is  due  to  the  plaintifls  for  goods 
sold  and  delivered  bj  them,  and  credits  for  the  same  given 
by  them  in  the  usual  way  of  their  business,  to  the  said 
H.  J.  Leigh,  and  not  otherwise ;  and  that  the  said  goods 
were  sold  and  delivered,  and  the  credits  in  respect  thereof 
given^  and  the  debts  constituting  the  said  balance  of  the 
said  account  were,  and  each  of  them  was,  contracted  and 
incurred  after  the  death  of  the  said  J.  M.  Leigh,  and  not 
in  his  lifetime. 

Demurrer  and  joinder  therein. 

Beresford  (with  whom  was  Hume  Williams)^  in  support 
of  the  demurrer. — The  defendants  are  liable,  as  executors, 
for  goods  supplied  by  the  plaintiff  after  the  death  of  the 
guarantor.  In  Williams  on  Executors,  p.  1557,  5th  ed., 
it  is  said: — ''The  general  rule  has  been  established  from 
very  early  times,  with  respect  to  such  personal  claims  as 
are  founded  upon  any  obligation,  contract,  debt,  covenant, 
or  other  duty^  that  the  right  of  action,  on  which  the  testator 
or  intestate  might  have  been  sued  in  his  lifetime,  survives 
his  death,  and  is  enforceable  against  his  executor  or  admin- 
istrator." Also,  at  page  1558,  it  is  said: — ^<'And  there  is  no 
difference  between  a  promise  to  pay  a  debt  certain,  and  a 
promise  to  do  a  collateral  act  which  is  uncertain  and  rests 
only  in  damages,  as  a  promise  by  the  testator  to  give  such  a 
fortune  with  his  daughter,  to  deliver  up  a  bond,  &c.  For 
wherever  in  those  cases  the  testator  himself  is  liable  to 
an  action,  his  executors  shall  be  liable  also."  Again, -at 
page  1559,  it  is  said : — **  It  is  clear,  also,  that  in  many  cases 
a  liability  may  accrue  against  the  executor  or  administrator, 
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after  the  death  of  the  testator  or  intestate,  upon  a  contract 
made  in  his  lifetime,  although  the  executor  or  administrator 
be  not  named  therein.  Thus  the  executor  is  liable  upon  a 
bond  which  becomes  due,  or  a  note  payable,  subsequently 
to  the  death  of  the  testator.  So,  where  a  man  covenanted 
that  A.  should  serve  B.  as  an  apprentice  for  seven  years, 
and  died;  it  was  holden  that  if  A.  departs  within  the  term, 
a  writ  of  covenant  lies  against  the  executor  of  the  covenan* 
tor,  without  naming  him.  So  if  A.  is  bound  to  build  a 
house  for  B.  before  such  a  time,  and  A.  dies  before  the 
time,  his  executors  are  bound  to  perform  this  contract"  In 
Siboni  V.  Kirhman(a\  Parke,  B.,  said: — ** Executors  are 
responsible  on  all  the  contracts  of  the  testator  broken  in  his 
lifetime,  and  there  is  only  one  exception  with  regard  to 
their  liability  for  contracts  broken  after  his  death ;  that  is 
this,  that  they  are  not  liable  in  those  cases  where  personal 
skill  or  taste  is  required."  That  doctrine  was  acted  on  in 
Weniwarth  v.  Cock  (ft),  where  the  plaintiffs  had  agreed  to 
supply  the  intestate  with  a  quantity  of  slate-blocks  monthly 
at  a  fixed  price,  and  the  intestate  had  engaged  to  receive 
any  quantity  not  exceeding  200  tons  per  month ;  the  agree- 
ment to  be  in  force  until  the  1st  of  January,  1858 ;  and  it 
was  held  that  the  plaintiff  might  sue  his  administrator  for 
refusing  to  receive  slate  sent  after  the  death  of  the  intestate, 
and  before  the  1st  of  January,  1868.  Here  the  guarantie  is 
to  continue  in  force  until  determined  by  notice.  There  is  the 
following  passage  in  Williams  on  Executors,  p.  1604, 5th  ed., 
which  is  no  doubt  at  variance  with  the  position  contended 
for: — "  If  a  man  enters  into  a  continuing  guaranty  and  dies, 
his  executor,  it  seems,  is  not  liable  upon  it  for  advances 
made  after  the  testator's  death,  which  operates  as  a  revoca- 
tion." That  passage  was  first  introduced  in  the  4th  edition 
(p.  1506),  and  the  authority  cited  in  support  of  the  position 

m 

(a)  1  M,  &  W.  418.  423.  (ft)  10  A.  &  E.  42. 
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1862.       is  Smith's  Mercantile  Law,  p.  451,  5th  ed.    There  the 
Jj[^'^^     position  is  stated  in  similar  terms,  and  the  authorities  cited 
»•  in  support  of  it  are,  PMs  v.  Ward  (a);  Cooper  v.  John^ 

son  (b) ;  Kinguel  ▼.  Knapman  (c)  and  Joyner  y.  Vyner  (d). 
PotU  V.  fVard  was  not  the  case  of  a  contract,  but  of  a  refer- 
ence to  arbitration ;  it  merely  decided  that  the  authority  of 
an  arbitrator  is  determined  by  the  death  of  either  party 
before  the  award.  Cooper  v,  Johnson  is  a  decision  to  the 
same  effect.  Kinguel  v.  Knapman  and  Joyner  y.  Vynery  so 
far  from  supporting  the  posidon  laid  down,  are  authoritiea 
against  it  KmffuelY,  Knapman  was  an  action  of  debt  on 
the  bond  of  the  defendant  for  the  performance  of  an  award 
by  a  third  person;  and  it  was  held  no  answer  that  such 
person  died  before  the  time  mentioned  in  the  award  for 
payment  of  the  sum  awarded.  Joyner  y.  Vyner  was  an 
action  of  debt  against  the  defendant,  as  heir  on  the  bond  of 
his  father  conditioned  for  payment  to  the  plaintiff  of  a  sum 
of  money  on  a  day  named,  if  the  obligor  ikiled  to  proye 
before  that  day  that  a  bill  of  exchange,  for  which  he  had 
credit  in  his  accounts  with  the  plaintiffi  had  been  paid. 
The  obligor  died  before  the  day  appointed  for  payment  of 
the  money,  but  the  heir  was  neyertheless  held  liable  on  the 
bond. 

J.  Broum,  in  support  of  the  plea. — The  position  laid  down 
in  Smith's  Mercantile  Law,  p.  451,  5th  ed.,  is  correct ;  and 
this  guarantie  was  reyoked  by  the  death  of  the  testator. 
No  doubt,  there  are  many  contracts  which  cannot  be  per- 
formed by  representatiyes,  such  as  contracts  with  authors  or 
scientific  persons.  This  case,  howeyer,  is  distinguishable 
from  others  by  the  peculiar  terms  of  the  guarantie.  It 
amounts  to  a  mere  request,  and  like  eyery  other  request 

(a)  1  Marsh,  366.  (c)  Cro.  Eliz.  11. 

(ft)  2  B.  &  Aid.  394.  (rf)  Sir  T.  Rajun.  415. 
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18  revocable  by  death.  The  gnanmtor  in  eflPect  says,  '<  I 
request  yoa  to  go  on  sapplying  goods  until  I  give  you 
nodce  to  the  contrary.''  The  notice  most  have  reference  to 
the  future  supply  of  goods,  for  it  cannot  determine  the 
contract  so  as  to  exonerate  the  guarantor  from  liability  in 
respect  of  goods  previously  supplied.  The  guarantie  must 
therefore  be  read  as  a  mere  request  or  authority  to  go  on 
supjdying  goods  until  that  authority  is  revoked.  It  is  purely 
personal,  for  the  guarantor  says  until  ''/give  you  notice." 
[PoUoek,  C.  B. — That  means  '*  until  you  receive  notice."] 
Where  a  man,  who  had  for  some  years  cohabited  with  a 
woman  who  passed  for  his  wife,  went  abroad,  leaving  her 
and  her  family  at  his  residence  in  this  country,  and  died 
abroad ;  it  was  held  that  the  woman  might  have  the  same 
authority  to  bind  him  by  her  contracts  for  necessaries  as  if 
she  had  been  his  wife ;  but  that  his  executor  was  not  bound 
to  pay  for  any  goods  supplied  to  her  after  his  death,  although 
before  information  of  his  death  had  been  received :  Blades 
V.  Free  {a).  IdMeddk,  J.,  there  said:— ''There  was  no 
continuing  implied  contract  made  by  the  deceased,  but  an 
authority  to  the  woman  with  whom  he  cohabited  to  make 
contracts  fiir  him  from  time  to  time,  and  at  his  death  that 
authority  ceased.  [PoUock^  C.  B. — That  case  turned  on  this, 
that  the  man  having  held  out  to  the  world  that  this  woman 
was  his  wife,  she  had  an  implied  authority  to  pledge  his  credit 
for  necessaries  supplied  to  her  and  her  family,  but  he  having 
died  the  authority  was  at  an  end.  There  is  a  wide  dis- 
tinction between  a  mere  authority  and  a  contract]  Where 
a  man,  who  had  been  in  the  habit  of  dealing  with  the  plain* 
tiff  for  meat  supplied  to  his  house,  went  abroad,  leaving  his 
wife  and  family  resident  in  this  country,  and  died  abroad ; 
it  was  held  that  the  wife  was  not  liable  for  goods  supplied 
to  her  after  his  death  but  before  information  of  it  had  been 

(a)  9  B.  &  C.  167. 
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receivedi  she  having  had  originally  full  anthority  to  contract, 
and  having  done  no  wrong  in  representing  her  authority  as 
continuing,  nor  omitted  to  state  any  fact  within  her  know- 
ledge relating  to  it ;  the  revocation  itself  being  the  act  of 
God,  and  the  continuance  of  the  life  of  the  principal  being 
equally  within  the  knowledge  of  both  parties :  Smaui  v. 
Ilbery  (a).  [Pollock,  C.  B.— The  ''  request"  may  be  struck 
out  of  the  guarantie.  Suppose  it  began  thus : — **  In  con- 
sideration of  your  giving  credit  in  the  usual  way  of  your 
business  to  Henry  Leigh,  I  hereby  undertake  to  guarantee 
you  the  regular  payment  of  the  running  balance  of  his 
account  with  you,  until  I  give  you  notice  to  the  contrary,'* 
the  legal  effect  would  be  the  same.]  In  Story  on  Agency, 
sect.  488,  it  is  said  with  reference  to  revocation  of  authority 
by  death: — ^^The  doctrine  seems  to  be  a  natural  deduction 
or  presumption  of  the  actual  intention  of  the  parties."  No 
doubt,  a  notice  would  not  determine  the  liability  of  the  ex- 
ecutors for  goods  already  supplied,  because  there  was  a  duty  on 
the  part  of  the  testator  to  pay  for  them.  The  distinction  be- 
tween a  vested  duty  and  a  mere  collateral  act  is  pointed  out 
in  Joyner  v.  P^iier(ft).  In  Mason  v.  Pritchard  (c),  the  Court 
construed  the  guarantie  as  continuing  until  determined  by 
'  notice.  By  the  Scotch  law,  a  guarantor  may  determine  his 
liability  by  notice ;  but  here  the  guarantor  has  expressly 
reserved  that  right,  and  his  death  operates  as  a  notice. 
[PoUockf  C.  B. — The  mere  fact  of  insanity  would  not  be  a 
revocation  of  such  a  guarantie.]  This  case  is  to  some  ex- 
tent new  in  its  circumstances,  and  it  is  for  the  convenience 
of  all  parties  that  a  continuing  guarantie  of  this  description 
should  not  operate  beyond  the  life  of  the  guarantor. 

Beresford  was  not  called  upon  to  reply. 

(a)  10  M.  &  W.  1.  (ft)  Sir  T.  Rayra.  415. 

(c)  12  East,  227. 
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FbLLOcx^y  C.  B. — We  are  all  of  opinioD  that  the  plaintiff  1862. 
is  entitled  to  jodgment  No  doubt,  if  this  were  merely  an 
implied  contract  which  arose  from  a  request,  it  would  be 
revoked  by  the  death  of  either  part^.  Blades  ▼.  Frte{a)  is  an 
authority  that  a  request  is  revoked,  but  a  contract  is  not 
pat  an  end  to,  by  death.  The  language  here  used,  **  I 
request  you  will  give  credit,"  is  a  mere  mode  of  civil  expres<- 
sion,  and  the  party  using  it  never  meant  to  request  in  that 
sense  which  Mr.  Brmmi  has  suggested.  Instead  of  saying 
'*I  will  thank  you  to  give  credit;"  or  ''you  will  oUige  me 
by  giving  credit,"  he  says,  ''I  request  you  will  give  crediu" 
Whether  his  death  was  contemplated,  I  do  not  know.  The 
probability  is,  that  if  it  had  been  suggested  the  plaintiffs 
would  have  required  some  notice  before  the  g^rantie  was 
determined;  but  this  is  a  contract,  and  the  question  is 
whether  it  is  put  an  end  to  by  the  death  of  the  guarantor. 
There  is  no  direct  authority  to  that  effect ;  and  I  think  that 
all  reason  and  authority,  such  as  there  is,  are  against  that 
proposition,  and  that  the  pluntifis  are  therefore  entitled  to 
judgment 

Bramwell,  B. — ^I  am  of  the  same  opinion.  The  general 
rule  b  thus  stated  in  Williams  on  Executors  (ft) : — **  The 
executors  or  administratorB  so  completely  represent  their 
testator  or  intestate,  with  respect  to  the  liabilities  above 
mentioned,  that  every  bond,  or  covenant,  or  contract  of  the 
deceased  includes  them,  although  they  are  not  named  in  the 
terms  of  it;  for  the  executors  or  administrators  of  everv 
person  are  implied  in  himself."  The  only  exception  is 
where  the  contract  is  in  respect  of  the  personal  qualifica- 
tion  of  the  testator  or  intestate,  and  that  does  not  apply  to 
the  present  case.  If  the  guarantie  had  been  in  these  terms : 
-^'' I  request  you  to  deliver  to  A.  to-morrow  morning  goods  of 

(o)  9  B.  &  C.  167.  {h)  Fage  1559,  5th  ed. 
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the  value  of  50/.,  and  in  consideration  of  your  so  doing  I  will 
pay  you/'  and  before  the  morning  the  guarantor  died^  but 
0.  the  goods  were  duly  delivered ;  I  can  see  no  reason  why  the 

personal  representative  of  the  guarantor  should  not  be  liable ; 
and  whether  a  guarantor  says,  *^  deliver  some  goods  on  a 
given  day,"  or  *'  deliver  a  quantity  of  goods  upon  any  day 
or  days,''  can  make  no  diflTerence.  Very  likely  a  tradesman, 
who  would  not  trust  in  the  first  instance  without  a  guarantie, 
would  not  deliver  any  goods  after  the  death  of  the  guaran- 
tor, but,  however  that  may  be,  the  executor  must  pve  some 
timely  notice  in  order  to  put  an  end  to  the  contract  Mr. 
Brawn  relied  on  the  words  ^'I  request  you  will  give  credit,** 
but  they  are  of  no  importance ;  for  this  is  not  a  case  of 
authority  given  by  the  deceased. 

With  respect  to  the  passage  in  Williams  on  Executors, 
p.  1604,  it  is  certainly  not  supported  by  any  authority.  It 
is  there  said,  if  a  man  enters  into  a  continuing  guaranty 
and  dies,  his  executor,  it  seemsy  is  not  liable  for  advances 
made  after  the  testator's  death,  which  operates  as  a  revo- 
cation«  Reference  is  made  to  Smith's  Mercantile  Law, 
p.  451,  5th  ed.,  but  not  to  the  authorities  there  cited ;  and 
if  those  authorities  be  looked  at,  there  is  no  pretence  for 
saying  that  they  justify  the  proposition  laid  down  in  that 
book.  Therefore  it  seems  to  me  that  there  is  no  authority 
to  prevent  us  from  deciding  in  favour  of  the  plaintiff. 

Chankbll,  6. — I  am  also  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  Whether  the  parties  contemplated 
that  the  contract  should  extend  beyond  the  life  of  the 
guarantor^  is  not  the  question.  I  agree  with  the  Lord 
Chief  Baron  that  the  question  is  whether  this  is  a  case  of 
mere  authority  or  a  contract  I  am  of  opinion  that  it  is 
a  contract,  and  if  so,  it  is  not  revoked  by  the  death  of 
the  guarantor.     A  mere  authority  is  determined  by  death. 
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but  in  the  case  of  a  contract  death  does  not  in  general  1862. 

operate  as  revocation,  but  only  in  exceptional  cases,  and  ^^^^^ 

this  is  not  within  them.  «,  *'* 

Judgment  fcMr  the  plaintiffi(a). 

(a)  See  Offbrd  ▼.  Dameij  12  C.  B.,  N.  S.  748. 


John  Stubs  and  Peter  Stubs  v.  Elizabeth  Stubs.  June  4. 

JL  HE  declaration  stated  that  the  defendant  detained  from  a.  obtained 
the  plaintifls  a  certain  deed  of  a  grant  or  patent  of  arms  Heralds*  Col- 
belonging  to  the  plaintiffs,  to  wit,  a  patent  of  arms,  dated  onumsfto  be 
die  28th  day  of  Tebmary,  1849,  and  granted  by  Garter  ^S'uie^^ 
Principal  King  of  Arms  and  Norroy  King  of  Arms  of  the  ^?f^^^  ""^ 
north  part  of  Enirland  from  the  river  Trent  northwards.  His  brother 

■^  ^  ...  had  two  sons, 

to  one  Joseph  Stubs,  deceased;  and  the  plaintiffs'  claim  of  the  elder  of 
return  of  the  said  deed  of  the  said  grant  or  patent  of  arms,  heii^t-law, 

,  of  A.,  and  the 

or  Its  value.  younger  hia 

Pleas— First,  that  the  defendant  did  not  detain  the  said  ^^^'^^ 
deed  as  above  alleged — Secondly,  that  the  said  deed  was  ^^^^^ 
not  nor  is  the  plaintiffs'  as  alleged.  ^^  housdiold 

*  °  goods  and  ^ 

The  replications  took  issue  on  the  pleas.  e£fecta  to  hU 

wife,  and  she 

The  case  came  on  for  trial  before  Martin,  B.,  at  the  took  possea- 
London  Sittings  after  last  Hilary  Term,  when  by  consent  a  gxttnt  of  arms, 
verdict  was  taken  for  the  plaintiffs,  subject  to  the  following  ^^  ^J 
case,  the  Court  having  power  to  draw  such  inferences  of  ^^^^i^ot 
fict  as  a  jury  would  have  drawn : —  "^^^  "I  ®*"   ^ 

•*     ''  dusiye  interest 

in  the  grant 
of  anna  as  to  enable  them  to  imw^ta^iti  an  action  of  detinue  fbr  it  against  the  wife  of  A« 
Semble,  that  even  if  the  executors  were  entitled  to  the  grant  of  arms,  the  Court  could  not 
amend  the  writ,  under  the  19th  section  of  the  Common  Law  Ftocedure  Act,  1860,  so  as  to 
give  judgment  for  the  one  plaintiff  who  was  executor,  since  the  other  executor  ought  to  hav« 
been  joined. 

8  2 
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Joseph  Stubs,  of  Warrington,  in  the  county  of  Lancaster, 
having  by  his  own  industry  and  success  in  trade  acquired  a 
considerable  fortune,  and  having  been  placed  in  the  com- 
mission of  the  peace  for  that  county,  but  having  no  right  to 
bear  arms  independently  of  the  grant  of  arms  hereinafter 
mentioned,  applied  to  the  Heralds'  College  for  a  grant  of 
arms.   Joseph  Stubs  had  not  at  the  time  of  this  application 
any  lineal  descendants  of  his  own,  but  there  were  lineal 
descendants  then  living  of  his  deceased  brother  Thomas 
Stubs,  namely,  two  sons,  the  plaintifis  in  this  action,  and 
a  daughter,   who  has  since  married  and  is  now  under 
coverture. 

The  following  is  a  copy  of  the  grant  :— 
To  all  and  singular  to  whom  these  presents  shall  come. 
Sir  Charles  George  Young,  Knight,  Garter  Principal  King 
of  Arms,  and  Edward  Howard  Howard  Gibbon,  Esquire, 
Norroy  King  of  Arms  of  the  north  parts  of  England  from 
the  river  Trent  northwards,  send  greeting :  Whereas  Joseph 
Stubs,  of  Warrington,  in  the  county  of  Palatine  of  Lan- 
caster, Esquire,  in  the  commission  of  the  peace  for  the  said 
county  of  Palatine,  hath  represented  unto  the  most  noble 
Henry  Charles  Duke  of  Norfolk,  Earl  Marshal  and  Here- 
ditary Marshal  of  England,  Knight  of  the  most  noble 
Order  of  the  Garter,  that  he  is  desirous  of  bearing  armorial 
ensigns  with  unquestionable,  authority ;  and  therefore  re- 
quested the  favour  of  his  Grace's  warrant  for  our  granting 
and  assigning  such  arms  and  crest  as  may  be  proper  to  be 
borne  by  him  and  his  descendants,  and  by  the  descendants 
of  his  brother  Thomas  Stubs,  late  of  Warrington  aforesaid. 
Gentleman,  deceased,  with  due  and  proper  differences, 
according  to  the  Laws  of  Arms.  And  forasmuch  as  the  said 
Earl  Marshal  did  by  warrant  under  his  hand  and  seal, 
bearing  date  the  12th  day  of  February  instant,  authorize 
and  direct  us  to  grant  and  assign  such  arms  and,  crest 
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accordingly:   Now  know  ye  therefore^  that  we  the  said 
Gaiter  and  Norroy,  in  pursuance  of  his  Grace's  warrant  and 
by  virtue  of  the  letters  patent  of  our  several  oflSces  to  each 
of  us  respectively  granted,  do  by  these  presents  grant  and 
assign  unto  the  said  Joseph  Stubs  the  arms  following,  that 
is  to  say,  Or  three  piles,  two  issuant  fix>m  the  chief  and  one 
from  the  base  azure,  each  charged  with  a  pheon  of  the  field ; 
and  for  the  crest,  on  a*wreath  of  the  colours  issuant  from 
flames,  a  dexter  arm  embowed  in  armour  grasping  a  battle 
axe  all  proper,  pendant  from  the  hand  by  a  chain  or  an 
escocheon  sable  charged  with  a  pheon,  as  in  the  arms  as 
the  same  are  in  the  margin  hereof  more  plainly  depicted,  to 
be  borne  and  used  for  ever  hereafter  by  him  the  said  Joseph 
Stubs  and  his  descendants  of  his  brother  Thomas  Stubs 
deceased,  with  due  and  proper  diflerences  according  to  the 
Law  of  Arms.     In  witness  thereof  we,  the  said  Garter  and 
Morroy  Kings  of  Arms  have  to  these  presents  subscribed 
our  names  and  aflBxed  the  seals  of  our  several  oflSces  this 
28th  day  of  February,  in  the  12th  year  of  the  reign  of  our 
sovereign  lady  Victoria,  &c.,  and  in  the  year  of  our  Lord 
1849.     Charles  George  Young,  Garter.     E.  H.  Howard 
Gibbon,  Norroy. 

Extracted  frx>m  the  records  of  the  College  of  Arms, 
London,  and  examined  therewith  this  16th  day  of  Decem- 
ber, 1861.  Abert  W.  Woods,  Lancaster  Herald.  G.  E. 
Adams,  Rouge  Dragon. 

The  grant  is  made  in  the  manner  and  form  in  which  the 
Heralds'  College  (who  are  a  body  corporate  by  virtue  of 
various  charters  from  the  Crown)  have,  on  payment  of  cer- 
tain fees,  firom  time  immemorial  been  accustomed  to  grant 
arms.  The  fees  paid  by  Joseph  Stubs  for  the  grant  amounted 
to  76/.  10^.,  besides  SL  ^s.  for  charges  of  herald  painters  in 
connection  therewith.    ^ 
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1862.  Joseph  Stabs  died  without  issue,  and  by  his  will,  dated 

20th  July,  1 860,  he  appointed  his  nephew  Peter  Stubs^ 
son  of  his  late  brother  Thomas  Stubs^  and  James  Marsont 
trustees  and  executors  of  his  will,  and  he  bequeathed  (so 
far  as  material  to  the  present  case)  as  follows : — ^^  I  give 
and  bequeath  absolutely  unto  my  wife  Elizabeth  all  the 
household  goods,  wine,  plate,  plated  articles,  linen,  china, 
books,  prints,  pictures,  carriages,  horses,  fiurming  stock 
and  household  effects  whether  of  use  or  ornament,  and  which 
shall  belong  to  me  or  be  in  or  about  any  dwelling-house  or 
dwelling-houses  occupied  by  me  at  the  time  of  my  decease.** 
And  he  gave,  devised  and  bequeathed  to  his  said  trustees^ 
their  heirs^  executors  and  administrators  all  the  rest  of  the 
real  and  personal  estate  whatsoever  and  wheresoever  of 
which  he  might  be  seized  or  possessed  at  the  time  of  his 
decease  or  over  which  he  might  have  any  power  of  disposi- 
tion, upon  trusts  for  sale  and  conversion. 

The  defendant  who  is  the  testator's  wife  Elizabeth, 
mentioned  in  the  above  beqnest,  after  the  testatoi^s  death 
took  possession  of  the  grant  of  arms^  which  was  in  an 
iron  safe  in  the  testator's  dwelling-house  at  Fordsham,  which 
he  occupied  at  the  time  of  making  his  said  will  and  until 
and  at  the  time  of  his  death,  to  which  safe  she  had  access 
with  tfap  knowledge  and  sanction  of  the  testator's  executors 
for  the  purpose  of  securing  her  own  articles  of  value,  and 
subsequently  refused  to  deliver  it  up. 

The  executors  and  trustees  of  the  will,  one  of  whom  is 
the  plaintiff  Peter  Stubs,  assented  generally  to  the  bequest 
to  the  defendant  contained  in  the  said  will,  and  allowed  the 
defendant  to  take  possession  of  and  sell  the  furniture  and 
other  articles  in  the  said  house ;  but,  unless  as  a  matter  of 
law  the  said  grant  of  arms  is  comprised  in  the  said  bequest 
^nd  passes  to  the  defendant  by  virtue  thereof,  the  executors 
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are  not  to  be  taken  to  have  assented  in  anj  way  to  the        1862. 
defendant's  keeping  possession  of  or  having  tlie  same. 

Tiie  plaintifls  are  the  only  sons  and  male  lineal  descend* 
ants  of  the  testator's  brother  Thomas  Stubs  mentioned  in 
the  grant,  John  Stubs  being  the  elder  and  Peter  Stubs 
the  younger  son  of  the  said  Thomas  Stubs. 

The  questions  for  the  opinion  of  the  Court  are : — 

first:  Whether  the  deed  or  grant  of  arms  passed  by 
or  was  comprehended  in  the  above  bequest  to  the  defend- 
ant in  the  said  will  of  her  husband.  If  the  Court  should 
be  of  opinion  that  this  question  ought  to  be  answered  in 
the  affirmative,  the  present  verdict  is  to  be  set  aside  and  a 
verdict  entered  for  the  ddendant. 

Secondly :  Whether;,  if  the  first  question  ought  to  be 
answered  in  the  negative,  the  defendant  is  still  entitled  to 
retain  the  deed  during  her  life.  If  the  Court  should  be 
of  opinion  that  this  question  ought  to  be  answered  in  the 
affirmative,  the  present  verdict  is  to  be  set  aside  and  a 
verdict  entered  for  the  defendant. 

Thirdly :  If  the  first  and  second  questions  ought  to  be 
answered  in  the  negative,  then  the  present  verdict  is  to 
stand  as  a  verdict  for  both  the  plaintifls  or  for  the  plaintiff 
John  Stubs,  unless  the  Court  shall  be  of  opinion  that 
the  property  in  the  grant  passed  to  the  trustees  or  exe- 
cutors under  the  will  of  the  said  Joseph  Stubs,  and  in 
that  case  it  is  to  be  entered  and  the  deed  given  up  as  the 
Court  shall  direct 

Brett  {CromptoH  Huttan  with  him),  for  the  plaintifis. — 
The  grant  of  arms  did  not  pass  to  the  defendant  under 
the  will  of  her  husband ;  neither  is  she  entitled  to  retain  it 
during  her  life.  [PoUock,  C.  B. — She  h^  a  right  to  keep 
it  in  order  to  support  her  claim  to  bear  her  husband's  arms.] 
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This  is  the  grant  of  an  honor  which  descends  to  the  heir  of 
the  grantee.  Lord  Cokef  in  his  Commentary  on  the  rule  in 
Littleton,  sect.  31,  that  a  gift  of  lands  or  tenements  to 
another  and  to  his  heirs,  male  or  female,  confers  a  fee 
simple,  says  (a) : — ''This  rule  extendeth  but  to  lands  or 
tenements,  and  not  to  the  inheritance  that  noblemen  and 
gentlemen  have  in  their  armories  or  armes.  For  where  the 
nobleman  or  gentleman  hath  a  lee  simple  in  his  armories  or 
armes,  yet  is  the  same  descendible  to  the  heirs  male  lineal 
or  collateral.  For  albeit  a  female  be  heire  at  the  common 
law,  yet  the  shield,  armories,  and  armes  descend  unto  them 
that  are  able  to  beare  them  (farre  exceeding  the  nature  of 
gavelkind,  but  with  several  diflperences).  And  all  the  females 
of  that  family  in  respect  that  they  be  of  the  same  blood, 
may  in  a  losenge  or  under  a  curtaine  manifest  of  what 
family  they  be  by  expressing  the  armories  and  armes  belong- 
ing to  that  family,  and  the  husbands  of  them  may  impale 
them  or  quarter  them  with  their  owne,  as  the  case  shall 
require."  Again,  in  his  Commentary  on  Littleton,  sect  210, 
where  it  is  said  that  the  custom  of  gavelkind  ''  standeth 
with  some  reason ;  for  every  son  is  as  great  a  gentleman  as 
the  eldest  son  is,"  Lord  Coke  says  (ft) : — By  this  it  appeareth, 
that  gentry  and  armes  is  of  the  nature  of  gavelkinde ;  for 
they  descend  to  all  the  sons,  every  son  being  a  gentleman 
alike.  Which  gentry  and  armes  do  not  descend  to  all  the 
brethren  alone,  but  to  all  their  posterity.  But  yet,  jure 
primogeniturae,  the  eldest  shall  beare,  as  a  badge  of  his 
birthright,  his  father's  armes  without  any  diflperence,  for 
that,  as  Littleton  saith  (section  5),  he  is  more  worthy  of 
blood."  In  Com.  Dig.  tit.  ''Biens"  (B.),  in  treating  of 
goods  and  chattels  which  go  to  the  heir,  it  is  said : — ^  So, 
a  coat-armour,  pennons,  tomb-stone,  and  monuments  in  a 
(o)  Co.  Lit.  27  a.  (h)  Co.  Lit.  140  h. 
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charch  in  bonor  of  the  ancestor."  .  •  •  <*  An  ancient 
horn,  where  the  tenure  of  the  land  is  by  comage :"  Piuey 
▼.  I\uey  {a\  The  heir  may  maintain  an  action  of  trespass 
against  a  person  who  removes  from  a  church  ensigns  of 
honor,  as  coat-armour :  per  Coke,  C.  J.,  in  JtHay  ▼.  Gifberi  (i). 
Thb  grant  of  arms  could  not  pass  to  the  defendant  under 
any  of  the  words  of  the  wilL  It  is  neither  **  household 
goods'*  nor  ^  household  effects.**  Then,  if  it  did  not  pass  to 
the  defendant,  the  plaintiff  John  Stubs,  who  is  the  elder 
son  of  the  grantee's  brother,  is  entitled  in  his  own  right,  or 
if  not  Peter  Stubs  is  entitled  as  executor.  Under  the  19tb 
section  of  the  Common  Law  Procedure  Act,  1860,  the 
Court  may  give  judgment  in  favour  of  either  of  the  plain- 
tifls  who  is  entitled  to  recover. 

Orooe  {Thrupp  with  him),  for  the  defendant. — ^The  de- 
fendant is  entitled  to  retain  this  deed  during  her  life.  It  is 
not  disputed  that  the  right  to  the  shield  descends  to  the 
heir,  but  the  right  to  bear  arms  is  distinct  from  the  right  to 
the  possession  of  this  document.  It  is  nothii^  more  than 
an  exemplification  of  a  grant  of  arms  recorded  in  the 
Heralds'  College.  It  states  that  it  was  '*  extracted  from 
the  records  of  the  College  of  Arms,  London,  and  examined 
therewith.*'  If  the  plaintifls  have  any  right  to  bear  the 
arms  they  may  at  any  time  obtain  a  copy  of  this  grant 
from  the  Heralds*  College:  Heame's  Antiquaries'  Dis- 
courses, Chapb  XLVi.,  XLYIL  The  visitation  books  of  the 
Heralds'  College  are  evidence,  because  they  are  originals : 
Matthews  v.  Port{e)\  but  this  document,  being  a  copy, 
would  not  be  evidence :  King  v.  Foster  (d)«  If  the  claim 
is  founded  on  the  right  to  bear  the  arms,  it  is  clear  that  the 

(a)  1  Vcm.  273.  (c)  Comber.  62. 

(h)  2  Bulflt.  IfiO.  (cQ  Sir  T.  Jones,  224. 
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plaintifis  are  not  entitled  to  bear  them  without  some  differ- 
ence: Dugdale's  Antient  Usage  of  Arms.  But  assuming 
that  thb  document  is  in  the  nature  of  a  title  deed,  if  the 
plaintifib  are  entitled  to  recover  it  from  the  defendant,  all 
the  descendants  of  the  grantee  who  had  a  right  to  bear  the 
arms  would  have  the  same  right  to  recover  it.  The  defendant 
having  possession  of  this  document  has  a  right  to  retain  it, 
unless  the  plaintiffs  can  shew  a  better  right:  Yea  v.  Field  {a). 
As  a  geneiiAl  rule,  where  several  persons  are  equally  enUtled 
to  a  deed,  the  one  who  has  possession  of  it  is  entitled  to 
retain  it:  Dizon  on  Title  Deeds,  vol.  1,  c.  8.— (He  was 
then  stopped  by  the  Court). 

Pollock,  C.  B. — My  brother  Bramwett  and  myself  are 
of  opinion  that  this  grant  of  arms  is  a  sort  of  fiimily  docu- 
ment in  which  every  member  of  the  family  is  interested; 
and  that  whoever  has  possession  of  it  i?  entitled  to  keep  it, 
but  may  be  called  upon  by  the  others  to  produce  it  It  seems 
to  me  that  detinue  will  not  lie  to  recover  it  from  anyone 
interested  in  it  The  defendant  has  a  right  to  keep  it  for 
the  purpose  of  justifying  her  use  of  the  arms.  It  is 
not  the  sort  of  chattel  which  anyone  can  specifically 
claim,  as  a  peer  would  the  patent  of  hb  peerage ;  it  is  a 
right  to  be  enjoyed  by  all  persons  mentioned  in  the  grant 
or  connected  with  the  grantee  by  relationship.  If  the 
grant  had  been  to  the  husband  alone,  it  is  clear  that  the  de« 
fendant  would  have  had  a  right  to  the  document  as  against 
the  executors ;  and  I  think  that  now  she  has  such  a  right 
If  the  plaindffii  think  it  of  sufficient  importance  to  file  a  bill 
in  Chancery  to  prevent  the  defendant  from  defiicing  or 
parting  with  it,  they  can  do  so ;  but  that  is  a  matter  with 
which  we  have  no  concern. 

(a)  2  T.  R.  708. 
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BBAMWKLLy  B. — ^I  am  of  the  aune  ofniioa.  It  is  dear  18GS. 
that  this  actioD  k  DOC  majntajnable  by  the  pimtifi>  or  dther 
of  them,  as  exeeaton^  beeaose  one  of  die  phdntift  is  not  an 
ejcecotor;  and  if  he  is  left  out,  there  remains  the  other 
plaintiff  who  is  an  ezecotor,  yet  not  the  onl j  one ;  and  the 
plninrifls  by  declaring  in  this  way  prevent  the  defendant 
firom  pleadii)^  in  abatement  die  non-joinder  of  the  other 
ejcecntor^  whidi  she  would  be  oidtled  lo  do  if  the  one 
plaintiff  who  h  execotor  had  sued  alone.  It  coold  never 
have  been  the  intention  of  the  legislatore^  when  they  pro- 
Tided  that  one  plaintiff  might  be  struck  oot  of  a  writ  and 
jodgment  given  fiir  die  other,  that  judgment  shonld  be  given 
fiir  one  plaintiff  who  ooold  not  have  maintained  the  action 
if  he  had  in  the  first  instance  been  the  sole  ^aintiE 

That  both  the  ^aintiffi  are  endtled  to  recover  cannot  be 
contended  finr  a  moment  But  then  it  is  said  that  the  eldest 
nude  representative  is  entitled  to  take  possession  of  die 
docament  and  bear  these  arms ;  bat  I  shall  content  myself 
widi  saying  that  Mr.  Brett  has  not  satisfied  me  diat  is  so. 
I  dierefore  diink  that  the  plaintifis  have  not  in  any  view 
established  their  case,  and  that  oor  judgment  ought  to  be 
for  the  defendant 

Judgment  for  the  defendant 
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June  13. 


the  capital 
smnof  500^ 


A.,  an  officer 
of  Cnstoma 
subscribed  to 
the  "  Customs' 
Annuity  and 
BeneYolent 
Fund"  for 

;r 

This  Fund, 
which  was 
established 
by  the  66  Geo. 
3,  c  IxTiii., 
as  raised  on 
the  principle 
of  hf  e  insur- 
ance bj  the 
quarterly 

of  the  officers 
of  Customs,  a 
contribution 
of  poundaffe 


The  Attorney  General  o.  Abdt. 

Information  m  equity  by  the  Attorney  General  (i 
far  as  material)  as  follows : — 

1.  The  object  of  this  information  is  to  obtain  from  the 
defendant  payment  of  the  succession  duty  which  has  be- 
come payable  in  respect  of  the  succession  of  the  defendant 
under  the  disposition  made  by  her  brother  Geoige  Burlton 
Abdy,  deceased,  in  a  sum  of  498L  \Zt.  Id,,  being  the 
amount  of  the  capital  money  forthcoming  by  virtue  of  his 
insurance  in  the  Customs'  Fund,  and  placed  at  his  disposal 
by  the  rules  and  regulations  of  the  smd  Fund. 

2.  In  the  year  1816  was  passed  an  act  of  parliament 
(56  Geo.  3,  c.  Izziii.),  intituled  '<An  Act  for  establishing 
and  regulating  a  Fund  for  the  widows,  children  and  relatives 

fheir«S^r^«°*  of  officers  or  persons  belonging  to  the  Department  of 
and  the  profits  Customs  in   England/  and  by  virtue  of  such  Act,  and 

denyed  from 

the  publica-      immediately  after  its  passing,  directors  and  other  officers, 

"Customs 
Bills  of 
Entry."    By 
the  rales  and 
regulations 
made  under 
the  authority 
of  that  Act, 
if  an  annuity 
be  insured  for 
the  benefit 
of  the  widow 

of  a  subscriber,  equal  to  one  third  of  the  whole  insurance,  the  subscriber  is  empowered  to 
direct  by  his  wUl  or  instrument  in  writing  that  the  capital  money  insured  shall  be  applied  or 
paid  in  any  manner  or  ^portion  he  maj  think  proper  for  the  ben^t  of  his  widow,  cnildren, 
or  relatives,  or  his  nominee  if  duly  admitted  by  the  directors  of  the  Fund.  Where  there  is 
no  widow  or  nominee,  the  whole  capital  money  is  subject  to  the  directions  of  the  sub- 
scriber. If  the  subscriber  shall  not  have  applied  it,  it  becomes  the  property  oiT  his  children. 
If  no  child,  it  is  to  be  appropriated  to  increase  the  widow's  annuity.  If  no  widow  or  child, 
the  capital  money  is  to  be  paid  to  the  personal  rej^resentatiyes  of  the  subscriber,  to  be  by 
them  applied  according  to  the  Statute  of  Distributions.  A.,  who  was  never  married,  by  his 
will  ^re  the  capital  money  to  his  sister. — Held,  that  she  took  a  succession  within  the 
meaning  of  the  2nd  section  of  the  Succession  Duty  Act,  1854,  and  that  A.  was  the  pre- 
decessor ;  and  consequently  she  was  chargeable  with  duty  on  the  capital  money. 


such  as  are  mentioned  in  its  provisions,  were  duly  appointed, 
and  a  Fund^  called  ''The  Customs'  Annuity  and  Benevolent 
Fund,"  was  raised  by  means  of  quarterly  contributions,  and 
deductions  from  the  salaries  of  officers  and  persons  belonging 
to  the  Department  of  the  Customs. 
3.  Rules,  regulations  and  tables  of  rates  of  subscription 
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and  payment  fbr  die  mara^ment  and  regolation  of  Uie  1862. 
said  Fond  have  from  time  to  time  been  made»  apptoyed  oC 
latified  and  oonfinned,  as  directed  by  the  sud  Act;  by  the 
second  section  whereof  they  become  and  are  made  of  the 
ssme  fiiroe  and  eflect  as  if  they  had  been  particdarly 
enomeimted  and  enacted  in  the  Act 

4.  The  Fond  is  nosed  by  sofascripdon,  upon  the  principle 
of  life  insoiance^  and  together  with  the  contribution  of 
poundage  gianted  by  the  Act  fonns  a  fbnd  fbr  the  widows, 
children  and  rektivefl^  and  also  the  nominees  of  oflBcers  or 
persons  belonging  to  the  Department  of  Customs  in  Eng- 
land. Persons  not  relatives  of  subscribers  may  be  admitted 
as  their  nominees^  such  admission  taking  place  during  the 
subscriber's  lifetime,  and  being  subject  to  be  revoked  by 
him  at  his  will  or  annulled  by  the  directors  at  their  discre- 
tion when  they  have  cause  to  believe  that  such  admission 
has  been  procured  in  fraud  of  the  principle  and  policy  of 
the  Fund.  Nominees  are  entitled  to  such  proportion  only 
of  the  insurance  as  is  directed  by  the  subscriber  in  con* 
formity  with  the  regulations.  The  rates  of  annual  sub- 
scriptions and  payment  are  fixed  by  certain  tables  annexed 
to  the  rules.  Insurances  may  be  effected  at  the  discretion 
of  the  directors  on  the  life  of  any  officer  or  clerk  or  other 
peraon  employed  in  the  Customs  in  England,  and  whose 
age  is  not  less  than  sixteen  years,  for  an  annuity  under 
Table  A.  (a),  not  exceeding  100/.,  and  for  a  capital  sum 
under  Table  B.  (b),  not  exceeding  20001,  with  power  for 
any  person  to  agree  with  the  directors  for  paying  up  and 
liquidating  his  subscriptions  in  any  limited  number  of  years, 
the  calculations  for  ascertaining  the  amount  being  made 
on  the  basis  upon  which  the  tables  are  constructed.  The 
widow  is  the  first  object  of  the  institution,  and  for  her 
benefit  an  annui^  may  be  expressly  insured  under  Table  A. ; 
(a)  See  p.  286.  (&)  See  p.  287. 
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and  if  the  annuity  so  insured  bear  a  certain  proportion  to 
the  capital  sum  insured  (one  third,  computing  lOL  of  annuity 
as  equivalent  to  lOOil  of  capital  money),  then  the  subscriber 
oaaj,  by  will  or  by  an  instrument  in  writing  signed  by  hiooi 
in  the  presence  of  a  witneas^  and  which,  at  the  option  of 
the  subscriber,  may  be  made  absolutely  irrevocable,  direct 
the  whole  capital  money  to  be  applied  in  any  manner  or 
proportion  he  may  think  proper  for  the  benefit  of  his 
widow,  children,  or  relatives,  or  notninees.    If  an  annuity 
or  one  of  proper  amount  is  not  insured,  then,  after  appro* 
priating  sufficient  of  the  capital  sum  to  make  it  good,  the 
residue  is  to  be  applied  as  the  subscriber  shall  in  like  manner 
direct     But  in  lieu  of  every  lOOL,  so  to  be  applied  for  the 
benefit  of  the  widow  the  subscriber  has  the  option  of  direct- 
ing that  the  interest  of  not  less  than  200/«  to  be  invested  in 
Consols  shall  be  paid  to  her,  in  which  case,  at  her  death  the 
Stock  is  to  be  at  his  disposal.     In  like  manner,  where  the 
subscriber  does  not  by  will  or  other  instrument  direct  the 
application  of  the  money,  it  is  to  become  the  property  of 
his  children  living  at  his  death,  in  equal  proportions,  and 
the  issue  {per  stirpes)  then  living  of  any  that  may  be  dead. 
If  he  leave  no  issue,  then  it  is  to  be  appropriated  to  increase 
the  widow's  annuity.     If  no  widow  or  issue,  then  it  is  to 
belong  to  the  persons  entitled  as  next  of  kin  according  to 
the  Statute  of  Distributions,  and  for  the  purpose  of  such 
application  is  to  be  paid  to  the  subscriber's  personal  repre- 
sentatives.   Where  any  capital  money  becomes  the  property 
of  any  in&nt  it  is  to  be  invested  in  the  names  of  the 
trustees  of  the  Fund,  who  are  to  pay  the  interest  to  a  trus- 
tee for  the  infant's  benefit,  and  may  advance  to  such  trustee 
out  of  the  capital  such  sums  as  they  may  think  fit  for  the 
infant's  maintenance  or  education. 

5.  The  late  George  Burlton  Abdy  was  an  officer  of  Cus- 
toms, and,  as  such,  eflPected  an  insurance  on  his  life  for  a 
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capital  sum  of  5001,  payable  out  of  the  s^d  Fund,  upon 
the  terms  and  conditions  contained  in  the  said  act  of  parlia- 
ment and  the  rules  and  regulations  made  pursuant  thereto. 
And  on  the  I6th  day  of  July,  1855,  the  said  George  Burl- 
ton  Abdy  (who  had  not  then  and  never  had  any  wife  or 
children,  and  who  had  not  previously  in  any  way  directed 
the  application  or  payment  of  the  said  capital  sum)  made 
his  will  in  writing,  duly  signed  and  attested,  so  far  as  it  is 
necessaiy  for  the  purposes  of  this  suit  to  state  the  same,  in 
terms  as  follows: — *'I  give  all  that  policy  of  assurance 
e£Fected  on  my  life  with  the  Reliance  Insurance  Company, 
in  King  William  Street,  for  the  sum  of  500Z.,  and  all  that 
policy  of  assurance  effected  on  my  life  in  the  Customs' 
Fund  for  the  sum  of  5001,  and  all  moneys  to  become  pay- 
able under  the  same  policies  respectively,  whether  now 
secured  or  by  way  of  bonus  accretion  or  otherwise,  unto 
my  sister  Charlotte  Mary  Abdy  absolutely,  and  I  appoint 
her  sole  executrix  of  this  my  will." 

6.  On  the  14th  of  September,  1856,  the  said  George 
Burlton  Abdy  executed  a  codicil  to  his  said  will,  by  which 
he  gave  to  his  sister  Charlotte  Mary  Abdy  absolutely  all 
his  furniture  and  household  effects,  &o.,  and  appointed 
Henry  Pickering  Clark  executor  of  his  will  and  codicil. 

7.  The  said  George  Burlton  Abdy  died  after  the  time 
appointed  for  the  commencement  of  the  Succession  Duty 
Act,  1853,  without  having  revoked  his  will;  and  the  will 
with  the  said  codicil  thereto  was,  on  the  27tfa  day  of  Octo- 
ber, 1856,  duly  proved  by  the  said  Henry  Pickering  Clark 
alone  in  the  Prerogative  Court  of  the  Archbishop  of  Can- 
terbury ;  and  upon  the  death  of  the  said  George  Burlton 
Abdy,  his  sister,  the  said  Charlotte  Maiy  Abdy  became 
entitled  to  the  capital  money  forthcoming  by  virtue  of  his 
insurance  in  the  said  Fund,  as  a  succession  derived  from 
him  under  the  disposition  thereof  made  as  hereinbefore 
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stated,  and  a  duty  at  the  rate  3L  per  cent,  upon  the  value 
of  succession  became  payable  to  her  Majesty  in  respect 
thereof. 

8.  On  the  18th  day  of  December,  1856,  the  directors  of 
the  Customs'  Annuity  and  Benevolent  Fund  paid  to  the 
said  Charlotte  Mary  Abdy  the  whole  of  the  capital  money 
forthcoming  by  virtue  of  the  insurance  of  the  said  George 
Burlton  Abdy  in  the  said  Fund,  amounting  to  the  sum  of 
498/.  13«.  Id.  sterling.  But  neither  the  said  directors  nor 
the  said  Charlotte  Mary  Abdy  have  or  has  ever  paid  any 
part  of  the  duty  payable  in  respect  of  the  succession  of 
the  said  Charlotte  Mary  Abdy  in  the  s^d  capital  money^ 
notwithstanding  applications  requiring  them  so  to  do. 

Prayer  (inter  alia). — That  it  may  be  declared  that  the 
defendant  is  chargeable  with  duty,  at  the  rate  of  3/.  per 
cent,  in  respect  of  her  succession,  on  the  said  sum  of 
AdBLlSs^ld.;  and  that  the  defendant  maybe  decreed  to 
pay  such  duty. 

The  answer  of  the  defendant  (so  far  as  material)  was  as 
follows: — 

1.  I  admit  that  George  Burlton  Abdy,  who  had  been  for 
many  years  an  officer  of  Customs  in  England,  died  on  the 
6th  day  of  October,  1856,  after  having  made  such  will  and 
codicil  as  in  the  said  information  mentioned^  and  that  the 
said  will  with  the  codicil  thereto  was^  on  the  27th  day  of 
October^  1856,  proved  by  Henry  Pickering  Clark,  the  exe- 
cutor in  the  said  codicil  named,  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury. 

2.  To  the  best  of  my  belief  the  said  Geoige  Burlton 
Abdy  was  on  or  about  the  6th  day  of  January,  1849, 
admitted  as  a  subscriber  to  the  Customs'  Annuity  and 
Benevolent  Fund  for  the  capital  sum  of  5002.  No  policy, 
of  assurance  for  the  said  sum  was  ever  executed  or  given  to 
the  said  George  Burlton  Abdy,  but  having  made  an  appli- 
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fisiii»  ayfiflicd  br  the  secretur  of  the 
»id  Fmdy  he  received  a  printed  letter  of  accepuiice«sk:iied 
bf  the  aecRttiy  and  conplroUer  of  the  said  Fand,  and  I 
hate  been  intaid  and  bdeve  that  his  name  was  there- 
Dpoo  entered  in  the  insmanee  book,  kepC  at  the  oflke  of  the 
aid  Fmdy  ai  a  aobacribcr  for  soch  ca|Mtal  aom  as  aforesaid. 
The  and  Geoige  Baton  Abdy  paid  the  aoDoal  premiums 
b  mpeet  of  the  aid  sum  down  lo  the  time  of  his  death, 
when,  ai  I  was  infiamid  and  beliere,  the  capital  money 
fiHtheuuuii^  br  viitne  of  hb  insoiance  in  the  sud  Fund, 
after  deducting  die  sum  of  If.  6«.  lldL  for  the  premium  and 
poundage  then  doe  thereon,  amounted  to  4987.  ISs.  Ic/. 
itrriing,  and  that  sum  was  on  the  18th  day  of  December, 
1856,  imder  or  by  Tiitne  of  the  rales  and  regulations  then 
in  foree  for  the  management  of  the  said  Ftmd,  and  the 
application  of  the  capital  moneys,  forthcoming  at  the  deaths 
c^  sufaacribeR  thereto,  paid  to  me  by  order  of  the  directors 
of  the  Slid  Ftmd,  without  any  deduction  for  succession  duty 
or  otherwise. 

3.  I  admit  that  I  have  neyer  paid  any  doty  in  respect  of 
the  said  sum  of  4982.  13j;  Idl,  because,  as  I  am  advised  and 
submit,  that  imder  the  proviaons  and  r^ulations  containcil  in 
the  Act  of  Pariiament  (56  Geo.  3,  &  Ixziii.),  and  the  rales  and 
reguhuions  for  the  management  of  the  said  Fund,  from  time 
(o  time  made  and  passed  under  the  authority  of  the  said  Act, 
by  virtue  of  which  the  payment  aforesaid  was  made  to  me, 
no  succession,  according  to  the  definidon  thereof  contained 
in  the  Succession  Duty  Act,  1853,  took  place,  and  consc* 
quently  no  succession  duty  became  payable. 

4.  The  statements  in  the  information  respecting  the  said 
Act  of  Parliament  (56  Geo.  3,  c.  IzxiiL)  therein  referred  to, 
and  the  establishment  and  constitution  of  the  Customs*  An- 
nuity and  Benevolent  Fund  thereby  authorised  to  be  esta* 
Uished,  and  the  provisions  for  raising  and  maintaining  the 
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said  Fund,  and  the  rules  and  regulations  for  the  management 
thereof,  and  for  the  application  and  distribution  of  the  capital 
moneys  forthcoming  from  the  same  as  alimentary  provision 
for  the  widows  and  children  of  deceased  officers  of  the  Cus- 
toms, or  other  claimants  entitled  thereto,  are  not,  as  I  believe 
and  submit,  sufficiently  or  accurately  set  forth  in  the  said 
information ;  and  for  greater  certainty,  I  crave  leave  to  refer 
to  the  said  Act  of  Parliament,  and  to  printed  copies  of  the 
several  rules  and  regulations  and  tables  of  rates  of  subscrip- 
tion and  payment  of  the  Customs*  Annuity  and  Benevolent 
Fund,  from  time  to  time  made  and  passed  in  pursuance  of 
the  said  Act,  and  also  to  the  following  statements,  which  I 
am  informed  and  believe  contain  a  more  accurate  descrip- 
tion and  explanation  of  the  objects,  constitution,  and 
management  of  the  said  Fund  than  is  contained  in  the  said 
information. 

5.  In  the  year  1816  a  project  was  set  on  foot,  with  the 
approval  of  the  Board  of  Customs  and  the  sanction  of  the 
Lords  Commissioners  of  the  Treasury,  for  the  establishment 
of  a  Provident  Institution  or  Benevolent  Fund,  by  means  of 
which  the  widows,  children,  and  relatives  of  deceased  officers 
and  persons  belonging  to  the  department  of  Customs  in 
England,  who  might  not  have  been  able  out  of  their  salaries 
or  pay  to  make  a  sufficient  or  any  provision  for  the  foture 
support  of  their  families,  might  be  relieved  and  preserved 
from  absolute  want. 

6.  The  principal  objects  sought  to  be  attained  in  the  for- 
mation of  the  said  institution  were : — 

First,  to  fix  the  annual  payments  or  contributions  to  be 
made  by  the  officers  or  other  persons  desirous  of  making  a 
provision  for  their  families  by  means  of  the  fund,  at  such  an 
amount  as  to  bring  them  within  the  reach  of  all  classes  of 
officers  and  servants  employed  in  the  Department  of  Cus- 
toms, whose  salaries  would  generally  be  low  during  the 


TRINmr  TBRM,    25   VICT. 

earlier  periods  of  their  serricee,  and  liable  to  considerable 
redttctioQ  on  their  final  retirement  or  superannuation. 

And  secondly,  to  secure  the  absolute  and  entire  benefit 
of  the  provision  so  to  be  made  for  the  partiecf,  for  whose 
maintenance  and  support  it  was  intended,  fi^e  from  all 
other  claims  or  demands  whatsoever. 

7.  In  order  to  secure  the  first  object,  with  a  due  regard 
to  the  security  of  the  Fund,  it  was  enacted,  by  the  Act 
56  Geo.  3,  c.  Izxiii.,  s.  4,  above  referred  to,  ''  that  a  con« 
tribution  of  poundage  in  aid  of  the  general  purposes  of  the 
Customs'  Annuity  and  Benevolent  Fund  should  be  raised 
and  collected  in  the  port  of  London,  and  remitted  from  the 
outports,  in  the  manner  therein  referred  to,  either  by  deduc- 
tion or  otherwise,  out  of  the  salaries  payable  to  all  the 
officers,  clerks,  or  other  persons  of  every  rank,  situation,  or 
nomination  whatsoever,  who  should  not  signify  that  they 
declined  to  make  such  contribution  in  manner  directed  by 
the  said  Act ;  and  such  contribution  should  be  assessed  for 
the  first  eight  quarters,  to  be  reckoned  firom  the  commence- 
ment thereof,  or  thenceforth  from  the  first  assessment  of 
every  officer,  clerk,  or  other  person,  as  aforesaid,  appointed 
after  the  passing  of  the  said  Act  to  the  said  department  of 
Customs,  in  respect  of  whom  the  said  contribution  of 
poundage  is  thereby  declared  to  be  and  thereafter  to  con- 
tinue to  be  compulsory,  at  the  rate  of  twopence  in  every 
pound  sterling,  and  in  every  fractional  part  of  a  pound 
steriing,  and  for  every  succeeding  quarter  the  sum  of  one 
penny  in  every  pound  sterling,  and  in  every  fractional  part 
of  a  pound  sterling ;  but  so  that  nothing  in  the  said  Act  con- 
tuned  should  authorize  the  taking  any  such  contribution  of 
poundage  out  of  the  day-pay  allowance  of  any  person  em- 
ployed in  the  Customs,  or  to  the  salary  or  sum  awarded  by 
way  of  compensation  or  superannuation  to  any  officers, 
clerks,  or  other  persons  who  might  have  belonged  to  the 
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1862.  said  department ;  and  the  money  which  should  be  so  col- 
^^'^'^^  lected  as  aforesaid  should  be  paid  over  to  such  person  or 
General      persons,  or  to  such  account,  as  should  be  specified  in  the 

Abdt.  rules  and  regulations  thereinbefore  referred  to  in  relation 
thereto.   And  thereafter,  all  such  contribution  to  such  Fund 

« 

should  be  raised,  collected,  paid  over,  laid  out,  accounted 
for,  and  applied  according  to  such  rules  and  regulations.'* 
And  by  rule  4  of  the  rules  and  regulations  aforesaid,  it  is 
provided  and  declared,  that  in  order  that  the  amount  of 
insurance  effected  by  subscribers  may  bear  a  proportion  to 
the  amount  of  contribution  of  poundage  levied  under  the 
authority  of  the  said  Act  upon  their  respective  salaries, 
every  subscriber  shall  be  charged,  over  and  above  the 
amount  of  the  subscription  payable  under  the  Tables  A 
and  B,  a  sum  of  2«.  Id.  annually  upon  every  annuity  of 
10/.,  and  also  upon  every  capital  sum  of  100/.  insured ;  but 
the  contribution  of  poundage  shall  be  allowed  in  reduction 
of  such  additional  charge.'^ 

8.  In  order  to  secure  the  second  of  the  objects  above 
mentioned,  it  was  enacted,  by  the  11th  section  of  the  said 
Act,  that  ''in  order  to  insure  to  the  widows  of  the  sub- 
scribers, or  any  other  claimants  on  the  said  fund,  the  full 
benefit  intended  by  the  said  Act  as  alimentary  provision  for 
the  widows  or  other  claimants  entitled  thereto,  no  annuity 
or  sum  of  money  payable  to  any  widow  or  other  claimant 
under  any  of  the  provisions  of  the  said  Act  should  be 
«  assignable,  except  with  the  permission  of  the  said  directors, 
or  liable  to  be  affected  by  arrestment,  or  otherwise  attach- 
able by  any  creditor,  or  be  subject  to  the  jus  mariti  of  any 
husband  with  whom  any  such  widow  or  other  claimant 
might  intermarry,  or  be  subject  in  any  manner  to  any  debts, 
or  deeds,  or  control  of  any  such  husband;  but  the  same 
should  be  paid  to  each  widow,  or  other  claimant  entitled 
thereto,  upon  her  own  receipt  only,  notwithstanding  such 
arrestment,  attachment,  or  marriage.** 
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9r  In  order  to  obtain  further  assistance  to  the  fund  with- 
out increasing  the  annual  subscription  of  the  membersy  and' 
thereby  to  adapt  it  more  completely  to  the  circumstances  of 
the  persons  for  whose  beneSt  it  was  chiefly  intended,  it  was 
thought  desirable  to  provide  additional  sources  of  profits, 
besides  the  general  contribution  of  poundage  authorized  by 
the  said  Act,  and  the  ordinary  annual  payments  of  sub- 
scribers. 

10.  With  that  view  the  attention  of  the  directors  of  the 
said  Fund  (who  were  themselves  officers  in  the  various 
departments  of  the  Customs,  and  whose  services  from  the 
first  establishment  of  the  Fund  have  in  all  respects  con* 
nected  with  its  management,  as  also  with  the  Bill  of  Entry 
Office  hereinafter  referred  to,  been  entirely  gratuitous),  was 
soon  after  the  passing  of  the  said  Act  directed  to  two  peri- 
odical publications,  called  "  The  Customs  Bills  of  Entry," 
issued  at  the  ports  of  London  and  Liverpool  respectively, 
and  containing  various  accounts  relating  to  the  imports  and 
exports  of  merchandise  into  and  firom  the  said  ports,  which 
had  for  many  years  previously  been  published  by  or  on 
behalf  of  the  Clerk  of  the  Bills  of  His  Majesty's  Customs, 
under  the  powers  belonging  to  his  office,  and  fix)m  the  sale 
of  which  considerable  profits  were  derived. 

11.  The  office  of  clerk  of  the  bills  of  His  Majesty's  Cus- 
toms had  been  then  for  upwards  of  100  years  held  under 
grants  thereof  made  from  time  to  time  by  successive  letters 
patent  under  the  Great  Seal  of  Great  Britain  whereby  the 
person  for  the  time  being  holding  the  said  office  was  autho- 
rized, under  due  control,  to  have  access  to  the  books  and 
documents  kept  by  the  officers  of  the  Customs,  and  to 
extract  therefi*om  the  particulars  of  all  imports,  exports,  and 
shipping  into  and  out  of  the  different  ports  of  Engliftid  and 
Wales,  and  to  publish  the  same  for  the  use  and  information 
of  the  public. 
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12.  The  directors  of  the  Customs  Fund  having,  in  the 
year  1819,  with  the  sanction  of  the  Lords  Commissioners  of 
Her  Majesty's  Treasuiy,  obtained  a  lease  of  the  said  oflSee, 
to  be  granted  to  them  by  the  patentee  thereof,  for  the  benefit 
of  the  said  Fund,  and  having  thereby  obtained  the  manage- 
ment and  control  of  the  publication  of  the  bills  of  entry, 
caused  divers  important  improvements  to  be  made  in  the 
said  publications,  and  thereby  so  greatly  enhanced  their 
public  utility,  and  consequently  so  increased  the  profits 
derived  therefirom,  that  ever  since  that  tisie  a  considerable 
annual  income  has  been  obtained  by  the  means  aforesaid, 
and  applied  in  aid  of  the  contributions  of  poundage  audio- 
rized  by  the  said  Act  of  the  56  Gea  3,  c.  Ixziii.,  for  the 
benefit  of  the  subscribers  to  the  Customs'  Annuity  and 
Benevolent  Fund. 

13.  In  the  year  1846,  the  then  existing  patent  under 
which  the  said  office  was  holden  being  about  to  expire,  a 
memorial  was  presented  to  the  Lords  Commissioners  of  Her 
Majesty's  Treasury  by  the  then  directors  of  the  Customs' 
Annuity  and  Benevolent  Fund  and  the  patentee  of  the  said 
office,  praying  that  their  lordships  would  be  pleased  to 
recommend  the  grant  of  a  new  patent  to  the  directors  oS 
the  said  fund  for  the  benefit  of  the  subscribers  thereto, 
upon  the  terms  and  subject  to  the  conditions  therein  men- 
tioned or  referred  to,  and  accordingly  by  letters  patent 
under  the  Great  Seal  of  Great  Britain,  bearing  date  the  1st 
day  of  August,  1846,  the  said  office  or  place  of  Clerk  of 
the  Bills  of  the  Customs  of  and  for  all  goods  and  merchan- 
dise  from  time  to  time  to  be  imported  into  and  exported  out 
of  the  United  EJngdom  of  Great  Britain  and  Ireland,  with 
all  the  powers,  privileges,  and  emoluments  thereto  belonging, 
was  gtlmted  to  the  said  directors  and  their  successors,  direc- 
tors for  the  time  being  of  the  said  Fund,  from  the  15th  day 
of  July,  1848,  for  the  term  and  subject  to  the  conditions 
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therein  mentioned,  to  the  intent  nevertheless  that  the  said 
place  or  office,  and  all  the  sums  of  money,  fees,  allowances, 
wages,  and  rewards  thereto  belonging,  or  therewith  received 
or  enjoyed,  should  be  held,  received,  and  taken  by  the  said 
directors  and  their  successors  in  trust  for  the  sole  use  and 
beneSt  of  the  Customs'  Annuity  and  Benevolent  Fund,  and 
for  no  other  use,  trust,  or  purpose  whatsoever. 

14.  Since  the  grant  of  the  said  last  mentioned  letters 
patent,  the  directors  of  the  Customs'  Fund  have,  at  great 
expense,  and  by  means  of  the  peculiar  advantages  possessed 
by  them  of  superintendii^  the  publication  of  the  said  bills 
of  entry,  considerably  increased  their  circulation ;  and  they 
have  also  established  similar  publications  at  other  parts  of 
the  United  Kingdom  of  Great  Britain,  containing  important 
information  to  all  persons  engaged  in  mercantile  pursuits, 
whereby  the  profits  derived  from  the  said  office  have  been 
greatly  increased;  and  all  such  profits  have  from  time  to 
time,  in  pursuance  of  the  provisions  of  the  said  letters 
patent,  been  carried  to  the  credit  of  the  Customs'  Annuity 
and  Benevolent  Fund,  and  apportioned,  with  the  other 
profits  accruing  to  the  said  Fund,  among  the  subscribers 
thereto,  according  to  computations  made  of  their  respective 
claims  on  the  Fund,  by  virtue  of  their  assurances,  in  the 
manner  directed  by  rule  15  of  the  rules,  regulations,  and 
table  of  rates  of  subscription  and  payment  from  time  to 
time  in  force  for  the  management  of  the  said  Fund. 

15.  I  have  been  informed  and  believe,  that  the  assistance 
obtained  to  the  said  Fund  firom  the  profits  accruing  in 
manner  aforesaid  from  the  publications  aforesaid,  has  been 
the  chief  means  of  enabling  the  great  bulk  of  the  subscribers 
thereto  to  secure  the  benefits  of  the  said  Fund  for  their 
families  and  relatives,  and  that  by  means  of  such  assistance 
the  directors  of  the  said  Fund  have  been  enabled  so  to 
reduce  the  number  of  annual  payments  required  from  sub- 
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1862.       scrlbersj  as  in  the  great  majority  of  cases  to  free  them  from 
^^'^^^^^     all  further  pavmeDts  at  the  usual  period  or  ase  of  retirement 
Gekeral     or  superannuation.   By  the  rules  in  force  fix)m  1827  to  ISM* 
Abdt.        the  profits  awarded  to  subscribers  were  applied  in  limitation 
of  the  estimated  number  of  their  prospective  annual  sub- 
scriptions, if  payable  for  the  whole  term  of  life,  or  in  reduc- 
tion of  the  number  of  such  annual  subscriptions  where  the 
same  were  already  limited,  and  in  the  event  of  such  annual 
subscriptions  becoming  ultimately  discharged,  in  an  equiva- 
lent increase  of  the  annuities  or  capital  mone}*s  insured ; 
but,  by  rule  15,  as  altered  in  1854,  an  option  was  conferred 
upon  subscribers  to  have  the  profits  awarded  to  them  applied, 
first  in  an  equivalent  increase  to  their  insurances,  or  secondly, 
in  reduction  of  the  amount  of  their  annual  subscriptions,  or 
thirdly,  in  limitation  of  the  esttmated  number  of  their  pro- 
spective subscriptions,  if  payable  for  the  whole  term  of  life, 
or  in  reduction  of  the  number  of  such  subscriptions,  where 
the  same  are  already  limited,  and  in  the  event  of  such 
subscriptions  being  ultimately  dischaiged,  in  an  equivalent 
increase  of  their  insurances. 

16.  I  have  been  informed  and  believe  it  to  be  the  fact,  that 
the  profits  derived  to  the  Fund  in  each  year  fix)m  the  con- 
tributions of  poundage,  and  the  publications  of  the  Bill  of 
Entry  Office,  together  amount  upon  an  average  to  upwards 
of  one-third  of  the  sums  received  for  annual  premiums  or 
subscriptions  from  the  members  insuredi^and  form  nearly 
one-fourth  part  of  the  total  receipts  fix>m  all  sources  accruing 
to  the  Fund  in  each  year.  It  appears  also  from  a  report  of 
the  Ciistoms  Fund,  published  by  order  of  the  directors  in 
the  year  1856,  that  among  the  subscribers  whose  names 
were  then  standing  on  the  books  of  the  Fund,  there  was 
scarcely  one  member  who  had  retired  fix)m  the  service  at 
the  usual  period  or  age  of  superannuation,  and  who  had 
applied  his  profits  in  reduction  of  the  number  of  annual 
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payments,  who  was  not  then  entirely  free  from  any  farther       1862. 
payment  of  premiums  during  the  remainder  of  his  life;     attobukt 
whilst  it  also  appears,  from  the    same  report,   that  the      Guvn^i^ 
additions  from  time  to  time  made  to  the  capital  moneys        Abdt. 
forthcoming   at   the  deaths  of  subscribers   by  virtue  of 
their  insurances  in  the  said  Fund,  have  been  and  are 
rendered,  by   the  means   aforesaid,  far  laiger  than   the 
ordinary  accumulations  of  the  annual  payments  or  pre- 
miums in  respect  of  such  insurances  would  allow  of  being 
made. 

17.  For  the  reasons  and  under  the  circumstances  herein 
stated,  I  am  advised  and  submit,  that  the  said  Geoige  Burl- 
ton  Abdy  had  no  property  or  interest  whatever  in  the  capital 
money  forthcoming  at  his  death  by  virtue  of  his  insurance 
in  the  said  Fund ;  that  the  said  capital  money  was  not  in 
any  respect  placed  at  his  disposal  by  the  rules  and  regular 
tions  of  the  said  Fund  as  alleged  by  the  said  information; 
and  that  he  had  not  even  a  limited  power  of  appointment 
over  the  same  under  any  disposition  taking  effect  upon  the 
death  of  any  person  dying  after  the  time  appointed  for  the 
commencement  of  the  Succession  Duty  Act,  1853,  by  the 
exercise  of  which  I  can  be  deemed  to  have  taken  the  said 
sum  of  498/.  13«.  Id.  as  a  succession  derived  from  the  said 
George  Burlton  Abdy,  or  from  any  other  person  creating 
the  said  alleged  power  as  predecessor ;  and  I  submit  that 
I  am  not  liable  to  pay  any  succession  duty  in  respect  of  the 
sum  in  the  said  information  in  that  behalf  mentioned. 

The  Attorney  General,  The  Solicitor  General,  Locke  and 
Hafison,  for  the  Crown. — The  defendant  is  liable  to  pay  suc- 
cession duty.  She  became  entitled  to  this  money  under  the 
will  of  her  brother,  an  officer  of  the  Customs,  who,  by  reason 
of  his  contribution  to  the  '*  Customs'  Annuity  and  Benevo- 
lent Fund''  acquired  the  right  to  dispose  of  it.     The  Fund 
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was  established  under  the  proTisions  of  the  56  Geo.  3, 
c.  Ixziii.  By  section  1  (a),  after  reciting  ^'  that  the  estab- 
lishment and  regulation  of  a  Fund  for  the  conditional  bene* 


(a)  Enacts :  "  That  all  the  es- 
tablished officers,  clerks,  and  other 
persons  permanently  employed  m 
the  department  of  the  Customs  in 
the  port  of  London,  who  shall 
have  signed  a  notice  in  the  form 
in  the  Schedule  to  this  Act  an- 
nexed marked  A,  signifying  that 
they  accede  to  the  contribution 
of  poundage  authorized  by  this 
Act  in  aid  of  the  general  purposes 
of  the  Customs  Annuity  and  Be- 
nevolent Fund,  and  shall  have 
delivered  such  notice  to  the  per- 
son to  be  appointed  by  the  Com- 
missioners of  the  Customs  to  re- 
ceive the  same,  shall  meet  on  some 
day  and  at  some  time  and  place 
to  be  appointed  for  that  purpose 
by  the  Conunissioners  of  the  Cus- 
toms, and  which  the  said  Commis- 
sioners of  the  Customs,  or  any  four 
or  more  of  them,  are  hereby  re-  * 
quired  to  appoint  within  fourteen 
days  after  the  passing  of  this  Act, 
and  to  cause  seven  days  notice  to 
be  given  of  such  day,  time  and 
place,  in  such  manner  as  they 
shall  deem  expedient  and  suffi- 
cient ;  and  the  senior  officer  in  the 
department  present  at  such  meet- 
ing shall  be  the  president  and 
chairman  of  such  meeting,  and 
have  the  casting  voice  in  case  of 
equality  of  votes  at  such  meet- 
ing ;  and  the  officers  and  persons 
present  at  such  meeting  shall  elect 
and  nominate  twelve  persons 
superintending  in  the  said  de- 
partment, or  being  principals  of 
offices  and  not  being  clerks,  as  a 
committee  for  the  formation  of 


the  Customs,  Annuity  and  Bene- 
volent Fund;  which  said  com- 
mittee shall  elect  and  nominate  a 
president  or  chairman,  and  shall 
forthwith  proceed  to  consider  and 
make  and  arrange  such  rules  and 
regulations  for  the  establishment 
and  formation  of  a  fund  for  the 
benefit  of  the  widows  and  children 
or  other  relatives  of  the  esta- 
blished officers,  clerks,  or  other 
persons  belonging  to  or  employed 
in  the  department  of  the  Customs 
in  England,  and  the  regulating 
the  conduct  and  management  of 
the  said  fund,  and  raising,  collect- 
ing, and  receiving  the  subscrip- 
tions and  contributions  of  pound- 
age necessary  for  forming  such 
fund,  and  paying  all  annuities 
and  claims  thereout,  and  making 
tables  of  rates  of  subscription  to 
and  payments  out  of  such  fund 
for  that  purpose,  and  also  the 
number  and  description  of  direc- 
tors, trustees,  auditors,  secretary, 
or  other  officers  necessary  for 
managing  and  conducting  the  said 
fund,  and  the  collection  and  safe 
custody  of  the  monies  from  time 
to  time  to  be  raised  and  subscri- 
bed, and  the  interest  and  growing 
produce  arising  therefrom,  and 
paying  all  sums  to  be  paid  there- 
out according  to  such  rules,  r^u- 
lations  and  tables;  and  it  shall  be 
lawful  for  the  said  committee  in 
such  rules  and  regulations  to 
specify  the  respective  powers, 
authorities  and  duties  of  such 
directors,  trustees,  audi  tors,  secre- 
tary, or  other  officers  respectively, 
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fit  and  relief  of  the  widows  and  children  or  other  relatives 
of  the  established  officers,  clerks  or  other  persons  employed 
in  the  department  of  the  Customs  in  England  would  be 
highly  beneficial/  certain  officers  of  the  Customs  are  re- 
quired to  meet  and  elect  a  committee  for  the  formation  of 
the  Fund.  This  committee  is  in  fiict  the  association ;  and 
they  are  required  to  make  rules  and  regulations  for  the 
establishment  and  formation  of  the  Fund.  By  section  2  (a)» 
as  sooit  as  the  rules,  regulations  and  tables  of  rates  of 
subscription  and  payment,  have  been  made  by  the  com- 
mittee, and  approved  by  the  commissioners,  and  ratified  by 
a  Judge,  they  become  of  the  same  force  and  effect  as  if  they 
had  been  enacted  in  that  Act.  By  section  4  (i),  provision 
is  made  for  a  contribution  of  poundage  in  aid  of  the  general 
purposes  of  the  Fund,  which  is  to  be  deducted  from  the 
salaries  of  all  officers,  who  shall  not  decline  to  make  such 


and  the  mode  of  appointing  a  new 
director,  trustee,  auditor,  secre- 
tary, or  other  officer  to  supply 
any  vacancies  or  otherwise ;  and 
all  questions  which  may  arise  at 
any  such  meeting  of  the  said  com- 
mittee shall  be  decided  by  the 
majority  of  persons  present  at  the 
meeting ;  and  in  case  of  equality 
of  votes  the  president  or  chair« 
man,  or  in  case  of  his  absence  the 
officer  or  penMm  appointed  by  him 
to  be  his  deputy  at  such  meeting 
of  the  committee,  shall  have  the 
casting  and  second  vote.** 

(a)  Enacts:  ^That  as  soon  as 
such  rules,  regulations  and  tables 
of  rates  of  subscription  and  pay- 
ment, togetiier  with  a  statement  of 
the  number  and  description  of  offi- 
cers necessary  to  manage  the  said 
fund,  shall  have  been  made  by 
the  said  committee,  and  approved 


by  the  Commissioners  of  the  Cus- 
toms, or  ai^  four  or  more  of 
them,  and  thereafter  ratified  and 
confirmed  by  some  Judge  of 
either  of  His  Majesty's  Courts 
of  King's  Bench,  or  Common 
Fleas,  or  Baron  of  tiie  Exchequer, 
such  rules,  regulations  and  tables 
shall  be  taken  and  deemed  to  be, 
and  shall  be,  to  all  intents  and 
purposes,  the  rules,  r^ulations 
and  tables  of  rates  of  subscription 
and  payment  of  the  said  '*  Cus- 
toms* Annuity  and  Benevolent 
Fund,**  and  for  the  management 
and  r^^lation  thereof,  and  shall 
be  of  the  same  force  and  effect  as 
if  they  had  been  particularly  enu- 
merated and  enacted  in  this  Act." 
(b)  This  section  is  set  out  in 
the  7th  paragraph  of  the  defend- 
ant's answer. 
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contribution,  Bj  section  9  (a),  the  directors  may  admit 
any  person  as  nominee  of  a  subscriber,  although  not  a  rek* 
tive.  By  section  11  (i),  no  annuity  payable  to  a  widow 
or  other  claimant  shall  be  assignable,  except  with  the  per- 
mission of  the  directors,  or  attachable  by  any  creditor,  or 
subject  to  the  jus  mariti  of  any  husband  whom  a  widow 
may  marry.  By  section  16  (c),  the  directors  are  declared 
to  have   the  exclusive  control  and  management  of  the 


(a)  Enacts:  "That  the  said 
directors  shall  and  may,  if  they 
shall  deem  it  expedient,  admit 
anj  person  or  persons  to  be  the 
nominee  or  nominees  of  any  sub- 
scriber to  the  said  fund  who  may 
not  be  a  relative  or  relatives  of 
the  said  subscriber ;  and  the  said 
nominee  or  nominees  so  admitted 
as  aforesaid  shall  and  are  hereby 
declared  to  have,  and  thereafter 
to  continue  to  have,  to  all  intents 
and  purposes,  the  same  and  the 
like  interest  in  the  said  fund,  and 
in  the  advantages  thereof,  as  if 
the  said  nominee  or  nominees  had 
been  a  relative  or  relatives  of  the 
said  subscriber,  under  and  sub- 
ject in  every  respect  to  the  rules 
and  regulations  approved  and 
ratified  as  aforesaid.** 

(b)  This  section  is  set  out  in 
the  8th  paragraph  of  the  defend- 
antVi  answer. 

(c)  Enacts:  "That  the  said 
directors  shall  and  they  are 
hereby  declared  to  have  the  full, 
entire  and  exclusive  control  and 
management  of  and  over  the  said 
fund,  and  every  thing  relating 
thereto,  to  all  intents  and  pur- 
poses whatsoever,  under  and  sub- 
ject to  such  provisions,  directions, 
regulations,  and   restrictions  as 


may  have  been  made  in  that  be- 
half; and  it  shall  be  lawful  for 
such  directors,  if  they  shall  at  any 
time  after  any  such  rules,  r^:u- 
lations,  and  tables  of  rates  of  sub- 
scription shall  have  been  made 
think  it  necessary,  from  time  to 
time  to  alter  any  such  rules,  re- 
gulations, and  tables  of  rates  of 
subscription,  and  to  make  any 
new  and  additional  rules,  regular 
tions,  and  tables  of  rates  of  sub- 
scription which  may  appear  to  be 
essential  or  expedient  for  the  bet- 
ter r^ulation,  management,  and 
control  of  the  said  fund :  Provided 
always,  that  no  such  alterations 
of  any  rule,  regulation,  or  table 
of  rates  of  subscription  already 
established,  or  new  rule,  r^ula- 
tion,  or  table  of  rates  of  subscript 
tion,  shall  be  valid  or  effectual  or 
enforced  until  the  same  shall  have 
been  approved  by  such  subscri- 
bers to  the  said  fund  as  may  be 
qualified  for  that  purpose,  and  in 
the  manner  set  forth  in  the  rules 
and  regulations  in  force  at  the 
time,  and  by  the  Commi^ioners  of 
the  Customs,  or  any  four  or  more 
of  them,  and  ratified  and  con- 
firmed by  such  Judge  or  Baron 
as  aforesaid.** 
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Fund,   and  they  may  from  time  to  time  alter  the  rules, 
regulations  and  tables  of  rates  of  subscription.   By  rule  1  {a), 


(d)  The  rules  referred  to  in 
the  course  of  the  argoment  were 
as  follows : — 

•*L  'The  Cnstoms'  Annuity 
and  Benevolent  Fund*  shall  be 
raised  by  subscription  upon  the 
principle  of  life  insurance,  and 
together  with  the  contribution  of 
poundage,  granted  by  the  afore- 
said Act,  shall  form  a  fund  for 
the  widows,  children,  and  rela« 
tires,  and  nominees  of  officers  or 
persons  belonging  to  the  depart- 
ment of  Customs  in  England ;  and 
the  admission  by  the  directors  of 
a  nominee  or  nominelsB  of  sub* 
acribers  under  the  said  Act,  shall, 
as  to  the  person  of  such  nominee, 
or  nominees,  take  place  during 
Uie  life  time  of  such  subscriber. 

^11.  The  several  tables  of 
rates  of  subscriptions  and  pay* 
ment  marked  respectively  A,  B, 
and  C,  hereunto  annexed,  shall 
be  taken  and  deemed  to  be  the 
tables  of  rates  of  subscription  and 
payment  for  the  use  of  die  fund. 

**TTr.  Insurances  may  be  ef- 
fected at  the  discretion  of  the 
directors,  on  the  life  of  any  officer, 
clerk,  or  other  person  employed 
in  the  department  of  Cuatons  in 
England,  and  whose  age  is  not 
less  than  sixteen,  nor  more  than 
sixty  years,  for  an  annuity  under 
Table  A,  not  exceeding  one  hun- 
dred pounds,  and  for  a  capital 
sum  under  Table  B,  no(  exceed- 
ing two  thousand  pounds;  and 
should  any  person  agree  with  the 
directors,  that  his  subscriptions 
shall  be  paid  up  and  liquidated 
in  any  limited  number  of  years. 


the  same  may  be  done,  the  cal- 
culations for  ascertaining  the 
amount  thereof  being  made  on 
the  basis  upon  which  the  tables 
are  constructed. 

"IV.  In  order  that  the  amount 
of  insurance  effected  by  subscri- 
bers  may  bear  a  proportion  to 
the  amount  of  the  contribution  of 
poundage  levied  under  the  autho- 
rity of  the  Act  aforesaid  upon 
their  respective  salaries : — ^Every 
subscriber  shall  be  charged  over 
and  above  the  amount  of  the 
subscription  payable  under  the 
Tables  A  and  B,  a  sum  of  2s.  Id. 
annually,  upon  every  annuity  of 
ten  pounds,  and  also  upon  every 
capital  sum  of  one  hundred 
pounds  insured;  but  the  contri- 
bution of  poundage  shall  be 
allowed  in  reduction  of  such  ad- 
ditional charge. 

"  V.  Every  person  desirous  of 
becoming  a  subscriber  shall  make 
a  declaration  of  his  age,  and  if 
married,  of  the  age  of  his  wife, 
and  of  his  state  of  health,  and 
such  other  particulars  relating 
thereto,  and  shall  also  agree  to 
such  terms  or  conditions  of  insur- 
ance as  the  directors  may  re- 
quire; and  if  such  declaration, 
or  any  part  thereof  be  false,  or  if 
such  terms  or  conditions  agreed 
upon  be  not  fulfJled,  the  insur- 
ance and  whole  interest  of  such 
subscriber  shall  be  forfeited. 

"VI.  Every  person  whose  pro- 
posal to  effect  an  insurance  shall 
have  been  accepted,  shall,  where 
practicable,  sign  an  order  for  the 
payment  of  his  annual  subscrip- 
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the  ^Fand**  is  to  be  raised  by  subscription,  on  the  principle 
of  life  insurance,  and  together  -with  the  contribution  of 


tions  by  equal  quarterly  Instal- 
ments out  of  his  salary,  in  Buoh 
form  as  the  diredlors  shall  deem 
expedient  And  such  insurance 
shallf  in  all  cases,  take  date  from 
the  first  day  of  the  quarter,  in 
respect  of  which  the  first  pay^ 
ment  of  subscription  shall  be 
made  by  him  ; — ^If  the  quarterly 
proportion  of  salary  due  to  any 
subscriber  shall  not  be  sufficient 
to  meet  the  sum  payable  on  ac- 
count of  his  subscription,  or  if 
there  should  be  no  salary  due, 
or  if  the  subscriber  shall  have 
ceased  to  belong  to  the  Customs ; 
he  shall  pay  the  amount,  or  the 
deficiency  thereof,  to  the  Re- 
ceiyer  Greneral  of  the  Customs  in 
London,  or  to  the  Collector  or 
Comptndler  of  the  Customs  at  an 
out-port,  within  one  calendar 
month  after  such  subscription 
became  due ; — If  any  subscriber 
shall  fail  duly  to  pay  his  quar- 
terly  subscription,  or  in  the  event 


of  any  omissioa  on  the  port  of  the 
BeoeiYer-General,  or  Collector 
and  Comptroller,  shall  not  cause 
the  same  to  be  deducted  from  bis 
salary,  his  insurance  shall  be  ior- 
f^ted."" 

^XL  The  directors  may»  at 
the  instance  of  the  subscriber, 
exclude  his  widow  from  all  be- 
nefit of  the  fund  on  account  of 
misconduct  on  her  part. 

«<XIL  The  appropriation  of 
the  capital  money,  forthcoming 
at  a  subscriber's  death,  by  virtue 
of  his  insurance,  shall  be  subject 
to*  the  following  regulations : — 

"  If  an  annuity  be  insured  or 
forthcoming  under  Table  A,  for 
the  benefit  of  the  widow,  equal 
to  one-third  of  the  whole  insur- 
ance (computing  102.  of  annuity 
as  equivalent  to  1001.  of  capital 
money); — Then  the  subscriber 
shall  have  the  power  to  direct 
by  any  instrument  in  writing,^ 
signed  in  the  presence  of  one  or 


*  The  following  Forms  of  Instruments  marked  A,  B,  C :  signed,  witnessed 
and  deposited  as  requb^d,  will  be  snfficient  and  may  be  used  lespeetively  for 
the  purposes  of  this  rule. 

Form  A. — **  In  pursuance  and  in  exercise  of  the  powers  vested  in  me  by  the 
rules  of  the  OnsUxms*  Fund.  I  hereby^  direct  that  the  capital  money  forth- 
coming by  virtue  of  my  insurance  (or  insurances)  in  the  Fund,  shall  at  my 
death/be  paid  and  applied,  according  to  the  rules  of  the  Fund,  in  manner 
following,  viz.— [ir«r«  state  how  the  same  is  to  be  allied  for  the  bewfil 
of  the  parties  described  in  the  rule.] 

Form  B. — "In  pursuance  and  in  exercise  of  the  powers  vested  in  me  by  the 
rules  of  the  (Atoms'  Fund.  I  hereby  direct  that  the  earatal  money  forth- 
coming b  V  virtue  of  my  insurance  (or  insurances)  in  the  Fund,  shall  at  my 
death,  alter  due  provision  shall  have  been  made  therefrom  by  way  of 
annuity  to  my  wi^w,  be  paid  and  applied  according  to  the  rules  of  the 
Fund,  in  manner  following,"  viz. — [Here  state  how  the  same  is  to  be  Qppked 
for  the  benefit  of  the  parties  described  in  the  rule.} 

Form  C. — "  In  pursuance  and  in  exercise  of  the  powers  vested  in  me  by  the 
rules  of  the  Customs'  Fund.  I  hereby  direct  that  two-thirds  (or  the 
whole,  or  any  portion  between  two-thirds,  and  the  whole  as  the  subscriber 
may  think  fit)  oi  the  capital  money  forthcoming  by  virtue  of  my  insurance 
(or  insurances)  in  die  Fund  shall,  at  my  death  be  mvestcd  in  the  purchase 
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poundage  is  to  form  a  Fund  for  the  widows,  children,  and 
relatives  and  nominees  of  officers  of  the  Customs ;  and  the 
admission  by  the  directors  of  a  nominee  must  take  place 
during  the  life  of  a  subscriber.  By  rule  12,  the  money 
insured  may  be  applied  in  any  manner  the  subscriber  may 
think  proper  for  the  benefit  of  his  widow,  children  or  rela- 
tives, or  of  his  nominee,  who  shall  have  been  duly  admitted 
by  the  directors.  But  if  there  is  no  widow  or  nominee  (as 
in  this  case)  the  capital  money  is  to  be  subject  to  the  direc- 
tion of  the  subscriber,  either  by  an  instrument  in  writing 


more  witness  or  witnesses,  and 
deposited  with  the  directors,  or 
by  his  will :  That  the  whole  ca< 
pital  money  insured  or  forth- 
coming shall  be  applied  or  paid 
in  any  manner  or  proportion  he 
may  think  proper  for  the  benefit 
of  his  widow,  children,  or  rela* 
tiyes  (a),  or  of  his  nominee,  who 
shall  have  beea  duly  admitted  by 
the  directors  as  aforesaid.— See 
Ponn  A. 

'*  But,  if  no  annuity  be  insured 
under  Table  A :  or  if  the  annuity 
insured  or  forthcoming  shall  not 
amount  to  one-third  of  the  whole 
insurance,  computed  as  aforesaid, 
— ^Then  so  much  of  the  capital 


money  shall  be  set  apart  for  the 
widow  as  shall  give  her  one-third 
of  the  whole,  so  computed.  And 
the  ci^ital  money  so  set  apart 
for  the  widow,  shall  be  appro- 
priated to  the  creation  of  an  an- 
nuity for  her  life,  according  to 
the  rates  of  Table  C,  hereunto 
annexed; — ^And  the  remainder  of 
such  capital  money  shall  be  sub- 
ject to  the  direction  of  the  sub- 
scriber as  aforesud. — See  Form  B. 
"Provided,  nevertheless,  that 
in  lieu  of  every  such  1002.  of  capi- 
tal money  so  to  be  applied  for  the 
widow,  the  subscriber  shall  have 
the  option  to  direct  that  the  in« 
terest  of  not  less  than  200^  capital 
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of  Three  per  cent  Stock,  and  the  interest  thereof  shall  be  applied  for  the 
benefit  of  my  wife,  during  her  life,  if  she  should  survive  me~-and  at  her 
death  the  stock  bo  purchased,  shall  be  paid  as  tmdermentioned,  viz. — [Here 
etate  how  the  eame  is  to  be  implied  for  the  benefit  of  the  partiee  described  in 
the  rule.] — ^I  also  hereby  nirther  direct  that  the  proportion  of  the  said 
capital  money  not  applied  as  above-mentioned — shall  at  my  death  be  paid 
according  to  the  rules  of  the  Fund  as  follows,"  viz. — \Here  state  how  the 
same  is  to  be  applied  for  the  ben^  of  the  parties  described  in  the  rule.'] 

Note  D. — ^If  the  subscriber  should  apply  his  insurance  by  will,  it  is  neces- 
sary he  should  make  specific  mention  of  ms  insurance  in  the  Customs^  Fund; 
otherwise  he  wiU  be  deemed  to  have  died  without  having  given  directions  as 
to  that  insurance,  for  it  wiU  not  pass  under  any  peneral  terms.  In  fact  the 
insurer  himself  has  no  actual  property  whatever  in  the  sum  insured :  he  has 
only  the  power  to  appoint  the  same  for  the  benefit  of  the  parties  described 
in  the  rules. 

(a)  These  must  be  relatives  by  blood. 
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signed  in  the  presence  of  one  or  more  witnesses  and  de- 
posited with  the  directors^  or  by  his  wilL  And  by  the  same 
rule,  where  a  subscriber  shall  not  have  applied  the  capital 
money,  it  shall  become  the  property  of  his  child  or  children 
in  equal  proportions.  If  no  child,  the  money  is  to  be 
appropriated  to  the  use  of  the  widow,  by  allowing  her  an 
annuity.  If  no  widow  nor  child,  the  money  is  to  be  paid  to 
the  personal  rejxiesentatives  of  the  deceased  subscriber,  and 
qpplied  by  them  according  to  the  Statute  of  Distributions. 
Under  these  circumstances,  although  there  is  no  formal 
policy,  the  transaction  is  in  effect  an  insurance.     In  the 


money  diall  be  allowed  to  his 
widow  daring  hen  life.  And  in 
that  case  the  sum  so  set  apart  for 
the  benefit  of  the  widow,  shall  be 
iavested  is  the  purchase  of  Three 
per  Cent.  Stock,  in  the  names  of 
the  trostees  of  the  fund,  and  the 
amount  of  stock  so  purchased 
shall  be  bM  hj  them  as  subject 
to  the  directions  of  the  subscriber 
as  afmesaid,  to  take  effect  at  the 
death  of  die  widow. — And  the 
remaining  capital  money,  if  anj, 
rfiall  be  subject  to  the  direction 
of  the  subsaiber  as  aforesud,  to 
take  effeet  at  him  death. — See 
FormC. 

*'  If  there  be  no  widow  or  nom- 
inee, or  if  the  widow  be  excluded 
from  all  benefit  in  the  fund,  on 
account  of  misconduct,  as  herein- 
before mentioned.  —  The  whole 
capital  money  forthcoming  shall 
be  subject  to  the  directions  of 
the  subscriber  as  aforesaid. 

**  Where  a  subscriber  shall  not 
have  applied  the  capital  money 
herein  placed  at  his  direction  {See 
note  D),  the  same  shall  become 
the  property  of  his  child,  or 
children  in  equal  proportions. 


•^  And  in  the  erent  of  his  leav- 
ing no  child — ^Then  the  same  shall 
be  appropriated  to  the  use  of  his 
widow  by  allowing  her  an  equi- 
valent annuity  under  Table  C,  in 
addition  to  the  annuity  before 
apportioned  to  her. 

"  If  there  shall  be  no  widow 
nor  any  child — Tl^  whole  capital 
money  shall  be  paid  to  the  person 
or  persons  legally  appointed  to 
administer  to  the  estate  and 
effects  of  the  deceased,  to  be  by 
him,  her,  or  them  applied  accord- 
ing to  the  Statute  of  Distribu- 
tions, in  the  same  manner  as  any 
other  money  would  be  applied  by 
law. 

''  If  an  annuily  to  any  widow 
shall  have  been  insured  under 
Table  A,  and  the  directors  shall 
have  seen  cause  to  allow  of  a 
different  disposition  of  such  an- 
nuity on  the  ground  of  miscon- 
duct as  aforesaid,  it  shall  be  com- 
petent to  the  directors  to  convert 
such  insurance  of  an  annuity  into 
an  equivalent  insurance  of  a 
capital  sum,  according  to  the 
then  value  of  such  annuity.^ 

Table  A  shewed  the  animal 
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cue  of  Se  Bomett  (a\  this  Court  decided  that  a  capital 
Bam  in  this  Fond*  which  a  subscriber  had  bequeathed  to  his 
brother,  was  not  subject  to  legacy  duty,  because  it  was  not 
personal  estate  of  the  subscriber  which  he  could  dispose  of  as 
he  thought  fit ;  but  that  he  had  purchased  a  mere  power  to 
appoint  a  sum  of  money  amongst  a  certain  specified  class. 
That  decision,  however,  proceeded  upon  the  definition  of  a 
I^acy  in  the  36  Gea  3,  c.  52,  s.  7.  But  the  circumstance  that 
this  money  is  not  subject  to  legacy  duty  does  not  prevent  it 
being  subject  to  succession  duty.  By  the  2nd  section  of  the 
Succession  Duty  Act,  16  &  17  Vict  c.  51,  **  every  past  or 
fbtnre  disposition  of  property,  by  reason  whereof  any  per- 
son has  or  shall  become  beneficially  entitled  to  any  property, 
&c.,  upon  the  death  of  any  perBon  dying  after  the  com-' 
mencement  of  this  Act,  &c,  shall  be  deemed  to  confer  on 
the  person  entitled  by  reason  of  sudi  disposition  a  succes-* 
sion*"  Here  there  was  a  disposition  of  property,  by  reason 
whereof  the  defendant  became  beneficially  entitled  to  this 
money  on  the  death  of  her  brother  who  died  after  the  com- 
mencement of  the  Act*  By  the  Interpretation  Clause^ 
sect.  1,  the  term  *'  personal  property"  shall  include  money 
payable  under  any  engagement.  This  is  money  payable 
under  an  engagement  [Martin^  B.— The  section  also  says, 
**aDd  all  other  property  not  comprised  in  the  preceding 
definition  of  real  pr(^)arty."]  This  is  in  substance  an 
arrangement  between  the  directors  of  the  Fund  and  a 


subflcriptions  pajable  by  equal 
quarterly  instalments,  during  the 
joint  continuanoe  of  the  lives  of 
a  husband  and  his  wife,  for  an 
insurance  of  an  annuity  of  10/. 
payable  after  his  death  to  his  wife 
during  the  remainder  of  her  life. 
Table  B  shewed  the  annual 
subscriptions  payable  by  equal 
quarterly  instalments,  during  life, 

VOL,  !• — H,  &  C. 


for  the  insurance  of  a  capit-al  sum 
of  100/.,  on  the  lives  of  male  per- 
sons* 

Table  C  shewed  the  annuity 
payable  by  equal  quarterly  instal- 
ments, during  life,  in  lieu  of  a 
capital  sum  of  100/. 

(a)  Not  reported.  SeeTilsley*s 
Stamp  Law,  p.  684,  2nd  ed. 

U  EXCH. 
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1862.        Customs  officer,  whereby  he  became  the  purchaser  of  the 

Attoknkt     ^"™  insured,  and   the  defeodant,  who  takes  it  under  his 

Oemkral      ^iu^  which  is  an  execution  of  a  power^  takes  it  not  only 

Abdt.  through,  but^ivm  her  brother,  and  the  relation  of  successor 
and  predecessor  exists  between  them.  It  is  true  that  the 
money  is  to  be  paid  by  the  directors  of  the  Fund,  but,  in 
considering  the  question  of  successor  and  predecessor,  re- 
gard must  be  had,  not  to  the  hand  by  which  the  money 
is  paid,  but  to  the  person  through  whom,  upon  his  death, 
the  benefit  is  derived  :  Be  Jenkiman  (a).  The  Attorney 
General  v.  YelverUm  (i).  The  directors  of  the  '*  Fund'*  act 
ministerially  and  without  an  intention  to  benefit  any  par- 
ticular person  or  class  of  persons,  but  the  benefit  is  derived 
*  from  the  deceased  officer  who  purchased  the  right  to  dispose  of 
the  money.  The  1 7  th  section  of  the  Succession  Duty  Act  says 
that  no  policy  of  insurance  on  the  life  of  any  person  shall 
create  the  relation  of  predecessor  and  successor  between  the 
insurer  and  the  insured;  ''but  any  disposition  of  the  monies 
payable  under  such  policy,  if  otherwise  such  as  in  itself  to 
create  a  succession,  shall  be  deemed  to  confer  a  succession.** 
Therefore,  so  far  as  that  section  has  any  bearing,  the  latter 
part  supports  the  view  contended  for.  The  Act  does  not 
require  that  at  the  time  the  succession  takes  place,  the 
disponer  should  have  any  interest  in  the  property ;  idl  that  is 
necessary  is  that  there  should  be  a  disposition  of  the  property 
by  reason  whereof  some  person  becomes  beneficially  enti- 
tled to  it  on  the  death  of  a  person  dying  after  the  commence- 
ment of  the  Act.  It  will,  perhaps,  be  argued  that  as  the 
insurance  was  effected  under  certMn  rules  and  regulations 
deriving  their  authority  from  the  56  Geo.  3,  c.  Ixxiii.,  the 
interest  in  the  capital  money  was  created  by  that  Act,  and 
did  not  result  from  any  disposition  of  the  property  by  a 
person  who  was  a  predecessor.  But  the  fallacy  is  in  not 
(a)  24  Bear.  64.  (&)  7  H.  &  N.  306. 
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<Ii8UDgui8hing  between  the  machinery  of  the  Act  and  the 
rules  which  regulate  the  actions  of  the  directors,  and  the 
contract  under  which  the  money  became  payable.    Neither 
the  Act  nor  the  rules  made  the  money  payable ;  but  it  be- 
came payable  because  a  Customs  officer  effected  ab  insur- 
ance upon  the  terms  on  which  the  Act  and  rules  enabled  the 
directors  to  contract  with  him.     It  was  a  voluntary  act  on 
his  part :  he  proposed  to  effect  an  insurance ;  that  proposal 
was  accepted,  and  a  contract  was  entered  into  with  the 
directors.  The  consideration  proceeded  from  the  subscriber, 
who  undertook  to  make  certain  payments  according  to 
^he  rules;  and  by  those  payments^  he  bought  the  right  to 
have  a  sum  of  money  paid  by  the  directors  out  of  this 
Fund  upon  his  death.     It  is  immaterial  whether  the  money 
is  payable  to  his  personal  representatives  or  his  relations  or 
nominees:  he  has  a  right  to  direct  its  payment  to  any  of 
the  class  mentioned  in  the  rules,  and,  if  he  makes  no  direc- 
tion, it  is  payable  to  his  next  of  kin.   This  only  differs  from 
an  ordinary  insurance  in  this  respect,  that  the  directors  will 
not  contract  except  upon  the  terms  that  the  insurer  shall 
appoint  the  sum  to  which  he  is  entitled  among  the  class 
mentioned  in  the  rules.    It  is  the  same  as  if  a  person  insured 
his  life  and  assigned  the  sum  assured  in  trust  for  such  of  his 
relations  as  he  should  in  his  lifetime  appoint,  and  in  default 
of  appointment,  for  hb  next  of  kin.   It  makes  no  difference 
that  a  poundage  on  the  salaries  of  the  Customs  officers,  and 
the  profits  of  the  publication  called  **  The  Customs  Bills  of 
Entry,"  are  applied  in  aid  of  the  Fund.     There  are  many 
insurance  companies  in  which  the  persons  insured  participate 
in  the  profits*    In  the  case  of  Re  Jenhinton  (a),  the  disponer 
purchase  for  himself  a  reversionary  interest,  and  assigned  it, 
and  it  was  held  that  did  not  prevent  the  case  coming  within 
the  second  section  of  the  Succession  Duty  Act. 

(a)  24  Beav.  64. 
U  2 
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Amphlett,  WeUby  and   Deany  for    the   defendant— No 
succesedon  duty  is  payable.    The  appointment  does  not 
create  a  disposition,  because  it  is  only  a  limited  power,  and 
therefore  th^  defendant  takes  the  money  not  under  the 
power,  but  from  the  donor  of  it    The  4th  section  of  the 
Succession  Duty  Act  removes  all  doubt  in  that  respect. 
But  then  it  is  said  that  the  case  must  be  considered  as  if 
the  subscriber  had  no  such  power,  but  had  insured  his  life 
for  the  benefit  of  his  sister.     But  if  a  person  effected  an 
insurance  for  the  benefit  of  a  child,  reserving  to  himself  no 
power  of  appointment,  that  would  not  create  a  succession 
within   the  meahing  of  Ihe  Act.      In   the  case  of  Be 
Jenhmson  (a),  the  testator  made,  for  his  own  benefit,  a  con* 
tract  under  which  a  sum  of  money  was  payable  to  himself^ 
and  he  settled  that  money  on  his  children ;  in  which  case 
there  is  no   reason  why  succession  duty  should  not  be 
payable.    But  where  a  person  enters  into  a  contract  for  the 
benefit  of  his  children^  the  money  payable  under  the  con- 
tract never  belonged  to  him,  and  it  is  difficult  to  see  how 
there  can  be  a  succession  fix>m  him  as  predecessor.    Snppose 
a  father  gave  money  to  his  son  for  the  purpose  of  insuring 
the  father*s  life,  it  is  clear  that  no  duty  would  be  payable, 
and  the  result  is  the  sattie  whiether  the  father  himself  pui^ 
chases  the  insurance  for  his  son,  or  gives  him  the  money  to 
purchase  it.   The  Court  will  not  look  beyond  the  settlement 
to  inquire  from  whom  the  consideration  may  have  moved. 
Suppose  a  fether  said  to  his  brother,  ^  If  you  will  settle 
your  estate  on  my  children,  I  will  give  you  a  sum  of  money,^ 
and  the  settlement  was  accordingly  made,  he  would  be  the 
predecessor,  and  the   Court  would  not  inquire  into  the 
consideration  which  induced  him  to  make  the  settlement 
The  contribution  to  the  fund  is  not  a  voluntary  but  a  com- 
pulsory payment     The  56  Geo.  3,  c.  Ixxiii.,  and  the  rules 
and  regulations  under  it,  create  a  legislative  provision  for 

(a)  24  Beav.  64. 
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the  &inilies  of  Cuatoms  officers,  with  this  condition  attached 
to  it|  that  no  family  shall  be  entitled  to  any  benefit  from  it 
unless  the  officer  has  contributed  to  the  increase  of  that  fund. 
When  that  condition  b  complied  withi  the  family  acquire  a 
pariiamentaiy  title  to  a  share  of  the  fiind.  There  is  no  con- 
tract between  the  officer  and  the  directors  which  could  be 
enforced  in  a  Court  of  law  by  the  executors  of  the  officer; 
but  if  he  makes  the  proper  contributiouj  the  directors 
become  trustees  for  his  widow,  relatives,  or  nominees,  who 
may  in  a  Court  of  equity  enforce  payment  by  proceedings 
in  their  own  name.  Then  how  can  it  be  said  that  the 
testator  was  the  creator  of  this  interest  ?  The  legislature 
created  the  Fuqd;  the  testator  merely  complied  with  a  con- 
dition which  enabled  his  sister  to  participate  in  it  The 
AHomey  General  ▼•  Rawull  shews  that  the  testator  had  (if 
any)  only  a  limited  power  of  appointment  over  the  Fund. 
The  object  of  the  legislature  was  to  make  provision  for  the 
fiimilies  of  Customs  officers,  and  care  has  been  taken  to  pre- 
vent it  becoming  an  insurance  for  the  benefit  of  the  officers. 
That  is  evident  from  the  preamble  (a)  and  the  4th  (5),  9th  (c) 
and  11th  (<Q  sections  of  the  56  Geo.  3,  c.  IzxiiL  The  rules 
have  been  framed  with  the  same  object  The  first  rule  (e) 
recognises  the  necessity  of  a  nominee  being  approved  of  by 
the  directors.  By  rule  12  (/),  the  widow  pf  a  subscriber  is 
entitled  to  one  third  of  the  capital  money  insured,  and 
no  appointment  can  be  made  by  him  to  deprive  her  of  it 
Agiun,  if  the  subscriber  has  not  applied  the  capital  money, 
and  has  no  widow  or  child,  it  is  to  be  paid  to  his  personal 
representatives,  not  as  part  of  his  estate,  but  to  be  by  them 
applied  according  to  the  Statute  of  Distributions  {g).  As 
observed  by  the  -Lord  Chief  Baron  in  the  case  of  Re  Row- 
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(a)  AnUj  p.  280. 
U)  Anti,  p.  273. 
(c)  Antij  p.  282. 
Ante,  p.  274. 
,e)  Ante,  p.  283. 
(J)  AntCy  p.  284. 


(g).  They  aUo  referred  to  the 
new  rules  made  in  1854,  amongst 
which  was  the  following : — "  If 
there  shall  be  no  widow  nor  anj 
child,  or  other  issue  as  aforesaid  of 
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1862.  f^Hi  thb  is  **  8  subscription  to  a  fund  for  parUcuhr  pnr- 
posesy  over  which  the  subscribers  have,  in  some  instances^ 
no  control,  and  even  where  they  have,  it  b  only  a  Kmited 
controL**  The  relatives  or  nominees  of  a  deceased  officer  ac- 
quire the  right  to  participate  in  the  Fund  by  virtue  of  the 
9C%  of  parliament,  not  by  any  contract  between  the  officer 
and  the  directors.  It  is  only  a  condition  attached  to  their 
participation  that  some  additional  contribution  shall  have 
been  paid  by  the  officers.  Moreover,  letters  patent  have 
been  granted  to  the  directors  enabling  them  to  publish  the 
^  Customs  Bills  of  Entry**  in  aid  of  the  Fund,  whereby  it  has 
been  greatly  increased.  The  question  must  depend  upon 
the  2nd  section  of  the  Succession  Duty  Act,  because  no 
relation  of  successor  and  predecessor  could  be  created  be- 
tween the  defendant  and  her  brother  by  his  exercise  of  the 
limited  power  of  appointment:  In  re  Barker  (a).  Then  to 
bring  the  case  within  that  section,  the  Crown  must  establish 
three  propositions;  first,  that  the  interest  in  this  Fund  is 
''property"  within  the  meaning  of  the  2nd  section ;  secondly, 
that  there  has  been  a  **  disposition^  of  property  within  the 
meaning  of  that  section ;  and  thirdly,  that  there  is  a  suc- 
cessor and  a  predecessor.  It  is  conceded  that  this  is  money 
payable  under  an  engagement,  and  therefore  within  the 
definition  of  *' property"  in  the  interpretation  clause;  but 
there  must  be  a  disposition  of  that  property  apart  from  the 
engagement  itself.  The  second  section  should  be  thus 
read :  ''  every  past  and  future  disposition  of  money  payable 
under  any  engagement;"  that  is,  a  disposition  of  money 
engaged  to  be  paid.  Here  there  is  no  such  disposition,  for 
the  subscriber  never  purchased  the  interest  in  the  Fund  for 

fluchsubscriber,  the  whole  capital  tiyes  of  snch  subscriber,  whose 

money  shall  belong  to  the  person  receipt  shall  effectuallj  dischai^ge 

or  persons  entitled  as  his  next  of  the  directors  of  the  said  Fund 

kin,  according  to  the  Statute  of  from  seeing  to  the  application  of 

Distributions,  and  shall  be  pud  such  capitid  money.** 

to  the  legal  personal  representa-  (a)  7  H.  &  K.  109. 
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his  own  benefit.  Moreover,  there  must  be  not  only  a  **  dis«  1862. 
position'*  of  property,  bat  also  a  predecessor.  If  no  prede* 
cessor,  however  clear  the  succession,  no  duty  is  payable.  In 
the  case  of  a  pension  granted  by  Parliament  to  widows  and 
children  of  military  officers,  there  is  a  succession,  but  no 
predecessor,  for  Parliament  is  not  a  **  person"  within  the 
meaning  of  the  interpretation  clause,  and  the  deceased  officer 
would  clearly  not  be  a  predecessor.  The  only  difference  in 
this  case  is  that,  the  Customs  officer  is  compelled  to  contri- 
bute to  the  fund,  but  that  does  not  make  him  a  predecessor. 
By  section  2,  *'  the  term  *  predecessor'  shall  denote  the 
settlor,  disponer,  testator,  obligor,  ancestor  or  other  person 
from  whom   the   interest  of  the  successor  is  or  shall  be 

m 

derived."  A  predecessor  is  not  the  person  through  whom, 
but  from  whom,  the  interest  of  the  successor  is  derived. 
The  interest  of  the  defendant  is  not  derived  from  the  tes- 
tator, for  he  never  had  any  interest  in  the  property,  but  only 
a  limited  power  of  appointment,  created,  not  by  himself, 
but  by  the  act  of  parliament  and  the  rules  and  regulations 
made  under  it.  The  succession  is  derived  fix>m  a  disposi- 
tion made  by  virtue  of  the  Act  and  the  rules  and  regula- 
tions, and  if  that  disposition  had  been  made  by  a  corporate 
body  or  an  individual,  he  would  have  been  the  prede- 
cessor. But  for  the  17th  section,  the  question  would  have 
arisen  whether,  under  the  2nd  section,  the  relation  of  pre- 
decessor and  successor  did  not  exist  between  the  directors 
and  the  defendant,  but  the  17th  section  has  removed  all 
doubt  in  that  respect.  [Martin^  B* — That  section  was  mean( 
to  apply  to  ordinary  policies  of  insurance,  where  money  is 
payable  by  one  person  on  the  death  of  another.]  In  The 
Attorney  General  v.  Velverton,  the  consideration  money  was 
paid  to  the  father,  and  by  a  separate  instrument  he  settled 
it  on  his  children ;  if  the  whole  transaction  had  been  effected 
by  one  instrument,  the  relation  of  piredecessor  and  successor 
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1862.        would  not  have  been  created     The  case  of  Re  Jenkauont  is 
^^^'^      the  same  in  principle  as  The  Attorney  General  v.  YdverUnu 

OBHiaAL 

V.  Loche  replied. 

Abdt,  *^ 

Pollock,  C.  B. — All  the  members  of  the  Court  now 
present  (a)  are  of  opinion  that  our  judgment  ought  to  be  for 
the  Crown,  as  appears  to  me  upon  grounds  that  are  tolerably 
clear;  and  I  am  not  aware  that  my  brother  Obrnieffdifiera 
in  opinion.  This  is  in  effect  an  insurance  on  the  life  of  an 
oflBcer  of  Customs.  He  paid  an  annual  premium  according 
to  the  scale  in  the  Rules,  by  which  he  became  entitled  to 
direct  that  a  sum  of  6Q0h  should  be  applied  for  the  benefit 
of  his  relatives,  or  nominees  if  approved  by  the  directors ; 
and  by  his  will  he  gave  it  to  his  sbter,  the  now  defendant. 
The  question  is  whether  that  is  a  disposition  of  property,  by 
reason  whereof  a  person  has  become  beneficially  entitled  to 
property  upon  the  death  of  another  person,  so  as  to  confer 
a  succession  within  the  meaning  of  the  Succession  Duty 
Act;  there  being  no  doubt  that  there  must  be  a  prede- 
cessor. 

It  seems  to  me  that  this  case  does  not  differ,  except  in 
some  points  already  adverted  to,  fix>m  an  ordinary  insurance. 
When  a  man  insures  his  life  and  by  his  will  disposes  of  the 
sum  insured,  no  doubt  can  exist,  for  the  17th  section  of 
the  Succession  Duty  Act  expressly  says,  ^that  any  disposi- 
tion or  devolution  of  the  monies  payable  under  such  policy, 
if  otherwise  such  as  in  itself  to  create  a  succession,  shall 
be  deemed  to  confer  a  succession."  That  is  an  enactment, 
which  brings  a  disposition  or  devolution  of  monies  payable 
under  an  ordinary  policy  of  insurance  within  the  provisions 
of  the  Succession  Duty  Act;  and  in  what  does  this  case 
differ? 

(a)  PoOoeky  C.  B.,  MarHn^  B.,  and  BramweU,  'B.^ChmneU^  B^  had 
kft  the  Court. 
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Two  points  were  made :  firsts  that  the  Fund  is  not  entirely 
supplied  by  the  parties  who  insure;  and,  secondly,  that 
they  have  only  a  limited  interest  in  it.  I  think  that  neither 
of  the  points  raises  any  objection  to  the  application  of  this 
statute.  No  doubt  the  Fund  is  not  created  by  the  sub- 
scriptions alone,  but  the  legislature  seems  to  have  taken 
pains  to  indicate  that  it  is  the  contribution  of  the  oflBoers 
which  forms  the  nucleus  or  basis  of  the  Fund ; — ^not  in- 
deed sufficient  to  bear  the  burthen  of  the  whole,  but  every 
officer  of  the  Customs  must  subscribe  whether  he  avails 
himself  of  it  or  not.  The  provision  of  this  Fund  is  not 
separate  and  apart  from  the  establishment  to  which  the  par- 
ties belong ;  and  pains  are  taken  to  shew  that  in  reality  it 
is  stopped  out  of  their  pay.  No  doubt  they  cannot  prevent 
it,  but  it  is,  and  the  legislature  declares  it  to  be,  for  the 
purpose  of  creating  this  Fund.  Then  the  Fund  arises  from 
the  actual  contribution  of  the  officers  of  the  Customs  pay- 
ing for  an  insurance  in  the  same  way  as  on  an  insurance 
with  a  company. 

Then  it  is  said  that  the  subscriber  has  only  a  limited 
power  over  the  sum  assured.  But  if  he. has  only  power  to 
leave  it  to  a  certain  class  of  persons,  and  does  leave  it  to 
one  of  them,  that  person  is  a  successor  within  the  meaning 
of  the  2nd  section  of  the  Succession  Duty  Act,  because 
there  is  a  disposition  of  property  whereby  he  becomes  bene- 
ficially entitled  to  property  upon  the  death  of  another  per- 
son. The  officer,  by  payment  of  the  premiums,  created 
the  power  under  which  he  acted,  and  therefore,  he  is  the 
predecesBor.  « Suppose  the  father  of  «  family  insiued  his 
life,  and  the  policy  contained  a  clause  that  he  should  only 
leave  the  sum  assured  amongst  his  children,  would  that 
make  any  diflPerence  ?  I  do  not  see  why  the  want  of  an 
unlimited  power  over  the  Fund  should  prevent  there  being  a 
succession.  There  are  many  powers  of  appointment  which 
are  limited  to  a  certain  class  of  persons,  and  if  exercised 
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1862.       1°  frvour  of  a  peraoo  who  is  a  member  of  the  chiss,  that 

y^^^^^^      would  create  a  soocesdon.    If  a  man  had  power  to  appoint 

GsvKftAL     a  certain  sum  amongst  all  his  sons^  or  all  his  daoghteis,  or 

Abdt.       all  his  next  of  kin,  and  he  exercised  the  power,  would  not 

that  coufer  a  succession  within  the  4th  secdon  of  the  Suc- 

cesnon  Du^  Act?    The  person  who  created  the  power 

would  be  the  predecessor,  and  the  person  benefitted  by  the 

exercise  of  it  would  be  the  successor. 

For  these  ressons,  I  am  of  opinion  that  the  Crown  is 
entitled  to  judgment 

Mabtin  B. — I  am  of  the  same  ojnnion.  I  think  that  the 
Succession  Duty  Act  ought  to  be  construed  according  to 
the  rule  laid  down  by  Lord  Campbell  in  the  case  of  Lord 
Braybrooke  ▼.  The  AUoimeg  dtmeral  {a).  Lord  Campbell 
there  sud,  ''that  this  statute,  which  by  the  same  enact- 
ments imposes  a  tax  on  successions  in  eyery  part  of  the 
United  Kingdom,  is  to  be  construed,  not  according  to  the 
technicalities  of  the  law  of  real  property  in  England  or  in 
Scotland,  but  according  to  the  popular  use  of  the  language 
employed ;  so  that  all  such  property  may  be  subject  to  the 
succesnon  duty,  according  to  the  general  intention  which 
the  I^islature  has  expressed."  In  Hie  Attamof  General  v. 
Yeioerton  (ft)  there  was  a  di£ference  of  opinion  in  this  Court, 
and  therefore  it  became  necessary  to  conader  our  judgments; 
and  my  brother  Bramnoett  concurred  in  thinking  that  the 
proper  mode  of  construing  the  Act  was  that  enunciated  by 
LordGunpAeff. 

Then  what  are  the  fiicts  of  this  case? — and  I  wish  to  be 
understood  as  giving  my  judgment  simply  upon  these  facts 
— ^Mr.  Abdy,  an  officer  of  the  Customs,  eflected  an  assurance 
on  his  life  for  a  capital  sum  of  500L,  payable  out  of  the 
«  Customs'  Annuity  and  Benevolent  Fund,"*  on  the  terms 
and  conditions  contained  in  the  56  Geo.  3,  c  Ixxiii.,  and 
(a)  9U.L.  150.  165.  (»)  7  H.  &  N.  306. 


ArroftRVT 
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subject  to  certain  rules  and  regulations  made  in  pursuance 
of  that  Act.    I  apprehend  I  am  bound  to  act,  and  I  do  act, 

on  the  judgment  of  this  Court,  in  the  year  1844,  in  the      Gkhbbal 

tf. 

case  of  Be  Rowsellf  which  put  a  construction  upon  policies  Abdt. 
effected  under  the  56  Geo.  3,  c.  Ixxiii.,  which  creates  a 
particular  species  of  property,  limited  as  to  the  persons 
who  are  to  enjoy  it,  but  over  which  the  person  who  pur- 
chased it  had,  to  a  certain  extent,  a  control  The  sub- 
scription of  Mr.  Abdy  to  the  fund  entitled  him,  not  to 
any  personal  benefit  during  his  life,  but  only  to  dispose  of 
the  sum  assured  amongst  hb  relatives  or  nominees  on  his 
death ;  and  by  his  will  he  gave  **sl\  that  policy  of  assurance 
effected  on  his  life  in  the  Customs  Fund  for  the  sum  of  5007. 
and  all  monies  to  become  payable  under  the  same,  unto  his 
sister,"  the  now  defendant,  absolutely.  Therefore  what  was 
done  by  him  in  his  lifetime  created  a  species  of  property, 
which  by  his  will  he  disposed  of  so  that  the  defendant  is 
legally  entitled  to  it.  I  agree  that,  in  construing  the 
Succession  Duty  Act,  we  ought  clearly  to  see  that  the 
duty  is  imposed,  and  if  the  words  of  the  Act  do  not  apply 
to  this  case,  our  judgment  ought  to  be  for  the  defend- 
ant It  seems  to  me,  however,  that  it  falls  directly  within 
the  terms  of  the  Act.  The  first  section  defines  the  mean- 
ing of  **real  property  ;"*  it  then  declares  that  <<  personal 
property**  shall  include  **  money  payable  under  any  engage- 
ment." It  is  said  that  unless  there  was  some  contract  by 
the  directors  to  pay  this  money,  it  was  not  money  payable 
under  an  engagement;  but  the  section  goes  on  to  say,  *'  all 
other  property  not  comprised  in  the  preceding  definition  of 
real  property.**  Looking  at  the  general  language  of  the 
Act,  it  cannot  be  contended  that  this  money  is  not  "  pro- 
perty.** Then  the  2nd  section  of  the  Succession  Duty 
Act  enacts  that  every  disposition  of  property,  by  reason 
whereof  any  person  shall  become  beneficially  entitled  to 
any  property  upon  the  death  of  any  person,  shall  be  deemed 
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1862.  to  confer,  on  the  person  entitled  by  reason  of  such  disposi- 
^"^^^  tion,  a  succession.  Now,  if  a  property  was  created,  how 
Gbnbrai.      can  it  be  contended  that  there  was  not  a  disposition  of  that 

9, 

Abdt.  property  by  Mr.  Abdy's  will,  whereby  the  defendant  became 
)>eneficially  entitled  to  that  property  on  his  death  ?  If  so, 
the  case  &(l8  within  the  first  branch  of  the  second  section, 
for  the  defendant,  by  i^ason  of  the  disposition  of  this  pro- 
perty by  her  brother,  became  entitled  to  it  on  his  death, 
and  therefore  there  is  a  succession. 

I  agree,  that  there  must  not  only  be  a  succession  but 
also  the  relation  of  predecessor  and  successor ;  and  unless 
that  exists  duty  is  not  payable.  Giving  to  the  second 
section  the  construction  which  I  am  bound  to  give  it  after 
the  judgment  of  the  House  of  Loids  in  the  case  of  Lard 
Braybroohe  y.  The  AUomey  Creneral,  I  think  that  Mr. 
Abdy  was  the  disponer  of  this  property  within  the  meaning 
of  it  The  2nd  section  goes  on  to  say,  <*and  the  term 
'successor'  shall  denote  the  person  so  entitled;  and  the 
term  *  predecessor'  shall  denote  the  settlor,  disponer  and 
testator,  &C,  or  other  person,  from  whom  the  interest  of 
the  successor  is  or  shall  be  deriyed."  Even  giving  the  sec- 
tion the  construction  contended  for,  viz.,  that  the  interest  of 
the  successor  must  be  deriv^  from  a  predecessor,  I  think 
this  case  is  within  it;  because  there  is  the  act  of  Mr.  Abdy 
by  which  he  gave  this  property  to  the  defendant,  being  one 
of  the  persons  whom  he  was  authorized  to  select  by  the  act 
of  parliament  and  the  roles,  and  he  thereby  became  the 
disponer  of  that  property,  and  an  interest  in  it  passed  to 
the  defendant 

Then  it  was  said  that  our  attention  diould  be  directed 
to  the  4th  section;  and  if  1  thought  there  was  anything 
in  that  section  which  embraced  this  case,  I  should  be 

V  inclined  to  give  judgment  for    the  defendant      But  I 

think  that  the  4th  section  has  reference  to  a  different  class 
of  cases.    The  first  part  of  that  section  relates  to  a  person 
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who  has  a  general  power  of  appointment,  and  it  declares 
that  when  that  person  exercises  the  power,  the  appointee 
shall  be  deemed  to  derive  his  snccession  fifom  the  donor  of 
the  power.  Tlie  latter  part  of  the  section  has  reference  to 
a  limited  power  of  appointment,  and  thereby  creates  a  suc- 
cession as  between  the  person  creating  the  power  and  the 
person  who  gets  the  benefit  of  the  property.  Looking  at 
the  language  of  the  4th  section  I  am  disposed  to  think  that 
it  was  intended  to  apply  to  powers  of  appointment  in  a 
settlement  of  real  property,  but  I  do  not  say  it  may  not 
apply  to  personal  property. 

The  17th  section  seems  to  me  to  confirm  my  view.    It 
enacts  that  no  policy  of  insoiance  on  the  life  of  any  person 
flball  create  the  relation  of  predecessor  and  successor  between 
the  insurers  and  the  assured.     That  was  introduced  for  die 
purpose  of  preventing  any  question  whether*  succession  duty 
was  payable  on  the  death  of  a  person  whose  life  was  insured, 
and  then  the  latter  part  of  the  section  says  ''that  any  di»^ 
position  or  devolution  of  the  money  payable  under  the 
policy,  if  otherwise  such  as  in  itself  to  create  a  succession 
within  the  provisions  of  this  Act,  shall  be  deemed  to  confer 
a  succession."    Therefore,  in  my  judgment,  this  being  a 
disposition  of  money  payable  under  the  insoranoe  effected 
by  Mr.  Abdy,  so  far  as  the  17th  section  affords  any  analogy, 
if  this  is  a  disposition  which  in  itself  would  create  a  succes- 
sion, it  must  be  deemed  to  confer  a  succession.  That  is  the 
view  taken  in  Trevor  on  Succeerion  Duty,  and  which  seems 
to  me  the  correct  one.    For  these  reasons,  giving  die  con- 
struction to  the  Act  which  I  think  we  are  bound  to  give,  it 
seems  to  me  that  the  case  fells  within  the  second  section. 


1862. 


Bbavwell,  6.— I  am  of  the  same  opinion.  Mr.  Abdy 
entered  into  an  engagement  with  the  directors  of  the  *<  Cus- 
toms' Annuity  and  Benevolent  Fund/  whereby,  on  certain 
payments  being  made  by  him  during  his  life,  he  acquired  a 
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right  to  appoint  a  Bam  of  money  on  his  death,  either  for  the 
benefit  of  his  widow,  if  he  had  one,  or  if  not,  of  his  relatives, 
or  nominees  if  accepted  by  the  directors.  In  my  opinion, 
that  right  was  "property,"  and  by  his  will  h^  disposed  of  that 
property  to  his  sister,  the  defendant,  so  that  there  was  a 
disposition  of  property  whereby  she  became  beneficially 
entitled  to  it  upon  hb  death,  and  consequently  there  was  a 
succession. 

It  is  said  that  cannot  be  so,  for  several  reasons,  one  of 
which  is  that,  under  the  Succession  Duty  Act,  there  must  be 
both  a  successor  and  a  predecessor,  and  Mr.  Abdy  is  not  a 
predecessor.     Undoubtedly,  this  "  Fund "  cannot  in  any 
sense  be  said  to  be  a  predecessor,  but  I  think  Mr.  Abdy  is; 
and  I  confess  I  have  difficulty  in  seeing  why  he  should  not 
be.     Suppose  the  engagement  had  been  in  these  words: 
**  If  you  will  pay  us  an  annual  premium  during  your  life, 
you  shall  have  a  certain  sum  to  leave  by  your  will  to  your 
relatives  or  nominees  on  your  death.'*    Why  in  that  case 
should  he  not  be  the  predecessor?    The  difficulty  is  raised 
by  reference  to  the  4th  section,  which  says  '*  that  where  any 
person  shall  have  a  general  power  of  appointment,  under 
any  disposition  of  property  taking  effect  upon  the  death  of 
any  person  dying  after  the  time  appointed  for  the  commence- 
ment of  this  Act,  over  property,  he  shall,  in  the  event  of 
his  making  any  appointment  thereunder,  be  deemed  to  be 
entitled,  at  the  time  of  his  exercising  such  power,  to  the 
property  and  interest  thereby  appointed  as  a  succession 
derived  from  the  donor  of  the  power ;  and  where  any 
person  shall  have  a  limited  power  of  appointment,  under  a 
disposition  taking  effect  upon  any  such  death,  over  property, 
any  person  taking  any  property  by  the  exercise  of  such 
power  shall  be  deemed  to  take  the  same  as  a  succession 
derived  fix)m  the  person  creating  the  power  as  predecessor.'* 
That,  it  is  said,  supposes  three  persons,  one  who  takes  the 
benefit,  another  who  executes  the  power,  and  a  third  who 
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creates  the  power.  That  is  true,  but  the  two  latter  may  be 
one,  for  the  person  who  creates  the  power  may  be  also  the 
person  who  executes  it ;  and  the  i2tli  section  contemplates 
that  a  person  may  be  both  predecessor  and  successor,  under 
a  disposiUon  made  by  himself. 

Then  it  is  said  that  Mr.  Abdy  did  not  create  the  power, 
because  it  exists  by  virtue  of  the  act  of  parliament,  and  the 
rules  and  regulations  of  the  Society.  But  I  cannot  assent 
to  that  proposition,  because  it  seems  to  me  that  the  power  is 
created  by  the  engagement  entered  into  between  the  assurer 
and  the  directors,  and  that  the  act  of  parliament  only 
enables  them  to  enter  into  that  engagement,  and  affords 
them  facilities  for  carrying  their  purpose  into  execution. 
The  validity  and  efficiency  of  the  engagement  is  attributable 
to  the  act  of  the  parties,  and  not  to  the  Act  of  Parliament, 
except  so  far  as  I  have  mentioned.  Then  here  there  is 
property,  that  is,  money  payable  under  an  engagement,  over 
which  the  settlor  had  indeed  but  a  limited  power  of  appoint- 
ment, but  that  power  was  derived  from  himself,  so  that  there 
was  an  appropriate  predecessor,  viz.,  himself,  and  he  made 
a  disposition  of  it,  to  take  effect  upon  his  death,  for  the 
benefit  of  his  sister,  the  present  defendant. 

The  only  other  observation  I  have  to  make  is  with  re- 
ference to  the  case  of  The  AUorjiey  General  v.  Yelverton. 
If  the  opinion  of  the  majority  of  the  Court  in  that  case  was 
right,  (and  I  frankly  own  that  my  reason  is  not  convinced), 
it  seems  to  me  to  conclude  this  case ;  that  is,  upon  the  sup- 
position that  there  was  a  disposition  and  a  predecessor. 
But  I  wish  to  go  further,  and  decide  this  case  on  my  own 
opinion,  because  it  seems  to  me  that  the  effect  of  what  Mr. 
Abdy  has  done  h^  doubly  made  this  duty  payable  on  bis 
death.  For  instance,  suppose  in  the  case  of  The  Attorney 
General  v.  Yelverton  that  the  money,  instead  of  being  pay- 
able on  Mr.  CoweU's  death,  had  been  payable  in  his  life  time, 
and  that  by  his  will  he  directed  that  it  should  be  paid  to 
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dbe  pcnoM  to  wham  he  wppaimtd  k,  itmt  wamid  have 
been  a  OHpoBtioB  of  pmpcny  which  eoa&aed  a  ^H^yiMuam 
oohkdeatk  If  ihefiqKsidooiBdHitaaehidbeeBbjwill, 

that  the 

hat  oaij  tEmatartd  mm  iatara/L  Here  die  aocces- 
cieated  by  viD,  am  iiiifiHijii  whkh  gives  a  benefit 
upon  death.  Bdabiiii^  thevefave^  the  «p"»i?"  whidi  I 
exfnmed  m  Tie  jtimmj^  Gemewml  T.  Yfipartm,  it  neewB  to 
me  diat  die  leaaooB  whkh  there  miaeneed  OK  do  not  appij, 
and  that  the  Crown  is  entitled  to  jw^menU 

Decree  aocorampy. 


l^«  Eyahs  and  otheis  su  Rcmam, 

The  MeadMBt  ACTION  for  money  received  by  the  defendant  for  the 

jntvpinr  '^ 

miehj  poUie   ose  of  the  plaintifi. — ^Plea,  never  indebted. 

tiun  propcfty        By  the  indorrement  on  the  writ^  the  plaintifis  diumed  the 

ihe  ptfticaLni  tm  fbnowi:— ''Four  fn^iM.  gronnd  zats  of  IdL  4t.  esdi,  ris.  15^  ^ronnd- 
reai  and  4/.  4$,  gnden-ient,  amonntiDg  to  76/.  16«.  a  jear  arismg  firam  four  ea{Rtal  readenoei 
of  tlM  amnial  Take  of  384^  heU  by  firar  leases  graated  to  W.  BejnoUa  te  *  tenn  of  am 
fire  jean  eadi  (wastmg  ten  dm)  from  the  29th  of  September,  1844,  with  rererrion  to  the  pro- 
perty ioabontd|^  yean.*'  The  plantar  beeame  the  pazcfaaaeraiid  paid  the  defendant  2827. 
M  A  deposit  to  part  psjrment  of  toe  pnzdiafle  money.  The  Tendors  in  making  out  their  title 
produced  tour  eoimtetparts  of  leases  granted  by  one  Boy  to  Beynolda.  By  each  of  these 
leases,  Roy,  in  considerstion  of  the  yearly  rents  thereinafter  res^red,  demised  to  Beynolds 
ft  piece  of  land  with  a  messuage  theraon  for  the  tenn  of  ninety^fire  7«an  (wanting  ten  days) 
St  the  ysariy  rent  of  15/. ;  and  for  the  considerations  aforesaid,  and  also  in  consideration  of  the 
fteher  rent  thetemafter  icsisufed  and  of  the  covenants  of  Beynolds,  Boy  covenanted  with 
Bejrnolds  thftt  it  should  be  Uwfol  for  him  and  the  tenants  of  the  messuage,  at  all  times 
during  the  continuance  of  the  said  term,  to  enter  upon  and  use  and  enjoy  as  a  pleasure 
ground  or  garden  a  piece  of  land  particularly  described,  jointly  with  Boy;  and  Boy  cove- 
nanted thai  he  would  at  his  own  expense  keep  in  order  the  garden.  Tliere  was  also  a 
covenant  by  Beynolds  to  jpay  Boy  the  yearly  rent  of  15/.,  and  also  the  further  yeaxly  rent  of 
4/.  4s.  in  respect  ot  the  right  of  user  m  the  garden  or  pleasure  ground,  such  rent  to  be  f  a^r- 
able  in  the  same  manner  as  the  rent  of  15/.  By  the  10th  condition  it  was  provided,  that  if 
any  mistake  be  made  in  the  description  of  the  property,  or  any  error  or  misstatement  whatso- 
ever shall  appear  in  the  particulars,  such  mistake,  error,  or  miaatalement  shall  not  vitiate  or 
annul  the  sale,  but  a  compensation  or  equivalent  shall  be  given  or  taken  as  the  case  may 
require,  to  be  settled  by  two  referees  or  their  um^nre. 

/hid,  that  the  annual  sum  of  4/.  49.  was  not  a  freehold  ^und  rent,  but  merely  a  sum  in 
gross  payable  under  a  covenant,  and  consequently  the  plaintiff  was  entitled  to  reseind  the 
contract  and  recover  back  the  deposit. 

SembUt  that  the  10th  condition  did  not  apply  to  such  a  ca8e. 
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sum  of  282/.  deposited  with  the  defendant  as  an  auctioneer       1862. 
at  a  public  sale  by  him  on  the  3rd  May,  1860 ;  and,  by      ^tT'^'"^ 
consent  of  the  parties  and  order  of  a  Judge,  the  following  »• 

case  was  stated  for  the  opinion  of  this  Court : — 

1.  On  the  3rd  of  May,  1860,  the  defendant  put  up  for 
sale  by  public  auction  certain  property  purporting  to  be 
fineehold  ground  rents  (whereof  the  particulars  and  the 
conditions  of  sale  are  contained  in  the  paper  writing 
marked  A  (a),  which  is  to  be  taken  as  part  of  this  case. 

2.  The  plaintifis  at  the  said  sale  became  the  purchasers 
of  lot  1,  for  the  sum  of  1880/.,  under  and  subject  to  the  said 
particulars  and  conditions  of  sale,  and  paid  to  the  defendant 
the  sum  of  282/.  as  a  deposit,  and  in  part  payment  of  the 
purchase  money. 

3.  llie  Tenders  in  making  out  their  title  produced  (inter 
alia)  four  counterparts  of  leases  granted  by  Richard  Roy  to 
William  Reynolds,  and  which  (so  far  as  the  same  are  ma- 
terial to  this  case)  correspond  in  form  and  effect;  and  the 
paper  writing  marked  B  (i),  which  is  to  be  taken  as  part 
of  this  case  is  a  copy  of  one  of  the  said  counterparts  of 
leades. 

4«  The  plaintifis  delivered  to  the  vendors  certain  obser- 
vations and  requisitions  on  the  vendors'  title,  which  (so  far 
as  it  is  material)  are  in  the  following  words: — 

''The  description  of  the  property  in  the  printed  par- 
ticulars does  not  appear  to  accord  with  that  disclosed  by 
the  abstracts,  the  former  being  that  of  freehold  ground 
rents  arising  out  of  and  secured  upon  the  houses  therein 
mentioned,  with  the  right  to  the  reversion  at  the  expiration 
of  existing  leases.  Whereas  it  seems  from  the  abstract  that 
as  to  that  part  of  the  so  called  ground  rent  described  as 
payable  in  respect  of  the  gardens,  it  is  not  reserved  as 

(a)  Seepost^  p.  305.  (b)  Seepostj  p.  308. 
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1S62.  *  issuing  oat  of  the  houses  demised,  but  rests  entirely  upon 
the  personal  covenant  of  William  Reynolds  the  lessee,  and 
that  without  the  remedy  of  a  power  of  distress;  this  sum  is 
therefore  not  a  rent  at  all,  but  merely  a  sum  in  gross,  and 
as  it  is  not  payable  in  respect  even  of  the  land  demised,  it 
is  probable  that  even  the  obligation  of  the  covenant  would 
not  run  with  the  land  so  as  to  bind  the  assigns ;  it  seems 
also  doubtful  whether  by  the  terms  of  the  covenant,  so  far 
as  appears  by  the  abstract,  the  lessee  has  not  the  option  of 
escaping  from  the  payment  by  ceasing  to  use  the  gardens. 
No  sufficient  title  has  therefore  yet  been  shewn  to  the 
ground  rents  described  in  the  particulars." 

5.  The  vendors  delivered  to  the  plaintifis  certain  answers 
which  (so  far  as  is  material)  are  as  follows: — 

"  We  are  advised  by  our  conveyancing  counsel  that  the 
purchasers'  objection  is  untenable,  and  that  the  garden  rent 
is  as  much  a  rent  arising  out  of  the  houses  as  the  ground 
rent*  No  technical  form  of  reservation  of  rent  is  necessary; 
words  of  proviso  or  words  of  covenant  are  quite  sufficiei\t 
for  the  purpose." 

6.  The  plaintiffs  delivered  to  the  vendors  certain  obser*  * 
vat  ions  on  the  said  answers  which  (so  far  as  material)  are 
in  the  following  words : — 

"My  conveyancer  is  of  opinion  that  this  requisition 
No.  1  is  a  valid  objection  to  the  title,  and  has  not  been 
satisfactorily  answered.  Conceding  that  a  reservation  of 
rent  does  not  require  technical  words,  yet  it  does  not  follow 
that  a  covenant  to  pay  a  sum  of  money  is  always  sufficient ; 
and  though  in  this  case  it  is  certainly  called  a  rent,  yet  it  is 
expressed  to  be  in  consideration  not  of  the  houses  and 
premises  demised,  but  of  the  use  of  the  garden,  a  distinct 
rent  of  15L  being  reserved  in  respect  of  the  former:  that 
this  circumstance  brings  the  case  very  nearly  to  that  re- 
ported in  12  Modern  Reports,  74,  and  that  it  is  at  least 


The  whole  ofthe 

FREEHOLD  GROUND  RENTS^ 

Included  id  this  Sale, 

ARE   MOST   ABUNDANTLY  BECURED, 

And  Mr.  Robins  has  much  pleasure  in  recommending  them 

to  Capitalists  as 

THE   MOST   ELIGIBLE  INVESTMENTS 

That  can  possibly  be  met  with,  especially  at  the  present 

high  price  of  the  Funds : 
X  2 
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very  doubtful  whether  either  the  benefit  or  the  obligation        1862. 
of  the  lessees'  covenant  to  pay  this  so  called  rent  would 
run  with  the  land.** 

7.  The  vendors  delivered  to  the  plaintiils  the  following 
answer  to  the  last  mentioned  observations. 

"  We  are  further  advised  by  our  counsel  that  the  present 
case  does  not  at  all  resemble  that*  in  Modern  Reports,  74. 
In  the  present  case  the  demise  of  the  ground  is  expressly 
in  consideration  of  the  rents  hereinafter  reserved,  and  then 
there  is  an  express  reservation  of  the  15/.  ground  rent,  and 
an  implied  reservation  of  the  41  4s.  rent,  and  there  is  a 
proviso  to  re-enter  upon  all  the  property  demised  in  case 
either  of  the  rents  had  been  in  arrear." 

In  consequence  of  the  above  objection  to  the  vendors' 
title,  the  treaty  for  the  sale  of  the  said  premises  came  to  an 
end,  and  the  present  action  was  commenced  to  recover  the 
deposit. 

The  question  for  the  opinion  of  the  Court  is  whether 
the  plaintifls  are  entitled  to  recover  the  deposit.  If  the 
Court  shall  be  of  opinion  in  the  affirmative,  then  judgment 
shall  be  entered  for  the  plaintifls  for  the  sum  of  282 JL 
and  their  costs.  If  the  Court  shall  be  of  opinion  in  the 
negative,  then  judgment  shall  be  entered  for  the  defendant, 
with  costs. 

The  material  parts  of  the  Particulars  were  as  follows : — 

Kensington  Park,  Nottino  Hill* 
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They  arise  from 

RESIDENCES  OF  A  SUPERIOR  DESCRIPTION, 

Well  and  substantially  erected,  and  completed  for  the 
perfect  accommodation  of  Families  of  respectability,  with 

Gardens, 
Situate  in  a  favourite  and  improving  locality,  at  a  con- 
venient distance  from  Town,  and  with  rapid  communication 

to  all  parts. 

The  Houses  forming 


LAKSDOWNE  TBRRAOS, 
HANOVER  TEBBAOB, 
LANSDOWNB  CRESCENT 
VILLAS, 

With 


LANSDOWNE  ROAD  VILLAS, 
CLARENDON  ROAD  VILLAB, 

AND  ST.  John's  villas, 


EXTENSIVE  AND  BEAUTIFUL  ORNAMENTAL  GARDENS 

At  the  rear  of  part  these  Premises ; 
These  Gardens  will  remain  in  the  hands  of  the  Freeholder, 
and  will  be  kept  up  by  him  as  Ornamental  Gardens,  a 
sufficient  sum  being  reserved  and  set  aside  for  the  purpose. 

THE  VALUABLE  REVERSION  TO  THE  PROFERTT, 

^t  the  expiration  of   the  Leases,  will  in  each  case  be 

included  in  the  purchase. 

THERE  IS  NO  LAND  TAX  ON  THE  PROPERTY. 


N.B. — A  Plan  shewing  the  Property  for  Sale  may  be  seen 

at  the  Offices  of  Messrs.  Roy  and  Cartwright,  No.  4,  Loth* 

bury,  and  at  Mr.  Robins,  Waterloo  Place,  Pall  MalL 

The  Properties  Sold  are  to  be  taken  as  those  comprised  in 
the  Leases  mentioned  in  the  following  Particulars. 

The  Counterparts  of  the  Leases  will  be  produced  at  the 

Sale. 


The  following  Freehold  Ground  Rents  are  secured  upon 
the  attractive  Residences  in  the  most  esteemed  part  of  the 
Kensington  Park  £state,  at  Netting  Hill,  One  Guinea  a 
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Year  being  allowed  from  each  of  the  Garden  Rents  for  the       1862. 
use  and  keeping  up  of  the  Ornamental  Pleasure  Garden. 


Lot  1. 
Four  Freehold  Ground*  Rents  of  £19.  4s.  each, 

Viz.  £15  Ground  Rent  and  £4. 4s.  Garden  Rent, 
Amounting  to  £76. 168.  a  Year, 

Arising  fiom  the  Four  Capital  Residences, 

Nos.  5,  6,  7  and  8,  Lansdowne  Crescent  Villas, 

Of  the  Annual  Value  of  £384. 

Held  by  Four  Leases,  granted  to  Mr.  William  Reynolds, 

for  a  Term  of  Ninety-five  Years  each  (wanting  ten  days), 

from  the  29th  day  of  September,  1844, 

WITH  REVERSION  TO  THE   PROPERTY  IN  ABOUT  EIGHTT 

YEARS. 


The  material  parts  of  the  Conditions  of  Sale  were  as 
follows : — 

*'8.  Upon  payment  of  the  remainder  of  the  purchase- 
money  by  any  purchaser  at  the  time  above  mentioned,  the 
vendor  and  all  other  necessary  parties  will  execute  to  the 
purchaser  a  proper  conveyance  of  the  property  contracted 
for,  such  conveyance  to  be  prepared  by  and  at  the  expense 
of  such  purohaser,  and  the  draft  thereof  to  be  left  or  ten- 
dered at  the  oSce  of  the  said  Messrs.  Roy  and  Cartwright 
fourteen  days  at  least  before  the  said  24th  day  of  June  next. 
The  conveyances  of  lots  1,  2,  3,  4,  8,  and  part  of  lot  9,  and 
lots  11,  12,  13, 17,«18, 19  and  20,  shall  respectively  contain 
a  grant  on  the  part  of  the  vendor,  of  the  perpetual  right  of 
user  of  the  respective  gardens  now  enjoyed  by  the  tenants 
of  each  house  comprised  in  such  lots  respectively,  as  appur- 
tenant to  each  house,  and  the  purohaser  shall  in  consideration 
of  such  grant  of  user,  by  deed  grant  to  the  vendor  a  per- 
petual yearly  rent  charge  of  1/.  Is,  out  of  each  such  house. 


Eyaks 

BOBIHS. 
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1862.  ^!^h  ^h®  usual  powers  of  distress  and  entry  for  securing  the 
same ;  such  several  deeds  of  grant  of  rent  charge  are  to  be 
according  to  forms  already  prepared,  which  may  be  seen  at 
the  office  of  Messrs.  Roy  and  Cartwright,  and  will  be  pre- 
pared by  and  at  the  expense  of  the  vendor,  but  no  title  to 
the  gardens  is  to  be  required  by  any  purchaser.*' 

**  10.  If  any  mistake  be  made  in  the  description  of  the 
property,  or  any  error  or  mis-statement  whatsoever  shall 
appear  on  the  particulars,  such  mistake,  error  or  mis-state* 
ment  shall  not  vitiate  or  annul  the  sale,  but  a  compensation 
or  equivalent  shall  be  given  or  taken,  as  the  case  may 
require,  to  be  settled  by  two  referees  or  their  umpire,  one 
referee  to  be  nominated  by  each  party,  within  fourteen 
days  after  the  discovery  of  such  mistake,  error  or  mis-state- 
ment, and  notice  thereof  given  to  the  other  party,  and  in 
case  either  party  shall  neglect  or  refuse  to  nominate  a 
referee  within  the  time  aforesaid,  the  referee  of  the  other 
party  may  proceed  alone;  if  two  referees  are  appointed, 
they  shall  nominate  an  umpire  before  they  enter  upon  the 
consideration  of  the  matter  referred  to  them,  and  the 
decision  of  such  referees,  referee  or  umpire,  as  the  case 
may  be,  shall  be  final." 

The  material  parts  of  the  indenture  were  as  follows: — 
'*  This  Indenture  made  the  12th  day  of  September,  1845, 
between  Richard  Roy,  of  &c.,  of  the  one  part,  and  William 
Reynolds,  of  &c.,  of  the  other  part:  Witnesseth  that  in 
consideration  of  the  costs  and  chaiges  incurred  and  to  be 
incurred  in  erecting  and  completing,  the  messuage  and 
buildings  hereinafter  described,  and  in  consideration  of  the 
yearly  rents  hereinafter  reserved,  and  of  the  covenants  and 
agreements  hereinafter  contained,  and  by  and  on  the  part 
of  the  said  W.  Reynolds  his  executors,  administrators  and 
assigns  to  be  performed  fulfilled  and  kept:  He  the  said 
R»  Roy  hath  demised  and  leased  and  by  these  presents  doth 
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demise  and  lease  unto  the  said  W.  Rejnoldsi  his  executorSj        1BG2. 
adminbtrators  and  assigpns,  all  that  piece  of  ground  situate      ^^^v^-^ 
at  Notting  Hill,  in  the  parish  of  St.  Mary  Abbotts,  Ken-  r.  * 

sington,  in  the  county  of  Middlesex,  Sec,  abutting  north  on 
premises  called  No.  9,  Lansdowne  Villas,  south  on  other 
premises  called  No.  7,  Lansdowne  Villas,  west  on  the  road 
called  Lansdowne  Crescent,  and  east  on  a  piece  of  orna- 
mental inclosure  demised  bj  J.  Ladbroke,  Esq.  to  the 
said  R.  Roy,  together  with  the  brick  messuage,  tenement 
or  dwelling  house,  and  the  offices  erected  and  built  on  the 
said  piece  of  ground  or  on  some  part  thereof,  and  called 
No.  8,  Lansdowne  Villas  aforesaid :  To  have  and  to  hold 
the  said  piece  of  ground,  messuage  or  tenement  and  all 
other  the  premises  hereby  demised  or  intended  so  to  be, 
with  their  and  every  of  their  appurtenances  unto  the  said 
W.  Reynolds,  his  executors,  administrators  and  assigns, 
from  the  29th  day  of  September,  1844,  for  and  during  and 
unto  the  full  end  and  term  of  95  years  (wanting  10  days), 
and  fully  to  be  complete  and  ended :  Yielding  and  paying 
therefore  yearly  and  every  year  during  the  said  term  unto 
the  said  R.  Roy,  his  executors,  administrators  and  assigns 
the  yearly  rent  of  15/.,  the  said  rent  to  be  paid  free  from 
all  deductions  whatsoever,  and  to  be  payable  by  even  and 
equal  quarterly  payments  on,  &c.  And  this  indenture 
further  witnesseth  that  for  the  considerations  aforesaid,  and 
also  in  consideration  of  the  further  rent  hereinafter  reserved 
and  of  the  covenants  and  agreements  hereinafter  contained 
on  the  part  of  the  said  W.  Reynolds,  his  executors,  admi- 
nistrators and  assigns,  he  the  said  R.  Roy,  his  executors, 
adminbtrators  and  assigns,  doth  hereby  covenant  and  agree 
with  and  to  the  said  W.  Reynolds,  his  executors,  adminis- 
trators and  assigns  that  it  shall  be  lawful  for  him  the  said 
W.  Reynolds,  his  executors,  administrators  and  assigns,  and 
the  tenants  and  occupiers  for  the  time  being  of  the  mes- 
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1862.  suage  and  premiiies  hereby  demised,  and  all  or  any  of  the 
members  of  the  familiea  of  such  tenants  or  oocupiers  re- 
spectively, either  attended  or  unattended  by  their  domestic 
servants,  from  time  to  time  and  at  all  times  hereafter  during 
the  continuance  of  the  said  term  of  95  years  wanting  10 
days,  at  their  respective  wills  and  pleasures,  to  enter  into 
and  upon  and  use  and  enjoy  as  a  pleasure  ground  or  garden 
the  piece  of  land  particularly  delineated  and  described  in 
the  plan  or  ground  plot  thereof  drawn  in  the  margin  of 
these  presents,  and  therein  coloured  green,  and  the  orna- 
mental enclosure  formed  thereon^  jointly  with  the  said  R* 
Roy,  his  executors,  &c.,  and  the  tenants  and  occupiers  of 
the  dwelling  houses  at  Kensington  Park,  Notting  Hill,  &c 
And  also  that  the  said  R.  Roy,  his  executors,  administrators 
and  assigns,  shall  and  will  from  time  to  time  and  at  all  times 
hereafter  during  the  continuance  of  the  said  term  of  95 
years,  wanting  10  days,  at  his  and  their  own  costs  and 
expences,  keep  or  cause  to  be  kept  in  good  order  and  culti- 
vation the  said  pleasure  aud  ornamental  enclosure  and  the 
walks  therein.  And  the  said  W.  Reynolds  for  himself,  his 
executors,  administrators  and  assigns,  doth  hereby  covenant, 
promise  and  agree  with  and  to  the  said  R.  Roy,  his  executors, 
administrators  and  assigns,  that  he  the  said  W.  Reynolds, 
his  executors,  administrators  and  assigns,  or  some  or  one  of 
them,  shall  and  will  during  the  continuance  of  the  term  hereby 
granted,  well  and  truly  pay  or  cause  to  be  paid  unto  the 
said  R.  Roy,  his  executors,  administrators  and  assigns,  the 
said  yearly  rent  hereinbefore  reserved  in  the  proporti(»is 
and  upon  the  respective  days  appointed  for  the  payment 
thereof  according  to  the  true  intent  and  meaning  of  these 
presents,  without  any  deduction,  defalcation  or  abatement 
thereout;  and  also  the  further  yearly  rent  or  sum  of  4/.  4s. 
to  and  in  respect  of  the  right  of  user  hereinbefore  granted 
of  the  said  garden  or  pleasure  ground,  such  last  mentioned 
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rent  to  be  payable  on  the  dajs  and  in  all  respects  in  a  1862. 
similar  manner  with  the  rent  of  15/.  per  annum  herein«^ 
before  reserved  and  made  payable.  Provided  always  and 
these  presents  are  upon  this  express  condition  that  if  the  said 
yearly  rents  hereinbefore  reserved,  or  any  part  thereof,  shall 
be  in  arrear  and  unpaid  by  the  space  of  21  days  next  after 
any  of  the  days  or  times  on  which  the  same  ought  to  be 
paid  as  aforesaid,  or  if  the  said  W.  Reynolds,  his  executors, 
administrators  or  assigns,  shall  not  well  and  truly  perform 
and  keep  all  and  singular  the  covenants,  provisoes,  con- 
ditions and  agreements  hereinbefore  contained,  and  on  his 
and  their  part  and  behalf  to  be  observed,  performed  and 
kept,  according  to  the  true  intent  and  meaning  of  these 
presents,  then  and  in  any  or  either  of  the  said  cases  it  shall 
be  lawful  for  the  said  R.  Roy,  his  executors,  administrators 
or  assigns,  at  any  time  or  times  thereafter  into  or  upon  the 
said  premises  or  any  part  thereof  in  the  name  of  the  whole 
wholly  to  re-enter  and  the  same  to  have  again,  retain, 
repossess  and  enjoy  as  in  his  and  their  first  and  former 
estate,  and  the  said  W.  Reynolds,  his  executors,  adminis- 
trators and  assigns,  and  all  other  tenants  and  occupiers  of 
the  said  premises  thereout  and  from  thence  utterly  to 
expel,  put  out  and  amove,  anything  hereinbefore  contained 
to  the  contrary  thereof  in  anywise  notwithstanding.  And 
the  said  R.  Roy,  for  himself,  his  executors  and  adminis- 
trators, doth  hereby  covenant,  promise  and  agree  to  and 
with  the  said  W.  Reynolds,  his  executors,  administrators 
and  assigns,  that  he  the  said  W.  Reynolds,  his  executors, 
administrators  and  assigns,  paying  the  said  yearly  rents 
hereby  reserved  when  and  as  the  same  shall  become  pay- 
able, and  observing  and  performing,  fulfilling  and  keeping 
all  and  singular  the  covenantSj  conditions  and  agreements 
hereinbefore    contained,    on    his    and    their  part  to  be 
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1862.       observed,  performed  and  kept,  according  to  the  true  intent 
^^^-y^^      and  meaning  of  these  presents,  shall  and  lawfully  may 
9.  peaceably  and  quietly  have,  hold,  use,  occupy,  possess  and 

enjoy  the  said  messuage  and  premises  hereby  demised,  with 
their  and  every  of  their  appurtenances,  for  and  during  the 
said  term  hereby  granted,  without  any  lawful  let,  suit, 
trouble,  denial,  eviction  or  interruption  of,  from  or  by  the 
said  R.  Roy,  his  executors,  administrators  or  assigns,  or 
any  other  person  or  persons  claiming  or  to  claim,  by,  from 
or  under  him  or  them." 

Rochfort  Clarke^  for  the  plaintiffi. — ^The  plaintiffs  are 
entitled  to  recover  the  deposit.    They  purchased  a  freehold 
ground  rent  in  the  strictest  sense  of  the  term,  but  the  garden 
rent  is  not  a  ground  rent.     The  particulars  describe  the 
subject-matter  of  sale  as  freehold  ground  rents  from  re- 
sidences of  a  superior  description,  **  with  the  valuable  rever- 
sion to  the  property ;"  and  they  state  that ''  the  whole  of  the 
freehold  ground  rents  included  in  this  sale  are  most  abun* 
dantly  secured,"  and  that  'Uhe  valuable  reversion  to  the 
property,  at  the  expiration  of  the  leases,  will  in  each  case 
be  included  in  the  purchase.*'    Lot  L,  which  the  pluntifis 
purchased,  is  described  as  consisting  of  ''four  freehold 
ground  rents  of  19/1  As.  each,  vis.,  \5l  ground  rent  and 
4/.  As.  garden  rent,  arising  from  four  capital  residences,'* 
&c.,  ''with  the  reversion  to  the  property  in  about  eighty 
years.**   [Martin^  6. — The  garden  rent  is  not  a  ground  rent. 
The  indenture  of  the  1 2  th  September,  1845,  does  not  demise 
to  the  lessee  the  soil  in  the  garden :  there  is  only  a  covenant 
by  the  lessor  that  the  lessee  and  occupiers  of  the  houses 
shall  be  at  liberty  to  use  the  garden,  and  a  covenant  by  the 
lessee  that  he  will  pay  the  yearly  rent  of  4/.  As.  for  the  right 
to  use  it.    It  is  a  mere  sum  in  gross.    Pollock^  C  B. — Sup- 
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pose  the  leases  of  all  the  houses  were  bought  by  different       1862. 
persons,  to  whom  would  the  garden  belong  when  the  leases      ^^^ 
expired  ?]— The  Court  then  called  on  «  •• 

Macnamara,  for  the  defendant. — Firstj  according  to  the 
true  construction  of  the  lease,  the  yearly  sum  of  4/.  4^.  is  a 
'<  rent,"  as  described  in  the  particulars  of  sale.  The  demise 
is  in  consideration  of  the  yearly  rents  thereinafter  reserved, 
and  by  the  reddendum  a  yearly  rent  of  15L  is  reserved. 
Then,  in  consideration  of  the  further  rent  of  4/.4«.  therein- 
after reserved,  the  lessor  grants  to  the  lessee  and  the  occu- 
piers of  the  houses  the  right  to  use  the  garden ;  and  there 
is  a  covenant  by  the  lessee  to  pay  the  yearly  rent  of  15/. 
and  also  the  further  rent  of  4/.  As,  There  is  also  a  proviso 
for  re-entry  if  the  yearly  rents  thereinbefore  reserved  are  in 
arrear,  and  there  is  a  covenant  for  quiet  enjoyment  upon 
payment  of  the  rents  and  performance  of  the  covenants. 
[Channell^  B.— Could  the  lessor  distrain  for  the  garden 
rent?]  By  the  8th  clause  of  the  conditions,  no  title  to 
the  gardens  is  to  be  required  by  any  purchaser,  but  a  per- 
petual right  of  user  of  the  gardens  is  contemplated.  [iW- 
loch,  C.  B. — That  is  repugnant  to  what  is  professed  to  be 
sold.  Bramwell,  B. — Suppose  the  assignee  of  the  owner 
of  the  gardens  thought  fit  to  exclude  the  occupiers  of  the 
houses  from  the  gardens,  would  they  have  any  remedy? 
Does  the  covenant  run  with  the  land?]  It  is  submitted 
that  it  does.  An  intention  is  indicated  on  the  face  of  the 
lease  that  the  yearly  sum  of  4/.  As.  shall  be  a  rent,  and 
that  there  should  be  the  same  remedy  for  its  recovery  as 
in  respect  of  the  15/.  rent.  In  Rollers  Abridg.,  tit. 
"  Reservation''  (L.)  40,  pi.  6,  it  is  said :— *'  Si  A.  leas 
terre  al  B.  per  indenture,  et  les  parolls  tout,  in  considera- 
tion del  payment  del  rent  hereafter  mentioned  il  leas,  &c., 
et  puis  en  mesme  indenture  B.  covenant  pur  luy  et  ses 
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1862.  assigns  ove  A.  et  ses  assigns  a  paier  lOL  rent  en  certen  feasts 
annuelment,  &c,,  ceo  serra  un  rent  et  nemy  on  summe  en 
gross,  car  sur  tout  Tindenture  ceo  serra  un  reservation  et 
nem J  un  covenant,  car  les  parolls  (en  consideration  del  rent 
hereafter  mention)  fait  ceo  assets  clear,  M.  12,  Ja.  B.  R. 
enter  Athowe  and  Heming:  adjudge.'*  [Martin,  B. — Here 
the  two  sums  of  15/.  and  4/.  4^.  are  reserved  separately.] 
The  demise  is  in  consideration  of  the  rents  thereinafter 
reserved,  and  there  is  a  right  of  entry  on  the  nonpayment 
of  either  of  them.  [Martin,  B. — ^The  right  to  use  the  gardens 
is  an  incorporeal  hereditament,  and  rent  cannot  issue  out  of 
an  incorporeal  hereditament]  It  issues  out  of  the  land 
demised.  In  WUUanu  v.  Haytoard  (a)  the  plaintiff  de- 
mised to  the  defendant  certain  mines  and  minerals,  with 
power  of  getting  the  same  and  with  a  right  to  use  a  certain 
railway,  at  a  royalty  which  should  not  be  -less  than  lOOL, 
and  it  was  held  that  a  rent  was  created  which  issued  out  of 
the  mines  and  minerals,  and  could  not  have  issued  out  of 
the  easement  to  use  the  railway.  [Bramwell,  B. — When  a 
man  buys  a  ground  rent,  he  buys  the  reversion  to  land  upon 
which  there  are  buildings  out  of  which  a  rent  issues.  The 
plaintifis  supposed  they  were  purchasing  land  which  was 
built  upon,  and  for  which  the  tenant  was  paying  a  rent  of 
19/.  4s.  a  year,  but  it  turns  out  that  he  was  paying  a  ground 
rent  of  15/.  and  a  sum  of  4/.  4«.  for  the  right  to  use  the  garden. 
Pollock,  C.  B. — A  freehold  ground  rent  means  a  freehold  with 
a  rent  issuing  out  of  it.  Here  there  is  a  mere  covenant  to  pay 
asum  in  gross.]  Insm  Anonymous  case,(b)  Holt,  C.  J.,8aid: — 
'*  A  rent  may  be  reserved  on  words  of  covenant ;  but  where 
there  is  a  rent  reserved,  and  a  covenant  also  for  other  money 
in  the  same  deed,  debt  will  not  lie  for  the  latter ;  as  if  I 
demise  twenty  acres,  reserving  20/.  a  year,  and  further  agree 
with  him  in  the  same  deed  that,  for  as  many  acres  as  he  shall 

(a)  28  L.  J.,  Q.  B.  371.  (b)  12  Mod.  74. 
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plough  np,  he  shall  give  ten  shillings  more  for  each  per  1802. 
annum ;  this  last  sum  is  no  rent«  and  an  action  of  debt  will 
not  lie  for  it."  In  the  case  there  put,  the  demise  was  not 
in  consideration  of  the  latter  sum,  but  was  merely  in  the 
nature  of  a  penalty.  The  8th  clause  must  be  read  as  if 
incorporated  with  the  description  of  Lot  I.  [PoUock^  C.  B.— 
That  clause  cannot  alter  the  subject-matter  of  the  sale.] 
If  there  is  any  conflict  between  the  conditions  and  the 
descriptions,  the  former  ought  to  prevail.  At  all  events  the 
description  may  be  modified  by  the  conditions. — Secondly, 
the  plaintiffii  had  notice  by  the  particulars  that  the  ground 
rents  arose  firom  houses  held  by  four  leases,  and  therefore 
they  were  bound  to  look  at  them.  A  purchaser  who  buys 
with  notice  of  a  lease  has  nodce  of  its  contents :  Hall  v. 
Smith  (a).  Therefore  the  plaintifib  bought  such  fireehold 
ground  rents  as  were  described  in  the  leases,  and  the 
defendant  offered  them  that  which  they  bargained  for. — 
Thirdly,  this  is  a  mere  mistake  in  the  description  of  the 
property,  which,  under  the  10th  clause  of  the  conditions, 
does  not  vitiate  or  annul  the  sale,  but  only  entitles  the 
plaintiff  to  compensation,  the  amount  of  which  is  to  be 
settled  by  two  referees  or  their  umpire.  The  plainti£b 
ought  not  to  have  rescinded  the  contract,  but  to  have  re- 
quired compensation.  IChajmeU,  B. — That  clause  does  not 
apply  where  any  substantial  part  of  the  property  turns  out 
to  have  no  existence  or  cannot  be  found,  or  where  the 
vendor  has  given  a  very  exaggerated  description  of  the 
property :  Robinson  v.  Musgrooe  (ft).] 

Rochfort  Clarke  was  not  called  upon  to  reply. 
Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiffs  are 

(a)  14  Vc».  426.  Qi)  2  Moo.  &  R.  92. 
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1862.  entitled  to  recover  the  deposit.  I  think  so  because  in  the 
case  presented  to  us  an  objection  is  raised  by  the  purchasers 
to  the  vendors'  title,  which  is  not  answered  by  him.  It 
appears  that,  in  consequence  of  that  objection,  the  treaty 
for  the  sale  came  to  an  end ;  and  the  plainti£b  now  seek  to 
recover  the  deposit.  By  the  assent  of  both  parties,  the 
only  question  for  our  opinion  is  whether  the  plaintiffs  are 
entitled  to  recover  it 

Now  the  matter  in  dispute  is  whether  this  yearly  sum  of 
4L  4s.  is  a  freehold  ground  rent.  The  plainti£b  say  that  jt 
is  not,  the  defendant  says  it  is.  The  defendant  does  not 
say  that  there  is  a  mere  mistake  in  the  description  of  the 
property,  which  under  the  10th  condition  does  not  vitiate 
or  annul  the  sale,  but  the  question  between  the  parties  is 
whether  this  is  a  freehold  ground  rent  or  not.  If  it  is,  the 
plaintifis  must  accept  a  conveyance  or  forfeit  their  deposit; 
if  it  is  not,  they  are  entitled  to  recover  the  deposit.  That 
is  the  way  in  which  the  case  is  presented  to  us,  and  I  am 
clearly  of  opinion  that  this  yearly  sum  of  4/.  4s.  is  not  a 
freehold  ground  rent.  It  is  perhaps  better  not  to  indulge 
in  any  speculative  opinion  on  a  point  not  before  us,  but 
certainly  it  may  be  doubtful  whether  the  10th  clause  of  the 
conditions  would  cover  eveiy  possible  misdescription  and 
deviation  from  what  is  professed  to  be  sold.  My  impression 
is  that  it  was  only  intended  to  apply  to  mistakes  such  as 
where  land  is  described  as  of  a  certain  quantity,  and  it 
turns  out  to  be  more  or  less,  and  not  to  substantial  and 
solid  deviations  from  wnat  is  professed  to  be  sold.  It  is 
also  doubtful  whether  the  8th  clause  can  operate  so  as 
entirely  to  alter  the  jiature  of  what  is  professed  to  be  sold, 
but  on  that  point  I  give  no  opinion.  My  judgment  pro- 
ceeds solely  on  the  question  whether  this  yearly  sum  of 
47.  4s.  is  a  freehold  ground  rent,  and  it  certainly  is  neither 
a  freehold  ground  rent  nor  a  rent. 
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Martin,  B. — 1  am  also  of  opinion  that  the  plaintifiB  are       1862. 
entitled  to  recover  the  deposit  I  agree  with  Mr.  Macnamara 
that  we  ought  to  look  at  the  substance  of  the  transaction,  and 
see  whether  the  vendees  could  have  got  that  which  thej 
agreed  to  buy.     Now  the  vendor  agreed  to  sell  *'four  free- 
hold ground  rents  of  19/.  4s.  each,  viz.,  15L  ground  rent  and 
42.  4s.  garden  rent,  amounting  to  76L  16s.  a  year,  arising 
from  the  four  capital  residences,  Nos.  5,  6,  7  and  8  Lans- 
downe  Crescent  Villas,  of  the  annual  value  of  384/1,  held 
by  four  leases  granted  to  Mr.  William  Reynolds  for  a  term  of 
ninety-five  years  each  (wanting  ten  days),  from  the  29th  of 
September,  1844,  with  reversion  to  the  property  in  about 
eighty  years.**  Then  we  have  to  ascertain  whether  or  no  the 
vendees  could  in  substance  and  reality  have  got  that  which 
the  vendor  professed  to  sell.  That  depends  upon  the  construc- 
tion of  the  lease  of  the  12th  of  September,  1845,  between 
Richard  Roy  of  the  one  part  and  William  Reynolds  of  the 
other  part.    It  is  true  that  the  demise  is  in  consideration  of 
the  yearly  rents  thereinafter  reserved,  and  the  4iL4s»  payable 
yearly  is  called  a  *'  rent,^  but  it  is  not  so  in  the  proper  sense 
of  the  term.  A  ^'rent"  is  a  thing  well  known  to  the  law.   It 
is  the  reservation  of  a  sum  of  money,  with  certain  incidents 
annexed  to  it.    This  yearly  sum  has  none  of  the  essential 
qualities  of  a  rent.    The  indenture  describes  by  metes  and 
bounds  the  land  and  house  which  are  demised  for  a  term  of 
ninety-five  years  (wanting  ten  days),  **  yielding  and  paying 
therefore,  yearly  and  every  year  during  the  said  term,  unto 
the  said  Richard  Roy,  his  executors,  &c.,  the  yearly  sum  of 
15JL"     So  that  there  is  a  rent  of  15/.,  which  is  declared  to 
issue  out  of  the  house,  and  nothing  else.    The  indenture 
further  witnesses  "  that  for  the  considerations  aforesaid,  and 
also  in  consideration  of  the  further  rent  thereinafter  reserved, 
and  of  the  covenants  and  agreements  thereinafter  contained 
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1862.  on  the  part  of  the  said  W.  Reynolds,'*  &c.,  **  the  said  R.  Roy 
Eyanb  ^^^^  hereby  covenant  and  agree  with  and  to  the  said  W. 
Reynolds,  his  executors,  &c.,  that  it  shall  be  lawful  for 
him  the  said  W.  Reynolds,  his  executors,  &c.,  and  the 
tenants  and  occupiers  for  the  time  being  of  the  messuage 
and  premises  hereby  demised,  and  all  or  any  of  the  members 
of  the  families  of  such  tenants  or  occupiers  respectively, 
&c.,  from  time  to  time,  and  at  all  times  hereafter  during  the 
continuance  of  the  said  term  of  ninety- five  years  (wanting 
ten  days),  at  their  respective  wills  and  pleasure,  to  enter  into, 
upon,  and  enjoy  as  a  pleasure  ground  or  garden  the  piece  of 
land  particularly  delineated  and  described  in  the  plan,  &c., 
and  the  ornamental  inclosure  formed  thereon,''  &c.  There- 
fore it  is  perfectly  clear  that  the  land  itself  is  not  demised, 
but  there  is  merely  a  grant  of  a  right  to  enter  upon  and 
enjoy  it  as  a  pleasure  ground.  In  the  judgment  in  fFood  v. 
Leadbitter  (a)  it  was  said  that  such  a  right  is  in  the  nature 
of  an  incorporeal  hereditament.  There  is  not  even  a  reserva- 
tion of  rent,  but  simply  a  covenant  by  W.  Reynolds  that  he 
will,  during  the  continuance  of  the  term,  pay /Uhe  further 
yearly  rent  or  sum  of  4/.  4^.  in  respect  of  the  right  of  user 
hereinbefore  granted  of  the  garden  or  pleasure  ground." 
There  is  therefore  a  substantial  objection  to  this  sum  of 
^l  As.  being  a  <<  rent,"  because  it  is  essential  to  a  rent  that 
it  should  issue  out  of  a  corporeal  hereditament,  which  this 
sum  does  not.  No  distress  could  be  levied  for  this  sum  of 
4/.  4«.,  for  there  is  no  reservation  of  a  rent,  but  a  mere  cove- 
nant by  Reynolds  to  pay  this  annual  sum  during  the  continu- 
ance of  the  term.  I  doubt  whether  an  action  of  debt  could 
be  maintained  by  the  plaintiffs  against  W.  Reynolds  for  the 
recovery  of  this  sum,  (assuming  the  plaintiff  had  a  convey- 
ance), for  it  is  not  an  annuity  or  rent  chai^ge,  but  merely  a 

(«)  13  M.  &  W.  SSS. 
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Sam  in  gross.  I  am  disposed  to  think  thst  the  onl^  mode  18()2. 
in  which  it  could  be  recovered  would  be  by  an  action  at  the 
suit  of  Roy  against  Reynolds.  At  the  utmost  it  is  a  yearly 
payment  of  4/.4«.  for  eighty  years,  and  then  it  is  at  an  end, 
the  plaintiffs  having  during  that  time  a  right  to  enjoy  the 
pleasure  ground* 

With  respect  to  the  10th  clause  of  the  Conditions,  it  has 
not  been  relied  on  by  the  vendor.  If  he  had  stated  that 
there  was  a  mistake  in  the  description  of  the  property,  and 
had  oflbred  an  adequate  compensation,  I  do  not  say  what 
the  consequence  would  have  been.  But  the  vendees  de- 
livered to  him  the  real  objection  to  his  title,  and  his  answer 
vras,  not  that  there  was  an  error  in  the  particulars  of  sale, 
but  that  there  was  no  mistake  whatever ;  and  the  result  (as 
stated  in  the  case)  was  that,  '<  in  consequence  of  the  above 
objection  to  the  vendor's  title,  the  treaty  for  the  sale  of  the 
premises  came  to  an  end***  From  that  I  understand  that 
neither  party  desired  to  act  upon  the  10th  clause  of  the 
conditions ;  and,  as  the  objection  to  the  vendor's  tide  is 
good,  the  plaintifis  are  entitled  to  recover  the  deposits 

Bramwell,  B. — I  am  of  the  same  opinion.  I  think,  for  . 
the  reasons  given  by  my  brother  Martin^  that  this  yearly 
sum  of  4/.  4i.  is  not  a  fi«ehold  ground  rent  which  could  be 
distrained  for ;  but  I  cannot  entertain  a  doubt  that  it  is  not 
a  ground  rent  within  the  meaning  of  what  the  plaintifis 
supposed  they  purchased.  The  plaintifis  intended  to  pur^* 
chase  the  reversion  of  land  on  which  buildings  had  been 
erected,  and  for  which,  so  long  as  the  lessee  occupied  the 
whole,  he  was  bound  to  pay  a  ground  rent  of  19/.  4t8.  lean- 
not  doubt  that  if  the  lessee  was  evicted  from  the  garden  he 
would  be  under  no  6bligation  to  pay  the  yearly  sum  of  4/.  4». 
It  may  be  that  he  could  not  be  permanently  evicted,  because^ 
if  an  assignee  of  the  lessor  had  notice  of  the  lease,  he  wouM 
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1862.  be  affected  in  equity  with  notice  of  the  coyenont  by  the 
lessor  that  the  garden  should  be  a  perpetual  garden  for  the 
use  of  the  tenants  of  the  houses,  and  upon  piDoeedtngs  in 
equity  being  taken  the  garden  might  ultimately  be  restored 
to  the  enjoyment  of  the  lessee,  who  would  then  be  liable 
to  pay  the  AL  4ts.  a  year.  But  that  is  not  a  ground  rent  in 
the  sense  in  which  that  expression  is  used. 

The  next  point  has  been  already  answered  by  my  Lord. 
The  8th  clause  of  the  conditions  does  not  give  notice  to  a 
purchaser  that  there  may  be  such  an  essential  diffierenoe 
between  the  thing  sold  and  that  described.  My  brother 
Martin  has  given  an  answer  to  the  point  raised  upon  the 
10th  clause  of  the  conditions.  That  clause  does  not  mean 
that  if  the  parties  difier  as  to  whether  there  is  a  mistake, 
but  if  they  agree  that  there  is  a  mistake,  compensation  is  to 
be  given,  and  the  amount  is  to  be  settled  by  two  referees  or 
their  umpire.  Whether  or  no  there  is  a  right  to  the  com- 
pensation is  not  to  be  settled  by  the  referees,  but  only  the 
amount  of  compensati(Hi.  Here  the  parties  did  not  act 
under  that  clause ;  but  the  rendees  claimed  to  rescind  the 
contract  on  the  ground  of  the  objection  to  the  vendor's 
title ;  the  vendor  said  that  there  was  no  defect  in  his  title. 
After  that  it  seems  to  me  impossible  to  rely  on  the  10th 
clause.  For  these  reasons  I  agree  that  the  plaintifls  are 
entitled  to  recover  the  deposit 

Chamnbll,  B. — This  is  an  action  to  recover  the  amount 
of  a  deposit  paid  on  the  purchase  of  certain  ground  rents, 
and  I  think  that  the  plaintiffs  are  entitled  to  judgment  I 
agree  that  we  must  look  at  the  substance  of  the  transaction, 
not  excluding  the  conditions  so  far  as  they  throw  any  light 
on  the  nature  of  the  contract  The  contract  is  in  substance 
th]8~-the  plaintifiB  purchased  freehold  ground  rents  issuing 
out  of  residenoes  described  in  the  particulars  of  sale.     As 
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to  the  sum  of  4L  4m.  payable  in  respect  of  the  garden,  I 
think  that  it  is  not  a  ground  rent ;  but,  assuming  that  it  is, 
it  18  not  a  freehold  ground  rent. 

It  is  said  that  there  is  a  rule  of  equity,  that  if  the  pur- 
chaser of  property  held  under  a  lease  has  notice  of  the 
lease,  he  has  notice  of  everything  contained  in  the  lease.  I 
do  not  propose  to  dissent  from  that  rule  so  fiur  as  it  1^ 
down  the  general  principle  that,  if  there  are  coyenantsin  a 
lease  of  such  a  restrictive  character  that  the  value  lof  the 
property  is  rendered  less  than  it  otherwise  would  be,  the 
purchaser,  by  omitting  to  look  at  the  lease,  takes  upon 
himself  those  covenants.  But  I  cannot  think  it  necessaxy 
for  a  purchaser  to  call  for  a  lease  for  the  purpose  of  seeing 
whether  a  peraon  who  purports  to  sell  one  thing  is  giving 
another. 

Then  it  is  said  that,  supposing  there  is  some  error  in  the 
description,  the  plaintifls'  remedy  is  under  the  10th  clause 
of  the  conditions.  I  agree  ^dth  my  brother  Bramwell  that 
that  imports  an  agreed  diflSerence  to  exist,  the  oorapen«* 
sation  for  which  is  matter  of  dispute,  and  that  is  what  is  to 
be  settled  by  the  referees.  But,  supposing  that  is  not  the 
true  construction  of  the  10th  clause  of  the  conditions,  we 
must  look  at  this  case  as  the  parties  have  brought  it  before 
OS,  and  I  think  the  true  view  is,  that  the  defendant  has 
admitted  the  right  of  the  plaintifi  to  rescind  the  contract 
provided  they  have  not  been  offered  that  which  they  pur- 
chased under  the  name  of  freehold. ground  rents. 

Judgment  for  the  plaintifis. 


Y  2 


EXCHEQDEB  REPORTS. 


^^^  ^'  CuRLEWis  V.  Broad. 

^^JP;^^^        Declaration.— That  after  the  passing  and  coming 
liable  to  an      into  force  of  the  Common  Law  Procedure  Act,  1862,  and 

action  for  a  -»  » 

breach  of  duty  before  and  at  the  time  of  the  defendant's  employment,  as 

m  nMjecting      ,        .      -  , 

to  indorse  heremafter  mentioned,  the  defendant  was  a  process  server 
smnmons  the  and  the  business  of  a  process  senrer  exercised  and  carried 
as  required^  ^^^ ;  and  the  defendant  before  such  employment  had  on 
section  of  the  ^^^^'^  occasions  been  employed  by  the  plaintiff  and  other 
ProcS^^^  persons  to  serve  writs  of  process  on  the  persons  against  whom 
Act,  1652.  suqIi  writs  were  issued ;  and  the  defendant  had  served  such 
writs  and  had  duly  indorsed  on  such  writs  the  indorsements 
of  the  time  of  such  service  within  the  time  and  as  was  and 
is  required  by  the  said  statute.  And  thereupon,  after  the 
coming  into  force  of  the  said  Act,  the  plaintiff  commenced 
an  action  in  her  Majesty's  Court  of  Exchequer,  &&,  agunst 
one  W,  Wignall,  for  the  recovery  of  a  debt  justly  due  to  the 
plaintiff  from  the  said  W.  Wignall,  by  the  plaintiff  causing 
to  be  issued  a  writ  of  summons  out  of  the  said  Court  against 
the  said  W.  Wignall  at  the  suit  of  the  plaintiff,  in  the  form  and 
under  and  according  to  the  said  Act,  and  wUch  said  writ 
the  plaintiff  caused  to  be  duly  indorsed  with  the  indorse- 
ments required  by  the  Act,  and  also  to  be  specially  indorsed 
with  the  particulars  of  the  plaintiff's  claim,  according  to  the 
said  Act,  in  the  special  form  therein  provided. — (The  de- 
claration then  set  out  the  indorsements.)— And  thereupon 
the  plaintiff  retained  and  employed  the  defendant  as  such 
process  server  to  serve  the  said  writ  of  summons  upon  the 
said  W.  Wignall,  according  to  the  provisions  of  the  sud  act 
of  parliament,  for  reward  to  the  defendant  in  that  behalf; 
and  for  that  purpose  the  plaintiff  at  the  same  time  caused 
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the  said  writ  of  summons,  with  the  said  indorsemenlB  thereon,        1862. 
together  with  a  copy  of  such  writ  and  indorsements,  to  be 
delivered  to  the  defendant  as  such  process  server  for  the 
purpose  aforesaid,  and  the  defendant  as  such  process  server 
accepted  such  retainer  and  employment,  and  received  the 
said  writ  with  the  sidd  indorsements  thereon,  and  the  said 
copy  of  the  said  writ  and  of  the  said  indorsements  thereon, 
from  the  plaintiff  for  the  purpose  aforesaid.    And  thereupon 
the  plaintiff  as  such  process  server,  in  consideration  of  the 
premises,  promised  the  plaintiff  that  in  case  he,  the  defend- 
ant, should  serve  the  said  writ  upon  the  said  W.  Wignall, 
that  he  the  defendant  would  do  and  perform  his  duty  in 
that  behal£ — Averments :  that  the  defendant  did  afterwards 
personally  serve  the  said  writ  of  summons  with  the  said 
indorsements  thereon  upon  the  said  W.  Wignall,  according 
to  the  said  Act:  that  all  things  have  happened,  &c.,  to 
entitle  the  plaintiff  to  have  the  defendant  do  and  perform 
his  duty  in  that  behalf.— Breach:   that  the  defendant  as 
such  process  server  did  not  do  or  perform  his  duty  in  that 
behalf  in  this :   that  he  did  not  nor  would,  within  three 
days  after  such  service  of  the  said  writ  on  the  said  W. 
Wignall,  indorse  on  the  said  writ  the  day  of  the  month  and 
week  of  such  service  thereof  as  required  by  the  said  Act, 
and  as  he  ought  to  have  done,  but  wholly  omitted  and 
neglected  so  to  do :  that  although  the  said  W.  Wignall  did 
not  cause  any  appearance  to  be  entered  in  the  said  action 
to  the  said  writ,  according  to  the. exigency  of  the  said  writ, 
and  made  default  in  such  appearance,  yet  by  reason  of  the 
defendant's  said  neglect  and  omission  of  his  said  duty,  &c., 
the  plaintiff  was  wholly  hindered  and  prevented  from  sign-* 
ing  final  judgment  in  the  said  action  against  the  said  W. 
Wignall,  as  he  might  and  ought  and  otherwise  would  have 
been  entitled  to  have  done  and  would  have  done,  at  the 
expiration  of  eight  days  ^fter  such  service  of  the  said  writ. 
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inclasive  of  the  day  of  such  service ;  and  thereby  the  said 
service  of  the  said  writ  and  the  expense  thereof  became  and 
were  wholly  useless  and  of  no  avail,  &c« 

Plea. — That  the  defendant,  before  and  at  the  time  of  the 
alleged  employment  in  the  declaration  menticHied,  was  not 
retained  or  employed  or  instructed  in  any  way  to  indone  on 
such  writ  of  summons  the  time  of  service  thereof  as  required 
by  the  15th  section  of  the  Common  Law  Procedure  Act, 
1852;  and  that  he  never  was  at  any  time  retained  or 
employed  by  the  plaintiff,  or  any  other  person  for  him,  to 
do  more  than  serve  the  said  writ,  and  was  not  at  any  time 
requested  or  directed  to  make  such  indorsement. 

Demurrer,  and  joinder  therein. 

H.  T.  Cob,  in  support  of  the  demurrer. — The  plea  afibrds 
no  answer  to  the  action.  The  defendant  having,  as  a  pro- 
cess server,  accepted  the  employment  to  serve  the  plaintiff's 
writ,  it  was  the  duty  of  the  defendant  to  indorse  on  it  the 
time  of  service,  as  required  by  the  15th  section  of  the 
Common  Law  Procedure  Act,  1852.  That  section  enacts, 
that ''  the  person  serving  the  writ  of  summons  shall,  and  he 
is  hereby  required,  within  three  days  at  least  after  such 
service,  to  indorse  on  the  writ  the  day  of  the  month  and 
week  of  the  service  thereof,  otherwise  the  plaintiff  shall  not 
be  at  liberty,  in  case  of  non-appearance,  to  proceed  under 
this  Act;  and  every  affidavit  of  service  shall  mention  the 
day  on  which  such  indorsement  was  made."  The  statute 
therefore  casts  upon  the  server  of  the  writ  an  express  duty, 
the  neglect  of  which  has  precluded  the  plaintiff  from  pro- 
ceeding to  sign  judgment  for  want  of  an  appearance.  [Chan' 
Itfffl,  B. — Is  it  not  the  duty  of  the  attorney  to  see  that  the 
indorsement  is  made?]  Perhaps  the  attorney  sends  the 
writ  into  the  country  at  a  distance  to  be  served.  [Martittf 
B. — Suppose  the  defjpndant  hpd  pleaded  that  he  was  told 
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by  his  employer  to  serve  the  writ  but  not  to  indoise  on  it 
the  time  of  service.]  In  that  case  he  would  be  excused, 
bat  in  the  absence  of  auy  directions  it  was  his  duty  to  indorse 
the  writ  [Ckannetty  B. — The  Act  says  "  the  person  serving 
the  writ;"  thereforci  if  the  fiict  of  being  employed  to  serve  it 
raises  a  duty,  if  an  attorney  sent  the  writ  in  a  letter  to  a 
friend  and  asked  him  to  serve  it  he  would  be  bound  to 
indorse  it.]  The  words  of  the  statute  are  imperative,  ''and 
he  is  hereby  required."  [CAaitneZ/,  B. — The  attorney  may 
serve  the  writ  himself,  or  by  his  clerk  or  agent.  A  process 
server  is  his  agent,  and  if  there  is  no  indorsement  of  the 
time  of  service,  the  attorney  is  liable  for  a  breach  of  duty.] 
Whatever  may  be  the  liability  of  the  attorney,  the  person 
employed  is  also  responsible  for  his  neglect  of  duty.  [Pol" 
lock,  C.  B. — Suppose  the  attorney  said: — '*  Serve  this  writ, 
but  I  do  not  care  about  its  being  indorsed  with  the  time 
of  service,  as  in  the  event  of  non-appearance  I  shall  not 
sign  judgment."  The  statute  merely  says,  if  in  the  case  of 
non-appearance  the  plaintiff  intends  to  proceed  under  that 
Act  the  writ  must  be  indorsed.  Cltannelly  B. — The  argu- 
ment for  the  plaintiff  would  be  the  same,  if  an  attorney 
knew  a  boy  at  school  and  sent  the  writ  in  a  letter  to  him  to 
serve.]  The  declaration  alleges  that  the  defendant  carried 
on  the  business  of  a  process  server,  and  therefore  it  must  be 
implied  that  he  knew  his  duty.  A  person  who  undertakes 
an  employment  is  bound  to  bring  competent  skill  to  the 
performance  of  the  service:  Harmer  v.  Cornelius  (a).  [Mar* 
tin,  B. — The  plea  is  an  argumentative  traverse  of  the  alleged 
employment,  and  would  formerly  have  been  bad  on  special 
demurrer.] 

jr.  E.  Davis  appeared  for  the  defendant,  but  was  not  called 
upon  to  argue  (ft). 

(a)  5  C.  B.,  N.  S.  236.  argument  were  as  follows : — 

(jb)  The  defendant*8  points  for         Ist.  That  the  object  or  effect  of 
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1862. 


Per  CuBiAM  (a). — The  pluntiff  may  have  leave  to  amend 

by  taking  usae  on  the  plea,  otherwise  judgment  for  the 

defendant. 

Judgment  accordingjly. 


the.  15th  section  of  the  Common 
Law  Firoeednre  Act  b  not  to 
throw  an  absolute  unconditional 
dutj  on  erery  person  who  serves 
a  writ  of  summons  to  make  the 
indorsement  therein  mentioned, 
but  onl J  to  giye  the  party  requir- 
ing the  indorsement  a  right  to 
require  the  making  of  it,  and  no 
actiofi  will  U^  for  not  doing  it 
without,  shewing  a  request  or  a 
contract. 

2nd.  That  the  declaration  is 
b%d  in  substance,  because  it  relies 
on  a  breach  of  a  supposed  dutj, 
and  the  law  does  not  implj  anj 
such  duty  from  the  facts  stated  ip 
the  declaration  alone. 

3rd.  That  it  is  consistent  with 
the  allegations  in  the  declaration 
that  the  defendant,  when  emplojed 
to  serve  the  writ,  may  have  been 
requested  to  delay  or  defer  ma- 
king the  indorsement,  or  not  to 
make  it  at  all,  and  in  such  a  case 
there  would  be  no  retainer  or 


dotj  to  make  the  indorsement 
and  no  cause  of  action  for  not 
doing  it,  and  such  a  case  would 
be  admissible  to  proof  under  the 
plea,  and  if  proved  would  be  a 
defence  to  the  action. 

4th.  The  declaration  should 
have  alleged,  not  only  that  the 
defendant  was  employed  to  serve 
the  writ,  but  to  make  the  indorse- 
ment, which  is  a  distinct  and  sub- 
sequent act,  and  the  facts  alleged 
in  the  beginning  of  the  declara- 
tion might  have  been  evidence  to 
prove  such  a  retainer  although 
the  indorsement  might  not  have 
been  expressly  mentioned  in  the 
defendant's  instructions,  but  they 
do  not  amount  in  point  of  plead- 
ing  to  such  an  allegation,  for  they 
are  only  a  statement  of  evidence, 
and  of  evidence  which  might  or 
might  not  prove  it. 

(a)  PoOoek,  C.  B.,  Martin^  B., 
and  CkaimeB^  B. 


June  2.         VfihhUL^  Thorpb  md  IJannah  Pitkin  v.  Elizabeth 

Thorpb. 

A  testator  JuiJECTMENT  to  recover  possession  of  a  messuage  and 
Thorpod^    lands  at  Preston  Bisset,  in  the  county  of  Buckingham. 

visedhiBieal 

estate  to  trustees  to  permit  his  son  Heoxy  to  receive  the  rents  thereof  during  his  life ;  and 
lifter  his  decease,  the  testator  devised  the  prpperty  to  the  heirs  of  the  body  of  his  son  Henxy, 
and  for  want  of  such  issue  to  the  testatoi^s  nephew  Henrf  for  life,  and  after  his  death  to  the 
testatoi's  **  right  heirs  of  the  name  of  Henry  Thorpe,  if  any  such  there  should  then  60,  for 
ever." — Held,  that  the  ultunate  limitation  was  a  contingent  remainder  which  would  vest  in 
the  person  who  at  the  time  of  the  nephew's  death  filled  the  character  of  a  right  heir  of  the 
testier  and  hAd  the  name  of  Heniy  Thorpe;  but,  there  being;  at  that  time  no  person  who 
answered  both  descriptions,  the  property  rested  in  the  testators  heir-at-law. 
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The  cause  came  on  for  trials  before  Erk,  C.  J.,  at  the       1862. 
Buckinghamshire  Summer  Assizesy  1861,  when  a  verdict  was 
entered  for  the  plaintiff  William  Thorpe,  subject  to  the 
opinion  of  the  Court  on  the  following  special  case: — 

The  property  sought  to  be  recovered  consists  of  a  house, 
homestead  and  fifty  acres  of  land,  of  which  one  Henry 
Thorpe,  hereafter  called  the  testator,  who  died  on  the  21st 
October,  1820,  before  and  at  the  several  times  of  making  his 
will  and  of  his  death,  was  seised  in  fee  simple  in  possession. 
The  tesUtor*s  will,  dated  the  29th  of  September,  1804,  was 
(so  far  as  material  to  the  present  case)  as  follows : — 

^*  I  give  and  devise  all  that  my  messuage  or  tenement 
with  the  homestead  and  appurtenances  thereto  belonging, 
and  also  those  my  several  closes,  &c.,  situate  in  the  parish  of 
Preston  Bissett,  in  the  county  of  Bucks,  and  now  in  my 
own  occupation,  and  all  and  every  other  my  messuages, 
lands  and  real  estates  whatsoever  and  wheresoever,  unto 
J.  King,  J.  Kearse  and  W.  Thornton,  their  heirs  and 
assigns,  during  the  natural  life  of  my  son  Henry  Thorpe, 
upon  this  special  trust  and  confidence  in  them  reposed, 
and  to  the  intent  and  purpose  that  they  the  said  J.  King, 
J.  Kearse  and  W.  Thornton  and  the  survivors  and  survivor 
of  them,  and  the  heirs  and  assigns  of  such  survivor,  do  and 
shall  permit  and  suffer  my  said  son  Henry  Thorpe  to  take, 
have,  hold,  occupy,  possess  and  enjoy  the  said  messuage  or 
tenement,  hereditaments  and  premises,  with  the  appurte- 
nances, (or  in  case  it  should  be  found  most  expedient  to  let 
or  lease  the  same  to  some  other  person  or  persons)  to  permit 
and  sufier  him  to  receive  and  take  the  rents,  issues  and 
profits  thereof  to  and  for  his  own  use  and  benefit  for  and 
during  the  term  of  his  natural  life.  And  I  do  hereby 
beseech  and  request  them  the  said  J.  King,  J.  Kearse  and 
W.  Thornton,  and  the  survivors  and  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor,  to  advise,  direct,  and 
assist  my  said  son  Henry  Thorpe  in  the  conducting  and 
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management  of  bis  business  and  affairs,  and  on  account  of 
his  incapacity  to  superintend  the  same  for  him.  And  from 
and  immediately  after  the  decease  of  my  said  son  Henry 
Thorpe,  I  give  and  devise  all  and  mngular  the  said  heredita- 
ments and  [uremises,  with  the  appurtenances,  unto  the  heirs 
of  the  body  of  my  said  son  Henry  Thorpe  lawfully  issuing 
for  ever.  And  for  want  or  in  default  of  such  issue,  I  give 
and  devise  the  said  hereditaments  and  premises,  with  the 
appurtenances,  unto  my  nephew  Henry  Thorpe  (son  of  my 
brother  James  Thorpe),  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  or  for  any 
manner  of  waste;  and  from  and  immediately  after  his 
decease,  I  give  and  devise  the  said  hereditaments  and  pre- 
mises with  the  appurtenances  unto  my  own  right  heirs  of 
the  name  of  Henry  Thorpe,  if  any  such  there  shall  be, 
for  ever." 

Henty  Thorpe,  the  son,  and  Henry  Thorpe,  the  nephew, 
survived  the  testator.  On  the  death  of  the  testator,  Henry 
Thorpe  the  son  being  a  lunatic,  his  trustees  entered  into 
possession  of  the  property  and  paid  the  rent  to  him  until 
his  death.  Henry  Thorpe,  the  son,  died  a  lunatic  and 
unmarried  on  the  23rd  March,  1832.  Henry  Thorpe,  the 
nephew,  then  entered  into  possession  of  the  said  estate,  and 
continued  in  such  possession  until  his  death  in  June,  1843. 
At  the  time  of  the  death  of  Henry  Thorpe,  the  nephew, 
the  nearest  relative  of  the  testator  having  the  name  of 
Henry  Thorpe  was  the  testator's  great-grandnephew,  the 
husband  of  the  defendant  and  the  son  of  William  Thorpe, 
the  plaintiff;  and  he  then  entered  into  possession  of  the 
estate  and  continued  in  such  possession  until  his  death  in 
1869.  At  the  death  of  Heniy  Thorpe,  the  nephew,  the 
plaintiff's  father,  one  Thomas  Thorpe,  who  was  the  son  of 
Thomas  Thorpe  the  next  brother  to  the  testator,  was  then 
alive  and  was  then  the  heir-at-law  of  the  testator,  as  the 
ibllowing  agreed  pedigree  shews: — 
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1862.  Thomas  Thorpe,  the  father  of  the  pliuntiflP,  died  intestate 

^J^^J[^      on  the  21st  of  September,  1846.    The  plaintiff,  William 
»•  Thorpe,  was  his  eldest  son.  Henry  Thorpe,  the  great-grand 

nephew,  died  in  the  early  part  of  the  year  1859,  leaving 
lawful  issue  alive.  The  plaintiff,  William  Thorpe,  contends 
that  he  is  entitled  to  the  property  as  heir-at-law ;  and  that 
on  the  death  of  the  nephew  there  was  no  person  alive  who 
then  satisfied  the  description  in  the  will,  *^  my  own  right 
heirs  of  the  name  of  Henry  Thorpe." 

The  plaintiff,  Hannah  Pitkin,  claims  as  mortgagee  by 
virtue  of  a  mortgage  deed  of  the  25th  May,  1854,  in  which 
the  defendant's  late  husband,  Henry  Thorpe,  the  said  great- 
grandnephew  of  the  testator,  joined.  The  defendant  con- 
tends that  on  the  death  of  the  nephew  the  property  passed 
by  the  will  to  her  late  husband,  Henry  Thorpe,  the  said 
great-grandnephew  of  the  testator;  and  that  he  then  satis- 
fied the  description  in  the  will,  ''ray  own' right  heirs  of  the 
name  of  Henry  Thorpe.'* 

The  question  for  the  opinion  of  the  Court  is  whether 
on  the  death  of  Henry  Thorpe,  the  testator's  nephew,  the 
plaintiff's  father  or  the  defendant's  husband  was  entitled  to 
the  testator's  real  estate. 

If  the  Court  shall  be  of  opinion  that  the  plain  tiff^s  father 
was  so  entitled,  the  verdict  for  the  plaintiff,  William  Thorpe, 
is  to  be  altered  into  a  general  verdict  for  the  plaintifis.  If 
the  Court  shall  be  of  opinion  that  the  defendant's  husband 
was  the  person  so  entitled,  the  verdict  for  the  plaintiff, 
William  Thorpe,  is  to  be  set  aside  and  a  verdict  entered  for 
the  plaintiff,  Hannah  Pitkin,  only;  and  in  that  case  the 
defendant  is  to  pay  the  said  Hannah  Pitkin  her  costs  of  the 
trial;  and  the  plaintiff,- William  Thorpe,  is  to  pay  the 
defendant  her  costs  of  this  case. 

jD.  D.  Keane  argned  for  the  plaintifis,  in  last  Easter  Term 
(May  7).— First,  if  the  word  "then,"  in  the  ultimate  limi- 
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tation,  has  reference  to  the  time  of  the  testatoi^s  death,  the       1862. 

plaintiff  is  entitled  to  recover,  because  at  that  time  there       thorpx 

was  no  person- who  answered  the  description  of  the  testator's  9' 

right  heir  of  the  name  of  Henry  Thorpe.    It  is  a  rule  of 

law  that  estates  in  remainder  shall  be  construed  to  vest  at 

the  earliest  possible  period.     WrighUon  v.  MaeauJay  {a)  is 

an  authority  that  in  this  case  the  ultimate  limitation  took 

effect  in  interest  on  the  death  of  the  testator.    Therefore 

no  person  could  take  under  that  devise  unless  at  that  time 

he  answered  the  description  in  both  particulars.    The  term 

*' right  heir"  is  used  in  its  strict  sense.     Where  a  testator 

devised  his  lands,  in  a  certain  event,  to  the  **  right  heirs  of 

his  name  and  posterity,"  it  was  held  that  his  brother,  who 

was  of  his  name,  but  was  not  his  heir,  was  not  entitled,  and 

that  the  devise  was  void :  Caunden  v.  Gierke  (b).     So  where 

the  devise  was  to  the  *'  right  heirs  male**  of  the  testator  for 

ever,  it  was  held  Ihat,  as  the  testator  died,  leaving  no  other 

issue  than  three  daughters,  the  devise  failed,  and  did  not  apply 

to  his  next  collateral  heir  male :  Athenhursft  Case  (c).     lu 

Doe  d.  Angell  v.  Angell  {d)  the  devise  was  to  the  **  male  heirs, 

if  any  such  there  be,  of  W.,''  and  although  it  was  admitted 

that  the  rule  was  modified,  as  stated  by  Lord  Hardwicke  in 

Neweoman  v.  Betfilem  Hospital  (e\  yet  the  Court  said  that, 

unless. there  were  circumstances  to  take  the  case  out  of  the 

rule,  a  claimant  must  shew  himself  heir  general  as  well  as 

male.     In  Doe  d.  Bailey  v.  Puyh  (f)  the  Court  of  King's 

Bench  put  a  different  construction  on  the  words  **  right 

heirs;"  but  that  decbion  was  reversed  by  the  House  of 

Lords  (ff).    Moreover,  the  ultimate  limitation  b  void  for 

uncertainty.    In  Feameon  Contingent  Remainders,  vol.  1, 

(a)  14  M.  &  W.  214.  (d)  9  Q.  B.  328. 

lb)  Hob.  29.  («)  Amb.  8. 

(c)  Cited  Hob.  34.  (/)  2  MeriT.  348. 

(g)  3  Bro.  P.  C.  454. 
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1862.  p*  252,  after  observing  that  a  posribtlity  opoo  a  posnbility 
is  never  admitted  by  intendment  of  law^  it  ia  sud : — '*  Upon 
the  same  ground  ariseth  the  dbtinction  between  a  re- 
mainder limited  by  a  general  deseriptioD,  and  one  limited 
by  a  particular  name  to  a  person  not  in  esse.  In  the  first 
case  the  remainder  is  good^  as  a  limitation  to  the  right 
heirs  of  J.  D.,  who  is  alive,  or  primogenito  filio  of  B^  who 
has  no  son  then  bom ;  but  in  the  other  case  the  remainder 
is  void,  as  if  a  remainder  be  limited  to  6.,  son  of  D.^  in 
that  case  if  D.  hath  not  a  son  named  G«  at  the  time  of  the 
limitation,  the  law  will  not  expect  that  he  should  afterwards 
have  a  son  so  named,  because  it  amounts  to  a  possibility 
upon  a  possibility,  viz.,  first,  that  he  should  have  a  son,  and 
secondly,  that  such  son  should  be  named  G. :  Cholmkg^s 
Can  {ay* — Secondly,  if  the  word  <^  then "  in  the  ultimate 
limitation  has  reference  to  the  time  of  the  death  of  the 
testator's  nephew,  the  devise  is  void  for  remoteness:  Jee  v. 
Audley  (b) ;  Jarman  on  Wills,  p.  252,  3rd  ed. 

H.  Matthews,  for  the  defendant  (June  2).— The  ultimate 
limitation  is  a  contingent  remainder,  which  vested  on  the 
death  of  the  second  devisee  for  life.  At  that  time  the 
testator's  heir  was  Thomas,  the  son  of  his  elder  brother, 
and  father  of  the  plaintiff;  but  he  could  not  take  because 
he  did  not  satisfy  both  branches  of  the  description.  But 
he  had  a  son,  named  Henry,  who  was  the  great-grand- 
nephew  of  the  testator  and  husband  of  the  defendant,  and 
be  answered  both  descriptions.  If  the  term  ''right  heirs" 
be  construed  in  its  strict  technical  sense  the  devise  will  fiul 
Goodright  d.  Brookmg  v.  White  (c)  is  an  authority  for  con- 
struing that  term  in  the  sense  of  **  heir  apparent/  The 
word  **  heirs"  is  nomen  coUectivum:  Durdant^.  Burcheti  (d); 

(ti)  2  Rep.  61  h.  (c)  2  W.  Black.  1010. 

ih)  1  Cox,  324.  (d)  Skinn.  205, 206. 
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Jannan  on  Wills,  p.  66,  3rd  ed.  In  Doe  d.  ffinter  v.  JPer^ 
ratt(a)  Lord  Coitenham  and  six  of  the  Judges  were  of  opi- 
nion that  the  words  "  first  male  heir"  were  used  to  denote 
a  person  of  whom  an  ancestor  might  be  living.  Lord  Cot- 
tenham  there  said : — "In  FarringUm  v.  Darel(b)  the  devise^ 
after  an  estate,  was  to  the  testator's  next  heir  male.  The 
contest  was  between  the  testator's  grand-daughter,  who  was 
heir,  and  her  son ;  and  no  objection  was  made  to  his  dium 
because  his  mother  was  living.  It  is  admitted  that  the 
rule  'nemo  est  haeres  viventis'  is  not  inflexible,  and  that 
an  heir  apparent  may  take  under  the  description  of  *  heir/ 
if  such  appear  to  be  the  sense  in  which  the  testator  used 
the  term."  In  Darbisan  d«  Lanff  v.  Beaumont  (e)  the  devise 
was  to  the  **  heirs  male  of  J.  S."  J.  S.  having  a  son,  and 
the  testator  having  taken  notice  that  J.  S.  was  then  living, 
that  was  held  a  suflBcient  description  of  the  testator's 
meaning,  and  that  the  son  took,  though  strictly  speaking 
not  the  heir.  Here  the  testator  had  a  son,  brothers  and 
nephews,  but  he  has  passed  over  all  heire  apparent  not 
named  Henry.  [^Martin,  B. — WrighUon  v.  Macauhy{d) 
is  conclusive].  In  that  case  there  were  no  contingent 
words  as  are  here  "  if  any  such  there  shall  then  be."  In 
Wharton  v.  Barker  (e)  Sir  fF.  P.  Wood  revised  all  the 
authorities  as  to  the  time  to  which  the  word  "then"  had 
reference.  That  case  is  an  authority  that  here  the  word 
"then**  has  reference  to  the  time  of  the  death  of  the 
testator's  nephew,  Henry.  In  the  case  put  in  Feame  on 
Contingent  Remainders,  vol.  1.  p.  252,  the  remainder  was 
limited  to  a  particular  person  not  in  esse  at  the  time  of  the 
limitation,  and  therefore  no  one  could  take  under  it.  The 
position  rests  on  the  dicta  in   TTie  Rector  of  ChedingtOfCs 

(a)  9  CI.  &  F.  e06.  (c)  1  P.  Wme.  229. 

(&)  Year   Books,    9   Hen.  6,         (d)  14  M.  k  W.  214. 
pi.  23,  and  11  Hen.  6,  pi.  12.  («)  4  K.  &  J.  483. 
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1862. 


Case  (a) ;  but  in  a  note  to  that  case  {b)  the  doctrine  there 
laid  down  is  questioned,  and  authorities  are  cited  to  shew 
that  there  may  be  a  possibility  upon  a  possibility. 

* 
J9.  D.  Keatie  replied. 


Martin,  B. — The  question  turns  upon  the  constmction 
of  the  will  of  one  Henry  Thorpe,  by  which  he  gave  and 
devised  his  landed  property  to  trustees  during  the  life  of 
his  son  Henry,  upon  trust  to  permit  hira  to  receive  the 
rents  and  profits  thereof  for  his  own  use  during  his  life. 
The  testator  tjien  goes  on  to  request  the  trustees  **  to  advise, 
direct  and  assist  his  son  Henry  in  the  conducting  and  man- 
agement of  his  Ji>iisine8s  and  aflairs,  and,  on  account  of  his 
incapacity,  to  superintend  the  same  for  him.**  Therefore  it 
is  clear  that  the  trustees  took  an  estate  for  the  life  of  the 
testator's  son  Henty.  The  testator  then  goes  on  to  say, 
**  and  from  and  immediately  after  the  decease  of  my  said 
son  Henry  Thorpe,  I  ^ve  and  devise  all  and  singular  the 
said  hereditaments,  premises,  &c.,  unto  the  heirs  of  the 
body  of  my  said  son.''  Now,  if  the  previous  devise  had 
given  the  legal  estate  to  the  son  Henry  for  life,  the  rule  in 
Shelkj^s  Case  (c)  would  have  applied,  and  he  would  have 


(o)  1  Rep.  14S  a. 

(b)  Id.  156,  note.(l). 

(e)  1  Rep.  93.— The  rule  is, 
thai  where  an  estate  of  freehold 
is  limited  to  a  person,  and  the 
same  instrument  contains  a  limi- 
tation, either  mediate  or  immedi- 
ate, to  his  heirs  or  the  heirs  of  his 
body,  the  word  *' heirs**  iff  a  word 
of  limitation ;  that  is,  the  ancestor 
takes  the  whole  estate  comprised 
in  the  term.  Thus,  if  the  limita- 
tion be  to  the  heirs  of  his  body, 
he  takes  a  fee  tail ;  if  to  his  heirs 


general,  a  fee  simple. 

The  learned  editors  of  the  8rd 
edition  of  Jarman  on  Wills  re- 
mark  that  the  rule  is  usually 
stated  in  the  above  general  terms, 
but  by  the  word  '*  limitation**  we 
must  understand  a  limitation  by 
way  of  remainder,  as  distinguished 
from  a  limitation  by  way  of  exe- 
cutory devise  or  a  shifting  use, 
which,  though  it  be  to  the  person 
taking  a  previous  estate  of  free- 
hold, vests  in  the  heir  as  a  pur- 
chaser. 
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taken  an  estate  tail.   But,  inasmuch  as  betook  an  equitable        1862. 
interest  only  for  bis  life,  the  rule  does  not  apply.     The  son      )^    ^ 
Henry  died  without  issue,  and  therefore  that  estate  was  at      _  9- 
an  end.     Then  the  testator,  for  want  or  in  default  of  such 
issue,  devises   the  hereditaments  and  premises  unto   his 
nephew,  Henry  Thorpe  (son  of  his  brother  James  Thorpe), 
during  his  life ;  and  from  and  immediately  after  his  decease 
the  testator  devises  the  property  unto  his  **  own  right  heirs 
of  the  name  of  Henry  Thorpe,  if  any  such  there  shall  then 
be,  for  ever."  •  Now,  Mr.  Matthews  contended  that  this 
estate  must  vest  at  the  termination  of  the  second  estate  for 
life,  and  he  cited  Wharton  y.  Barton  {a)  as  an  authority  for 
that  proposition.     Assuming  that  to  be  the  construction 
naturally  arising  from  the  words  of  the  will,  there  is  an 
estate  for  the  life  of  the  son  Henry;  an  estate  tail  for  his 
children,  if  he  had  any ;  an  estate  for  the  life  of  Henry 
Thorpe  the  nephew,  and  a  contingent  remainder,  to  arise 
immediately  after  the  termination  of  the  last  life  estate,  to 
the  testator's  own  right  heirs  of  the  name  of  Henry  Thorpe 
— an  estate  which  would  not  be  void  on  the  ground  of  per- 
petuity, for  the  reasons  given   by   Mr.   Matthews,     The 
consequence  is,  that  there  would  be  vested  in  the  right  heirs 
of  the  testator  at  the  time  of  his  death,  a  contingent  rever- 
sion in  fee  (for  the  law  does  not  allow  an  inheritance  to  be  in 
abeyance),  subject  to  be  defeated  by  the  particular  remainder 
taking  effect  upon  the  death  of  the  nephew.     I  doubted 
whether  that  estate  could  have  any  operation,  and  the  same 
difficulty  occurred  to  my  brother  BramwelL     But,  on  con- 
sideration, I  think  it  may,  and  that  the  true  construction  of 
this  will  is  that  it  was  a  contingent  remainder,  to  vest,  upon 
the  termination  of  the  second  devise  for  life,  in  the  testator's 
right  heir,  if  there  was  one,  of  the  namie  of  Henry  Thorpe ; 

(a)  4  K.  &  J.  483. 
VOL.  I.— H.  &  C.  Z  EXCIL 
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and  the  effect  of  that  would  be  to  defeat  any  intermediate 
conveyance  of  the  estate  by  an  intermediate  right  heir. 

Giving  that  construction  to  the  words  of  the  will,  there 
is  a  contingent  remainder  to  the  person  who  might  611  the 
character  of  right  heir  of  the  testator  at  the  time  the  second 
estate  for  life  terminated,  provided  his  name  was  Henry 
Thorpe ;  but  inasmuch  as  at  that  time  there  was  no  person 
who  answered  that  description,  the  devise  never  took  effect. 
To  support  the  view  of  Mr.  Matthewt,  we  must  necessarily 
hold  that  any  person  who,  at  the  time  of  the  determination 
of  the  second  estate  for  life,  might  possibly  be  in  the  line  of 
descent  however  remote,  and  of  the  name  of  Henry  Thorpe, 
would  be  entitled  to  the  estate.  That  is  a  construction 
which  the  words  of  the  will  do  not  bear.  We  give  effect 
to  all  the  words  of  the  will  by  giving  to  the  term  ''right 
heirs"  its  true  construction,  and  by  holding  that  this  was  a 
contingent  remainder  to  the  right  heir  in  existence  at  the 
determination  of  the  second  life  estate,  provided  his  name 
was  Henry  Thorpe.  That  estate  did  not  vest  in  the  husband 
of  the  defendant,  Elizabeth  Thorpe,  and  consequently  the 
plaintifls  are  entitled  to  judgment  {a). 

Bramwell,  B. — ^I  am  of  the  same  opinion.  We  ought  to 
construe  this  will,  not  according  to  what  we  think  the  testa- 
tor meant,  but  we  ought  to  see  what  construction  has  been 
put  upon  wills  in  almost  the  same  words.  At  6rst  it  seems 
unreasonable  to  ascertain  what  A.  B.  meant  by  seeing  what 
has  been  said  that  C.  D.  meant  in  a  similar  case.  But 
it  is  more  important,  with  reference  to  the  interest  of  the 
possessors  of  property  and  their  successors,  that  documents 
of  this  kind  should  receive  a  uniform  construction,  than  that 

(a)  His  lordflfaip  stated  that      lefl  the  Court,  was  of  the  same 
the  Lord  Chief  Baron,  who  had      opinion. 


(a)  Vol.  2,  chap,  xxviii.,  p.  80,  3rd  ed« 


Thorps 

V. 

Thobps. 
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the  veiy  intention  of  the  testator  should  be  carried  into        1862. 

effect.     It  is  immaterial  to  the  public  at .  large  whether 

Heniy  or  Thomas  takes  an  estate,  or  whether  a  devise  is 

void  or  not.     There  is  no  abstract  justice  in  the  matter : 

for  aught  that  appears  the  one  is  as  much  entitled  as  the 

other.   Therefore  it  is  not  unreasonable  to  have  certain  rules 

of  guidance  in  construing  such  documents.     If  that  is  so, 

there  is  an  end  of  the  case,  because  Mr.  Matthews  admitted 

that  it  could  not  be  distinguished  from  some  of  those  cited. 

I  felt  some  difficulty  upon  the  argument  of  Mr.  Keane, 

that  the  limitation  in  question  was  void.     But  I  am  now 

satisfied  that  is  not  so,  and  that  the  words  have  the  meaning 

pointed  out  bj  my  brother  Martin.     I  think  that  this  case 

is  concluded  by  authority,  and  that  our  judgment  ought  to 

be  for  the  plaintiff. 

Channell,  B. — ^I  was  not  in  Court  on  the  former  occasion 
when  the  case  was  argued,  and  therefore  I  have  not  had  the 
advantage  of  hearing  the  whole  argument;  but  I  have  paid 
the  best  attention  to  the  case  as  presented  to  us  to-day,  and 
I  agree  with  the  view  my  brother  Martin  has  expressed.  I 
do  not  participate  in  the  doubt  at  one  time  entertained  by 
my  brothers  Martin  and  BramwelL  This  rule  is  laid  down 
by  Mr.  Jarman  in  his  Treatise  on  Wills  {a),  that  *^  if  the  con- 
tingency of  the  devise  consists  in  the  uncertainty  of  the  object, 
as  if  lands  be  devised  to  the  person  who  shall,  at  a  specified 
time,  be  the  testator's  heir  of  the  name  of  H.,  no  person 
will  be  duly  qualified  to  take  under  the  will  unless  he  bears 
the  name  at  that  time." 

Judgment  for  the  plaintiff. 
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Cox  and  Others  v.  The  Lord  Mayor,  Aldermen^  and 
Common  Councillors  of  the  Citt  of  London. 

4e  dt^y^  Prohibition.— The  declaration  stated,  that  the  city 

pSdnt  be^/  of  London  is,  and  immemorially  has  been,  an  ancient  city; 

SfdM ^  ^^^  ^^^  there  is,  and  immeroorially  has  been,  a  certain  court  of 

Court,  to  her  present  Majesty,  or  her  Majesty's  predecessors,  kings  or 

attach  a  debt  .        , 

due  to  the        queens  in  England,  holden  or  to  be  holden  for  the  said  city 

defendant  -  _ 

from  a  thiid  of  London,  before  the  mayor  and  aldermen  of  the  said  city 

E^e^g^°  for  the  time  being,  in  the  chamber  of  the  Guildhall  of  and 

S^^uri^ic^  in  the  said  city.   And  heretofore,  to  wit,  on  the  17th  Septem- 

noni  d^^'^e  ^^'  ^®^^»  ^^^^^  Buckmaster  and  Robert  Addams,  trading 

pwties  are  as  W.  Buckmaster  and  Co.,  went  into  the  said  court  holden 

atizens  or 

resident  in        for  the  Said  city,  before  the  mayor  and  aldermen,  in  the 

the  city,  and  •  j     i 

neither  the  said  chamber  of  the  Guildhall  of  and  in  the  said  city,  and 
nor  that  affirmed  a  plaint  against   Richard   Farquharson,  &c,,  in 

garnishTe  ^  ^  P'^^  ^^  ^^^^  ^^  demand  for,  to  wit,  86/.  3«. ;  and  it 
thTdty.ls*'^"*  was  returned  and  certified  to  the  same  court  that  the 
Toid inlaw.      ggij  g,^   Farquharson  had  nothing  within  the  said  city, 

or  the  liberties  thereof,  whereby  be  could  be  summoned, 
nor  was  he  to  be  found  within  the  said  city  aad 
liberties,  and  the  said  plaint  was  returned  ''nihil;**  and 
thereupon,  at  the  same  court,  then  and  there,  before  the 
said  major  and  aldermen,  the  said  S.  Buckmaster,  and  R. 
Addams  surmised  and  alleged  that  Richard  Cox,  C.  Ham- 
mcrsley,  &c.  (naming  all  the  plaintifis)  were  debtors  to  the 
said  R.  Farquharson  in  a  certain  sum,  to  wit,  the  sum  of 
86/.  35.,  and  had  garnishment  against  the  said  R.  Cox,  C. 
Hammersley,  &c.,  to  warn  them  to  come  in. and  answer 
whether  they  were  indebted  in  the  manner  alleged  by  the 
said  S.  Buckmaster  and  R.  Addams ;  and  the  said  R.  Cox, 
C.  Hammersley,  &c.,  were   thereupon   warned  to  come 
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in,  at  the  said  court  holden  for  the  said  city,  before  the 
major  and  aldermen  of  the  said  city^  at  the  said  Guildhall 
of  and  in  the  said  city,  on  the  12th  October,  1860,  and  to 
answer  whether  they  were  indebted  in  the  manner  alleged 
as  aforesaid ;  and  the  said  R.  Cox,  &c.,  did,  at  the  said  last 
mentioned  court,  by  their  attorney,  come  in  and  appear  to 
the  said  warning;  and  the  said  R.  Farquharson  has  not 
appeared  to  the  said  plaint.     And  the  said  R.  Cox,  C. 
Hammersley,  &c.,  aver  that  they,  and  the  said  S.  Buck- 
master  and  R.  Addams,  and  the* said  R.  Farquharson,  did 
not,  nor  did  any  or  either  of  them,  at  the  time  when  the 
said  S.  Buckmaster  and  R.  Addams  so  went  into  court  and 
aflSrmed  the  said  plaint  as  aforesaid,  reside,  dwell,  or  carry 
on  business,  nor  have  they,  or  any  or  either  of  them,  at  any 
time  since  resided,  dwelt,  or  carried  on  business,  within  the 
said  city  of  London,  or  the  liberties  thereof,  or  within  the 
jurisdiction  of  the  said  court ;  and  that  the  alleged  debt  in 
the  said  plea  in   the  said  plaint  so  affirmed  as  aforesaid 
mentioned,  or  the  said  debt  alleged  to  be  due  from  the  said 
R.  Cox,  C.  Hammersley,  &c.,  to  the  said  R.  Farquharson 
in  the  said  garnishment  mentioned  as  aforesaid,  did  not, 
nor  did  either  of  them,  arise  or  accrue  within  the  said  city, 
of  London,  or  the  liberties  thereof,  or  within  the  jurisdic- 
tion of  the  said  court  before  the  said  mayor  and  aldermen 
of  the  said  city,  by  means  whereof  the  said  court  before  the 
mayor  and  aldermen  aforesaid  had  not  jurisdiction  over  the 
said   plaint,  or  the  said  proceedings  thereunder,  or  over 
the  said  garnishment,  or  over  the  said  R.  Cox,  C.  Ham- 
mersley &c.,  as  garnishees,  or  over  the  said  alleged  debts  in 
the  said  plaint  mentioned,  or  over  the  said  R.  Farquharson, 
at  any  time  during  the  said  alleged  proceedings  aforesaid : 
Nevertheless  the  said  court  before  the  said   mayor  and 
aldermen,  and  the  said  mayor  and  aldermen,  did  assume  to 
have,  and  did  take  upon  themselves,  jurisdiction  in  the  pre- 
mises, and  did  proceed  with  the  said  garnishment  against 
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1862«  ^®  ^id  ^«  ^^^9  ^»  Hammersley,  &c,  and  the  said  plaint 
and  garnishment  are  now  pending  and  being  proceeded 
with  in  the  said  court,  whereby  the  said  R.  Coz,  C.  Ham- 
merslejy  &c.»  are  prejudiced,  and  have  sustained  damage 
to  the  value  of  1000/. ;  wherefore  the  said  R.  Cox,  C. 
Hammersley,  &c.,  the  aid  of  the  Court  of  the  said  lady 
the  Queen,  before  the  Barons  of  her  Exchequer,  now  here, 
most  humbly  imploring,  pray  remedy  by  the  writ  of  the 
said  lady  the  Queen,  of  prohibition  to  the  said  mayor  and 
aldermen,  in  form  of  law,  to  be  directed  to  prohibit  them 
from  holding  and  proceeding  with  the  plaint  and  plea  and 
garnishment  aforesaid,  the  premises  aforesaid  anywise  con- 
cerning, further  before  them. 

Plea  (inter  alia). — That  the  city  of  I/>ndon  now  is,  and 
immemorially  has  been,  an  ancient  city,  and  that  there  is, 
and  immemorially  has  been,  a  custom  therein  that  if  any 
plaint  of  debt  shall  be  levied  or  affirmed  by  any  person 
in  the  court  of  the  lord  the  King,  before  the  mayor  and 
aldermen  for  the  time  being,  in  the  chamber  of  the  Guild- 
hall of  the  same  city,  so  that  by  virtue  of  such  plaint 
the  same  court  shall  command  any  serjeant-at-mace  of 
the  same  mayor  within  the  same  city,  and  the  minister 
of  such  court,  to  summon  the  party  defendant  in  the  same 
plaint  specified  to  appear  at  the  court  of  the  lord  the 
King,  in  the  chamber  of  the  Guildhall  of  the  same  city 
bolden  before  the  mayor  and  aldermen  of  such  city,  to 
answer  the  plaintiff  in  the  same  plaint  named  in  the  plea 
in  such  plaint  specified ;  and  such  serjeant-at-mace  and 
minister  at  such  court  whereat  such  plaint  shall  be  levied  or 
affirmed  shall,  by  virtue  of  such  precept,  testify  by  word  of 
mouth,  to  the  same  mayor  and  aldermen,  that  the  defend- 
ant in  the  same  plaint  named  had  nothing  within  the  liberty 
of  the  city  aforesaid  whereby  he  might  be  summoned,  and 
then  the  same  defendant  at  the  same  court  shall  make 
default ;  and  thereupon  in  such  court  the  plaintiff  named  in 


TRINITY  TERH^    26    YICT. 

such  plaint  shall  testify  and  allege  by  word  of  mouth,  to  the 
same  mayor  and  aldermen,  that  some  other  person,  for  any 
cause  whatsoever,  is  indebted  to  such  defendant  in  any  sum 
of  money  amounting  to  the  debt  in  the  plaint  aforesaid 
specified,  or  part  thereof;   then,  on  the  petition  of  the 
plaintiff  in  the  same  plaint  named,  the  same  court  shall 
command  such  seijeant-at-mace  and  minister  that  the  same 
seijeant  shall  attach  the  defendant  in  such  plaint  named  by 
such  sum  being  in  the  hands  or  custody  of  such  other  person 
found,  within  tlie  jurisdiction  of  the  said  court ;  and  then,  if 
such  seijeant-at-mace  and  minister  of  the  court  return  and 
certify  to  such  court  such  defendant  to  be  attached  accord- 
ing to  the  said  custom  by  such  sum  of  money  so  being  in  the 
hands  or  custody  of  such  other  person  to  be  defended  and 
kept,  so  that  such  defendant  in  such  plaint  named  may  or 
might  appear  at  the  same  or  the  then  next  court  holden  or 
to  be  holden,  to  answer  such  plaintiff  in  the  plea  in  such 
plaint  specified;  and  if  the  defendant  at  that  and  three 
other  courts  then  next  severally  holden  or  to  be  holden 
before  the  mayor  and  aldermen  of  the  said  city,  in  the 
chamber  of  the  Guildhall  of  the  said  city,  being  solemnly 
called,  does  not  appear,  but  makes  default,  and  such  four 
defaults,  according  to  the  custom   of  the  said  city,  are 
recorded  against  such  defendant  at  such  four  courts  after 
such  attachment   made,  if  such  plaintiff  in   such   plaint 
named  at  every  of  such  four  courts  in  his  own  person  or 
by  his  attorney  appeared,  according  to  the  custom  of  the 
said  city,  then,  and  at  the  last  of  the  said  four  courts,  or  at 
any  court  holden  or  to  be  holden  after  such  four  defaults 
recorded,  at  the  petition  of  such  plaintiff  in  such  plaint 
named  made  to  the  court,  it  is  and  has  been  used  for  the  court 
to  command  such  or  any  other  serjeant-at-mace  and  minis- 
ter of  the  court  to  warn  such  other  person,  so  being  found 
within  the  said  city,  according  to  the  custom  of  the  said 
city,   to  be  and   appear  at   any   court  afterwards  to  be 
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1862.        holden  before  the  mayor  and  aldermen  of  the  said  city» 
Cox         ^^  shew   if  anything  he  has  or  knows  to  say  for  him- 
V-  self  why  such  plaintiff  in  such  plaint  ought  not  to  have 

LoKDov.  execution  of  such  sum  so  attached  as  aforesaid ;  and  if  at 
such  court  such  serjeant*at-mace  return  and  certify  such 
other  person  in  whose  hands  such  sum  of  money  is  or  has 
been  attached  to  be  warned,  according  to  such  custom,  to 
be  and  appear  in  the  same  court  to  shew  such  cause,  and 
if  such  person  so  warned,  being  solemnly  called  at  such 
court,  do  not  appear,  or  has  not  appeared,  but  makes  or 
has  made  default,  then  it  is,  and  from  time  immemorial  it 
has  been,  used  and  accustomed  for  such  court  to  award 
such  plaintiff  to  have  execution  of  such  sum  so  attached 
to  satisfy  such  plaintiff  the  debt  in  such  plaint  specified,  or 
80  much  thereof  as  such  sum  so  attached  extends  of  has 
extended  to  satisfy,  by  sufficient  pledges  to  be  found  and 
given  by  such  plaintiff  in  such  plaint  named  in  the  court, 
according  to  such  custom,  to  restore  to  such  defendant  such 
sum  of  money  so  attached,  if  such  defendant,  within  a  year 
and  a  day  thence  next  ensuing,  come  or  has  come  into  the 
court  so  holden,  and  disproves  or  avoids,  or  has  disproved 
or  avoided,  such  debt  in  such  plaint  mentioned,  according 
to  the  custom  of  the  said  city ;  and  that  afler  such  pledges 
found  and  execution  had  of  such  sums  so  in  the  hands  and 
custody  of  such  other  person  attached  and  defended  by  the 
plaintiff  in  such  plaint  named,  such  other  person  in  whose 
hands  or  custody  such  sum  is  or  has  been  attached,  or  is  or 
has  been  discharged,  against  such  defendant,  of  the  sum  so 
attached  and  had  in  execution,  and  such  defendant  in  such 
plaint  named  is  or  has  been  discharged  against  the  said  plain- 
tiff of  so  much  of  his  debt  in  such  plaint  demanded  by  such 
plaintiff,  so  long  as  such  judgment  and  execution  remain  in 
force  and  effect,  not  revoked  or  disproved  by  such  defend- 
ant ;  and  if  such  sum  of  money  so  attached  and  defended, 
and  had  in  execution,  amount  not,  nor  has  amounted,  to 
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the  whole  sum  of  the  debt  in  and  by  the  said  plaint  de- 
manded by  such  plaintiff  against  such  defendant,  then  such 
plaintiff,  by  the  custom  of  the  said  court,  is  and,  from  time 
immemorial,  has  been  used  and  accustomed  to  have  pro-  London. 
cess  against  such  defendant,  according  to  such  custom,  for 
the  residue  of  his  debt  by  him  in  such  plaint  demanded. 
That  the  said  custom,  and  all  other  customs  of  the  said  city 
obtained  and  used  in  the  same  city  during  all  the  time 
aforesaid,  were,  by  authority  of  a  parliament  holden  in  the 
seventh  year  of  the  reign  of  his  Majesty  Richard  11.,  King 
of  England, *and  by  divers  other  statutes,  ratified  and  con* 
firmed  to  the  then  mayor  and  commonalty  of  the  said  city, 
and  their  successors.  And  the  defendants  say,  that  S.  Buck- 
master  and  R.  Addams,  trading  as  W.  Buckmaster  and  Co., 
before  the  commencement  of  this  action,  to  wit,  on  the 
17th  September,  1860,  in  their  own  proper  person,  came 
into  the  court  of  our  Sovereign  lady  the  Queen,  then  before 
the  mayor  and  aldermen  of  the  said  city  of  London,  in  the 
chamber  of  the  Guildhall  of  and  within  the  said  city,  accord- 
ing to  such  custom,  the  said  chamber  then  and  still  being 
in  and  parcel  of  the  said  Guildhall,  and  then  and  there 
affirmed  a  certain  plaint  against  R.  Farquharson,  in  a  plea 
of  debt  on  demand  for  160/.,  &c.,  and  there  appointed  in 
their  stead  G.  Ashley  their  attorney,  against  the  said  R.  Far- 
quharson, in  the  plea  of  the  said  plaint,  according  to  such 
custom,  and  it  was  granted  to  him,  &c. ;  whereupon,  at 
the  petition  of  the  said  S.  Buckmaster  and  R.  Addams  then 
jEind  there  made  to  such  court  by  their  said  attorney,  and 
by  virtue  of  such  plaint,  it  was  then  and  there  commanded 
by  the  said  court  to  C.  Fitch,  then  being  one  of  the 
seijeants-at-mace  of  the  said  mayor,  and  a  minister  of 
such  court,  that  he,  according  to  such  custom,  should  sum- 
mon the  said  R.  Farquharson  to  appear  at  the  same  court 
so  holden  before  the  mayor  and  aldermen  of  the  said  city, 
to  answer  the  said  S.  Buckmaster  and  the  said  R.  Addams 
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in  the  plea  in  each  plaint  specified ;  and  that  sach  serjeant- 
at^mace  should  return  and  certify  what  he  should  do  by  virtue 
^,   ^'  of  the  said  precept.   That  afterwards,  at  the  same  court,  the 

Hatob  of  '^        '^ 

LoHDoir.      said  seijeant-at^mace,  according  to  such  custom,  returned 

and  certified  to  the  same  court  that  the  said  R.  Farquharson 
bad  nothing  within  the  said  city,  or  the  liberties  thereof, 
whereby  he  could  be  summoned,  nor  was  he  to  be  found 
within  the  same ;  and  thereupon  the  said  R^  Farquharson  was 
then  and  there  at  the  same  court  solemnly  called,  and  did  not 
appear,  but  made  default.  That  thereupon,  afterwards,  and 
before  the  commencement  of  this  action,  to'  wit,  on  the 
17  th  September  last  mentioned,  at  the  same  court,  it  was 
alleged  by  the  said  &  Buckmaster  and  R.  Addams,  by  their 
said  attorney,  that  the  now  plaintifis  owed  to  the  said  R. 
Farquharson  86/.  3s.  in  monies  numbered  as  the  proper 
monies  of  the  said  R.  Farquharson,  and  then  had  and 
detained  the  same  in  their  hands  and  custody.  Thereupon 
the  said  S.  Buckmaster  and  R.  Addams,  by  their  said 
attorney,  then  and  there  prayed  process,  according  to  such 
custom,  to  attach  the  said  R.  Farquharson  by  the  said 
S6L  Ss.  being  in  the  hands  and  custody  of  the  now  plain- 
tifis, so  that  the  said  R,  Farquharson  might  appear  at  the 
next  such  court  to  be  held  before  the  mayor  and  aldermen 
.  of  the  said  city,  in  the  chamber  of  the  Guildhall  of  and 
in  the  said  city,  to  answer  the  said  S.  Buckmaster  and 
R.  Addams  in  the  plea  in  such  plaint  specified.  Where- 
upon, at  their  said  petition,  it  was  then  and  there  com- 
manded by  such  court,  before  the  commencement  of  this 
action,  to  the  said  serjeant-at-mace  and  minister  of  the  said 
court,  that  he,  according  to  such  custom,  should  attach  the 
said  R.  Farquharson  by  the  said  86/.  3^.  so  being  in  the 
hands  and  custody  of  the  now  plaintiifs  as  aforesaid,  and 
the  same  in  their  hands  and  custody  defend  and  keep 
according  to  such  custom,  so  that  the  said  R.  Farquharson 
might  appear  at  the  then  next  such  court  to  be  holdcn 


XKINITT  T£BM^    25    VICT.  845 

before  the  mayor  and  aldermen  of  the  said  city^  &c.,  accord-  1862. 
ing  to  such  custom,  to  answer  the  said  S.  Buckmaster  and 
R.  Addams  in  the  plea  in  the  said  plaint  specified ;  and  that 
the  said  seijeant-at-mace,  &c.,  should  then  return  and  certify 
to  such  court  what  he  should  do  by  virtue  of  that  precept ; 
and  the  same  day  was  given  to  the  said  S.  Buckmaster  and 
R.  Addams.  That  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit,  the  5th  October,  in  the  year  afore- 
said, they,  the  now  plaintiffs,  beinff  then  found  within  the 
said  citys  and  within  the  jurisdiction  of  the  said  court,  were 
then  and  there  duly  warned,  according  to  the  said  custom, 
by  the  said  seijeant-at-mace,  &c.,  not  to  part  with  the  said 
sum  of  86^  3^.  without  the  license  of  the  said  court,  but 
the  same  in  their  hands  and  custody  safely  to  keep,  so  that 
the  said  R.  Farquharson  might  be  attached  thereby,  that  he 
might  appear  at  the  said  court  to  answer  the  said  S.  Buck- 
master  and  R.  Addams  in  the  plea  in  the  said  plaint  specified. 
That  thereupon  the  said  serjeant*at-mace  duly  attached  the 
said  R.  Farquharson  by  the  said  sum  of  86/.  3s.  That  after- 
wards, to  wit,  at  the  said  then  next  court  holden  before  the 
scud  mayor  and  aldermen  of  the  said  city,  in  the  said  cham- 
ber of  the  Guildhall  of  the  said  city,  on  the  6th  October  last 
aforesaid,  the  said  seijeant-at-mace  returned  and  certified 
to  the  same  court  that  he,  by  virtue  of  the  said  precept, 
had  theretofore,  to  wit,  on  the  5th  October,  in  the  year 
last  aforesaid,  attached  the  said  R.  Farquharson  by  the 
said  86/.  3^.  so  being  in  the  hands  of  and  custody  of 
the  now  plaintifis,  and  the  same  had  defended  and  kept 
in  their  hands  and  custody  according  to  such  custom,  so 
that  the  said  R.  Farquharson  might  appear  at  the  said 
court  so  holden  on  the  said  6th  October,  in  the  year  afore- 
said, to  answer  the  said  S.  Buckmaster  and  R.  Addams 
in  the  said  plea  in  their  said  plaint  specified.  That 
thereupon  the  said  R.  Farquharson  at  the  same  court 
was    solemnly    called;    but    did    not    appear,    but   then 
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1862.  made  a  first  default,  which  said  first  default  at  the  same 
court  was  recorded  according  to  such  custom.  That  there- 
upon, according  to  such  custom,  a  further  day  was  then 
given  by  the  same  court  to  the  said  R.  Farquharson  to 
appear  at  the  then  next  court  to  be  holden  before  the 
mayor  and  aldermen  of  the  said  city,  in  the  chamber  of  the 
Guildhall  of  the  said  city,  on  the  8th  October.  That 
thereupon  the  said  R.  Farquharson  was  solemnly  called, 
but  did  not  appear,  but  then  made  a  second  default,  which 
said  second  default  at  the  same  court  was  recorded  accord- 
ing to  cnstom.  That  thereupon,  according  to  such  custom, 
a  further  day  was  then  given  by  the  same  court  to  the  said 
B.  Farquharson  to  appear  at  the  next  such  court  to  be 
holden  before  the  mayor  and  aldermen  as  aforesaid.  That 
thereupon  the  said  R.  Farquharson  was  solemnly  called, 
but  did  not  appear,  but  then  made  a  third  default,  which 
said  third  default  was  duly  recorded  according  to  such 
custom ;  and  thereupon,  according  to  such  custom, *a  fur- 
ther day  was  then  given  by  the  same  court  to  the  said  R. 
Farquharson  to  appear  as  aforesaid.  That  thereupon  the 
said  R.  Farquharson  was  solemnly  called,  but  did  not 
appear,  but  then  made  a  fourth  default,  which  said  fourth 
default  was  duly  recorded  according  to  such  custom.  That 
thereupon,  afterwards,  and  after  the  said  four  defaults  had 
been  recorded  as  aforesaid  by  the  same  court  against  the 
said  R.  Farquharson  in  the  plea  aforesaid,  according  to 

such  custom,  the  said  S.  Buckmaster  and  R.  Addams 
having  appeared  at  each  and  every  of  such  courts  so  held 
as  aforesaid,  by  their  said  attorney,  then  at  the  same  court 
prayed  process,  according  to  such  custom,  to  warn  the  now 
plaintifis,  the  garnishees,  to  be  and  appear  in  the  same  court 
to  be  holden  on  the  31st  October  then  instant,  to  shew  cause 
why  the  s^id  S.  Buckmaster  and  R.  Addams  should  not 
have  execution  of  the  said  86/.  3$,  so  attached  in  their 
hands  and  custody.     That  thereupon,  at  such  court  as 
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aforesaid,  at  the  petition  of  the  said  S.  Buckmaster  and 
R.  Addams  made  in  such  court,  it  was  commanded  hj  the 

said  court  to  the  said  serjeant-at-mace,  that  he,  according  *- 

"      Matob  of 

to  such  custom,  should  warn  and  make  known  to  the  now  Londom. 
plaintiffs,  being  the  garnishees,  to  be  and  appear  in  such 
court  to  be  so  as  aforesaid  holden  on  the  31st  October 
then  instant,  to  shew  cause  why  the  said  S.  Buckmaster 
and  R.  Addams  should  not  have  execution  of  the  said 
867.  Ss.  so  attached  in  their  hands  and  custody ;  and  that 
the  said  seijeant-at'-mace  should  then  return  and  certify 
to  the  same  court  what  he  should  have  done  by  virtue  of 
such  precept;  and  the  same  day  was  given  by  the  same 
court  to  the  said  S.  Buckmaster  and  R.  Addams  to  be  there 
according  to  such  custom.  That  afterwards,  to  wit,  on  the 
25th  October  aforesaid,  they,  the  now  plaintiffs,  were,  within^ 
the  said  city,  duly  warned  by  the  said  serjeant-at-mace  to 
be  and  appear  at  such  court,  to  be  as  aforesaid  holden 
on  the  31st  October,  to  shew  cause  why  they,  the  said  S. 
Buckmaster  and  R.  Addams^  should  not  have  execution  of 
the  said  sum  of  86/.  Ss.  That  at  the  said  court  holden  on 
the  31st  October,  in  the  year  last  aforesaid,  the  said  S.  Buck- 
master  and  R.  Addams,  by  their  said  attorney,  appeared 
and  the  said  serjeant-at-mace  then  returned  and  certified 
to  the  same  court  that  he,  by  virtue  of  *such  precept  to  him 
directed  according  to  such  custom,  had  warned  and  made 
known  to  the  now  plaintiffs,  the  garnishees,  to  be  and 
appear  at  the  same  court  to  shew  such  cause ;  and  there- 
upon, at  the  same  court,  the  now  plaintiffs,  the  garnishees 
in  such  attachments,  were  solemnly  called,  according  to 
such  custom,  and  appeared,  and  appointed  in  their  stead 
C.  Oxton  their  attorney,  and  had  leave  to  imparl  &c.,  until 
&C.  And  the  defendants  say  that  the  garnishment  against 
the  plaintiffs,  and  the  warning  of  them,  and  appearance 
by  them,  in  the  declaration  alleged,  were  and  are  the  said 
garnishment,  warning,  and  appearance  in  this  plea  set  out> 
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and  no  other,  and  by  means  whereof  the  said  court  before 

the  mayor  and  aldermen  aforesaid  had  jurisdiction  over  the 

,  «•  said  plaint  and  proceedings,  and  over  the  said  garnishment, 

LoRDOK.      and  over  the  plaintiffs  in  this  action,  as  garnishees,  and  over 

the  said  R.  Farquharson. 

Demurrer  and  joinder  therein. 

Replication : — That  the  said  custom  in  the  said  plea  meci- 
tioned  does  not  extend  to,  or  authorize  or  give  jurisdiction 
to  the  said  court  of  the  said  mayor  and  aldermen  over  any 
plaint  of  debt  to  be  levied  or  aiSrmed,  or  levied  or  affirmed, 
by  a  person  or  persons  who  at  the  time  of  the  levying  or 
affirming  thereof  does  or  do  not  reside,  dwell,  or  carry  on 
business  within  the  said  city  of  London  or  the  liberties 
thereof;  or  where,  at  the  time  of  the  levying  or  affirming  of 
'  the  plaint,  the  defendant  or  defendants  in  such  plaint  men- 
tioned  shall  not  reside,  dwell  or  carrv  on  business  in  the 
said  city  of  London  or  the  liberties  thereof;  nor  where 
the  debt  or  cause  of  action  in  the  plaint  mentioned 
shall  not  have  been  contracted,  or  shall  not  have  accrued, 
within  the  said  city  of  London  or  the  liberties  thereof; 
and  that  the  said  custom  does  not  extend  to  or  authorise 
the  plaitttiff  named  in>  a  plaint  to  testify  and  allege,  by 
word  of  mouth,  to  the  same  mayor  and  aldermen,  that 
any  other  person,  for  any  cause  whatsoever,  is  indebted 
to  such  defendant  in  such  plaint  mentioned  in  any  sum 
of  money  amounting  to  the  debt  in  the  plaint  specified, 
or  part  thereof ;  nor  the  same  court  to  command  the  ser- 
jeant-at-mace  and  minister  to  attach  the  defendant  in  such 
plaint  named  by  such  sum  being  in  the  hands  or  custody 
of  such  other  person,  where  such  other  person  does  not 
at  the  time  of  such  testification  or  allegation,  and  of  such 
command  to  the  said  seijeant-at-mace  and  minister,  reside, 
dwell  or  carry  on  business  within  the  said  city  of  London 
or  the  liberties  thereof;  nor  where  the  debt  or  cause  of 
action   so   testified  or  alleged  against  such  other  person 
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has  not  arisen  or  accmed  within  the  said  city  of  London 
or  the  liberties  thereof;  and  the  said  custom  does  not 
give  jurisdiction  to  the  said  court  of  the  mayor  and  alder- 
men aforesaid  to  attach,  as  in  the  said  plea  mentioned,  a 
person  who  does  not,  at  the  time  of  the  testification  or 
allegation  and  command  aforesaid,  reside,  dwell  or  carry  on 
business  within  the  said  city  of  London  or  the  liberties 
thereof;  nor  where  the  debt  or  cause  of  action  so  testified 
and  alleged  against  such  other  person  has  not  arisen  or 
accrued  within  the  said  city  or  the  liberties  thereof. 
Demurrer  and  joinder  therein  (a). 
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LOSOON. 


Montagu  Chambers  {Griffiis  with  him)  argued  for  the  plain* 
tifls  (&)• — The  plea  is  bad.  It  alleges  a  custom  by  which 
the  Lord  Mayor's  Court  assumes  jurisdiction  in  respect 
of  debts  contracted  without  the  city  of  London  by  persons 
not  resident  or  carrying  on  business  within  the  city.  Such 
a  custom  is  void  in  law.  In  the  preface  to  Bohun's  Privi* 
l^a  Londini,  reference  is  made  to  the  ancient  charters 
granted  to  the  citizens  of  London,  the  earliest  of  which  was 
in  the  reign  of  William  the  Conqueror.  The  charter 
granted  in  the  16  Car.  2  was  merely  a  confirmation  of  the 
liberties  and  privileges  of  the  citizens  of  London.  The 
custom,  as  described  in  the  Liber  Albus(c)  of  the  city 


(a)  The  defendftots  also  re- 
joined that  the  custom  is  and  im- 
memorially  has  been  as  alleged  in 
the  plea,  upon  which  the  plaintiffs 
took  issue,  and  on  the  20th  of 
Norember  Russell  Gumey,  Esq., 
Recorder  of  London,  came  into 
Court  and  cerKfied  the  custom  as 
alleged  in  the  plea. 

(h)  In  last  Michaelmas  Term, 
Nov.  20  and  22.  Before  Pollock^ 
C.  B.,  BramweU,  B.,  ChanneU,  B., 
and  WUde,  B. 

(c)  The  Liber  Albus  of  the 


City  of  London  was  compiled,  in 
the  year  1419,  bj  John  Carpen- 
ter, Common  Clerk,  and  Richard 
Whitington,  Major.  In  page  183 
of  the  translation,  edited  by  H. 
T.  Riley,  and  published  in  the 
year  1861,  the  custom  (so  far  as 
material  to  the  present  case)  is 
described  as  follows : — 

**  Item,  when  plaint  of  debt  is 
made  before  one  of  the  said 
sheriffs  and  it  is  testified  by  the 
officer  that  the  defendant  has  not 
sufficient  assets  in  the  city,  and 
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1862. 


of  London,  is  confined  to  goods  or  debts  toithtn  the  city. 
In  a  case  of  Bowser  v.  CoUim,  (22  Edw.  4,  pi.  11  [B.]),  Ster- 
key^  Recorder  of  London,  certified  the  custom  as  follows : — 
**  That  if  a  plaint  be  affirmed  in  London  before  &c.  against 
any  person,  and  it  be  returned  ^*  nihil,'*  if  the  plaintiff  can 
surmise  that  another  person  within  the  city  is  a  debtor  to  the 
defendant  in  any  sum,  he  shall  have  garnishment  against  him 
to  warn  him  to  come  in  and  answer  whether  he  be  indebted 
in  the  manner  alleged  by  the  other,  and  if  he  comes  in  and 
does  not  deny  the  debt,  it  shall  be  attached  in  his  hands, 
and  after  four  defaults  recorded  on  the  part  of  the  defendant, 
such  person  shall  find  new  surety  to  the  plaintiff  for  the 
said  debt;  and  judgment  shall  be  that  the  plaintiff  shall 
have  judgment  against  him,  and  that  he  shall  be  quit 
against  the  other,  after  execution  sued  out  by  the  plaintiff:" 
PuUing's  Customs  of  I^ondon,  p.  188.  Therefore  the  custom 
as  alleged  in  the  plea  does  exist.  But  assuming  that  it 
does,  it  is  a  custom  that  a  particular  class  of  persons  shall, 
through  the  instrumentality  of  an  inferior  court,  have  juris- 
diction over  all  other  persons.  In  Bac.  Abridg.  tiL  Cus- 
toms (C),  it  is  said  that  ^*  every  custom  which  appears  to 


allegation  is  made  by  the  plaintiff 
that  the  defendant  has  goods  and 
chattels,  or  debts  in  other  hands 
or  in  other  keeping  within  the  said 
citj ;  and  it  is  prayed  by  the  said 
plaintiff  that  such  goods  and  chat- 
tels maybe  arrested  and  the  debts 
stopped ;  then,  at  the  suit  and 
suggestion  of  such  plaintiff,  such 
goods  and  chattels  whenever  they 
may  be  found  within  the  city, 
shall  be  arrested,  and  the  debts 
stopped  in  the  hands  of  the 
debtors,  at  peril  of  the  plaintiff. 

**And  upon  this  the  plaintiff 
shall  continue  his  suit  at  four 
courts  before  the  same  sheriff 
before  whom  the  plaint  was  firat 


alleged,  until  such  time  as  the 
defendant  shall  have  been  four 
times  demanded ;  and  if  the  de* 
fendant  does  not  appear  at  the 
fourth  court,  and  makes  four  de« 
faults,  then  the  defaulter's  goods 
and  chattels,  so  arrested,  shall  be 
appraised  and  delivered  to  the 
plaintiff;  and  if  the  goods  be  not 
of  the  same  value  as  the  debt, 
then  the  debts  stopped  in  the 
hands  of  the  debtors  shall  be 
levied  and  delivered  to  the  said 
plaintiff,  up  to  the  amount  in 
demand,  and  such  arrests  of  goods 
and  stoppages  of  monies  are  called 
'Foreign  Attachments,*  according 
to  the  custom  of  the  city,'*  &c. 


Cox 
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have  been  unreasonable  in  itself,  as  being  against  the  good        1862. 
of  the  commonwealth  or  injurious  to  a  multitude,  though 
beneficial  to  a  particular  person  &c.,  is  void,  nor  can  any 

Mayor  Of 

contmuance  of  such  a  custom  give  it  sanction  or  make  that  LoxDoa. 
good  which  was  void  in  its  creation,"  The  custom  here 
set  op  is  injurious  to  a  vast  multitude,  because  proceedings 
raay  be  taken  against  persons  without  their  knowledge,  not 
only  whilst  they  are  in  this  country,  but  even  whilst  they 
are  abroad.  In  order  to  give  the  Court  jurisdiction^ 
the  garnishee  or  the  goods  must  be  within  the  city  of 
London  at  the  time  of  the  attachment  In  Andrews  v. 
Ckrke(a)f  the  garnishee  pleaded  that  the  debt  due  (lom 
him  to  the  defendant,  and  the  contract  on  which  it  was 
founded,  arose  and  was  made  in  the  county  of  Middlesex, 
and  out  of  the  jurisdiction  of  the  Court ;  but  the  Court  said 
that  was  not  material,  "for  it  was  always  the  custom  in 
London  to  attach  debts  upon  bills  of  exchange,  and  gold- 
smiths' notes,  &c.,  if  the  goldsmith  who  gave  the  note,  or 
the  person  to  whom  the  bill  is  directed  Uvetfi  within  the  eky, 
without  any  respect  had  to  the  place  where  the  debt  was 
contracted."  Tamm  v*  Williams  (b)  is  an  express  authority 
that  the  garnishee  must  reside,  or  the  goods  must  be  within 
the  city  of  London.  In  the  notes  to  TurliWs  Case  (c)  it  is 
said  that  if  the  plea  of  foreign  attachment  states  the  custom 
to  be,  *'that  if  any  person  be  or  hath  been  indebted  to  any 
other  person  within  the  city,  it  ought  to  aver  that  the  defen- 
dant in  the  plaint  was  indebted  to  the  plaintiff  within  the 
city;*'  but  it  is  not  necessary  so  to  aver  the  custom;  it 
is  enough  to  state  that  the  garnishee  was  warned :  Banhs  v. 
Self(d).  In  Vin.  Abridg.  tit  «  Customs  of  London"  (K)  3, 
it  is  said :  **  If  in  bar  of  an  action  a  foreign  attachment  is 

(a)  Garth.  25,  (c)  1  Wms.  Saund.  67  h, 

(h)  8  Doug.  281 ;  S.  C.  2  Chit.         (d)  5  Taunt.  234,  note. 
Rep.  438. 

VOL.  I,— H.  &  C.  A  A  BXCH. 
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1862.       pleaded,  that  the  custom  is,  that  if  any  man  bring 

"^^"^      action  against  another  for  any  debt,  and  upon  a  return 

„   ••  made,  that  he  non  est  inventus  et  quod  nihil  unde  &c.,  and 

Mayor  of  T    .        ,      «■         i      j  r 

LoHDON.  thereupon  surmises  that  any  other  is  indebted  to  the  defen- 
dant in  such  a  sum,  and  thereupon  to  pray  process  to 
attach  the  sum  in  his  hands,  and  to  defend,  ita  quod  the 
defendant  appears  to  answer  the  plaintiff,  and  the  serjeant 
returns  that  he  hath  attached  him  to  defend  the  sum  in  bis 
hands,  and  the  defendant  does  not  appear  at  four  courts  after 
&C.,  that  judgment  shall  be  to  recover  it  in  bis  hands  &&, 
thb  is  no  good  custom,  without  a  surmise  that  the  stranger 
who  is  indebted  to  the  plaintiff  is  within  the  jurisdietbm  of 
the  Court;  and  the  return  of  the  seijeant  is  not  sufficient 
that  he  hath  attached  him  to  defend  it  in  his  hands,  for 
perhaps  the  seijeant  intends  that  he  may  attach  the  debt  in 
his  hands  though  he  be  not  within  the  jurisdiction  of  the 
Court,  and  his  return  shall  not  bind  the  party  without  an 
actual  surmise  thereof  by  the  party  himself:  Trin.  11  Car. 
B.  R.,  between  Sir  Nicholae  Hahe  and  Walker^  adjudged 
upon  a  demurrer,  where  a  foreign  attachment  in  Exeter 
was  pleaded,  which  was  all  one  with  the  custom  of  London, 
and  all  customs  there  confirmed  by  parliament  in  the  time 
of  Queen  Elizabeth."  In  Lord  Barrymore  ▼•  Taylor  (a) 
Lord  Kenyan  ruled  that  the  process  of  foreign  attachment 
was  confined  to  cases  where,  at  the  time  of  the  attachment, 
the  parties  were  resident  in  London.  Crotby  ▼•  Heihering^ 
ton  {b)  decided  that  a  plea  of  payment  under  a  foreign 
attachment  must  state  that  the  garnishee,  at  the  time  of  the 
attachment,  was  within  the  city  of  London.  Moreover,  the 
cause  of  action  must  have  arisen  within  the  jurisdiction : 
De  Haher  ▼.   The  Queen  of  Portugal  (c).    There  Lord 

(a)  1  Esp.  327.  (ft)  4  Man.  &  G.  933. 

(c)  17  Q.  B.  171.213. 
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CampbelU  in  deliveriDg  the  judgment  of  the  Court,  said : — 
**  The  circumstance  that  the  cause  of  action,  if  there  were 
any,  arose  out  of  the  jurisdiction  of  the  Lord  Majorca  9, 

Court,  need  not  be  relied  upon.  Nevertheless,  after  the  Lomdoh. 
strong  assertions  at  the  bar  that  this  is  immaterial  where 
the  defendant  does  not  appear,  we  think  it  right  to  say 
chat,  having  examined  the  authorities,  we  entertain  no 
doubt  that  the  process  of  foreign  attachment  can  only  be 
duly  resorted  to  where  the  cause  of  action  arose  within  the 
jurisdiction  of  the  Court  from  which  it  issues.  The  gar- 
nishee is  safe  by  paying  under  the  judgpient  of  the  Court; 
but  the  objection  that  the  cause  of  action  did  not  arise 
within  the  jurisdiction  of  the  Court,  if  properly  taken,  must 
prevail."  Westoby  v.  Day  {a)  is  an  authority  to  the  same 
effect. 

Sir  F.  Kelly  (  C.  Pollock  with  him),  for  the  defendants. — 
The  question  is  whether  the  custom  is  void  on  the  ground 
that  it  is  unreasonable  and  repugnant  to  every  principle  of 
law.  If  so,  it  must  be  either  because  the  creditor  or  the 
debtor  or  the  garnishee  reside  out  of  the  jurisdiction  of  the 
Lord  Mayor's  Court,  oir  because  the  debt  did  not  arise 
within  it.  Where  a  cause  of  action  arises  within  the  juris- 
diction of  an  inferior  court,  it  may  entertain  the  plaint, 
although  the  parties  reside  out  of  the  jurisdiction.  Again, 
there  is  nothing  to  prevent  a  party  who  resides  within  the 
jurisdiction  of  an  inferior  Court,  from  suing  another  who 
resides  without  the  jurisdiction ;  or  to  prevent  a  party  who 
resides  without  the  jurisdiction  from  suing  a  party  who 
resides  within  it.  The  circumstance  that  the  cause  of 
action  arose  and  the  parties  reside  out  of  the  jurisdiction  of 
the  Lord    Mayor*s  Court  does  not  render  the  custom 

(a)  2  £.  &  B.  605. 
A  A  2 
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1862.  repugnant  to  any  principle  of  law,  for  the  saperior  Conrts 
pronounce  judgment  in  cases  where  the  cause  of  action 
arose  and  the  parties  reside  abroad*  [Bramwell,  B. — 
The  power  of  the  superior  Courts  to  attach  debts,  owing 
from  a  garnishee  to  a  judgment  debtor,  is  expressly  limited 
to  cases  where  the  gambhee  is  within  the  jurisdiction: 
17  &  18  Vict.  c.  125,  s.  61.]  Suppose  an  Austrian  con- 
tracted a  debt  with  a  Frenchman  in  Spain,  if  the  Aus- 
trian happened  to  be  in  England  for  an  hour,  and  was 
served  with  process,  this  Court  might  compel  payment  of 
the  debt  In  Lewis  y.  Masters  (a),  Holt  C.  J.  said,  ''  It  is 
one  thing  if  a  custom  be  different  from  the  law,  and 
another  thing  if  it  be  repugnant  to  it  and  unreasonable.*^ 
It  is  not  unreasonable  that  the  Lord  Mayor's  Court  should 
enforce  payment  of  debts  because  they  were  contracted 
without  the  city  of  London.  No  doubt,  cases  of  partial 
inconvenience  may  arise,  but  they  cannot  affect  an  imme- 
morial custom.  A  translation  of  the  writ  and  certificate  of 
Sterheyy  Recorder,  is  given  in  Brandon  on  Foreign  Attach- 
ment, App.  211,  from  which  it  appears  that  it  is  not 
necessary  that  the  garnishee  should  reside  within  the  city 
of  London.  Confusion  has  arisen  in  some  of  the  cases 
from  not  distinguishing  between  the  residence  of  the  gar* 
nishee  in  the  city  and  his  being  within  it  at  the  time  he  is 
served  with  the  attachment.  In  Tamm  v.  Williams  {b) 
and  Lord  Barnpnore  v.  Taylor  (c)  the  custom  was  not 
directly  pleaded  or  before  the  Court.  In  De  Haber  v.  The 
Queen  of  Portugal  (d)  the  question  was  whether  property 
belonging  to  a  foreign  sovereign  prince  in  his  public  capa- 
city, .could  be  attached   in   the  hands  of  garnishees  in 

(a)  5  Mod.  76.  (e)  1  Esp.  327. 

(ft)  3  Doug.  281 ;  S.  C.  2  Chit.  (rf)  17  Q.  B.  171. 

Bep.  438. 
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London  to  compel  an  appearance  in  a  sail  instituted 
against  him  on  a  cause  of  action  arising  here.  The  case  of 
Halte  ▼.  Walker,  as  stated  in  Viner's  Abridir.  tit.  "Customs     „   »• 

.  ,  Matob  Of 

of  London"  (K)  pi.  3,  is  at  variance  with  other  decisions,  Loxdoh. 
if  it  be  taken  as  deciding  anything  more  than  that  the  gar- 
nishee must  be  within  the  city  of  London  when  the  attach- 
ment is  served.  The  expressions  of  the  Court  in  JVegtcby 
▼•  Day  {a\  so  far  as  regards  the  present  question,  are  mere 
obiter  dicta.  [WUde,  6.— AH  that  the  Court  there  laid  down 
was  that,  in  an  action  against  a  garnishee,  it  is  not  necessary 
for  him,  in  pleading  payment  under  a  foreign  attachment, 
to  shew  that  the  cause  of  action  arose  within  the  city  of 
London.]  Haringtan  v.  Macmarris  (jh)  decided  that  in  a 
foreign  attachment  it  is  not  necessary  that  the  debt  should 
arise  or  the  defendant  reside  within  the  jurisdiction.  In 
Banks  v.  Self  (c)  the  custom  was  pleaded,  but  the  plea  did 
not  aver  that  the  cause  of  action  arose  within  the  city  of 
Jx>ndon;  the  Court,  however,  observed  that  the  uniform 
course  of  pleading  had  been  so  ever  since  the  time  of  the 
Year  Books  in  Edward  the  Fourth's  time,  and  it  was  too 
much  to  ask  them  to  overthrow  so  uniform  a  practice  without 
citing  so  much  as  a  single  applicable  case  in  favour  of  that 
request.  In  Magraih  v.  Hardy  (d)  it  was  held  that  the 
custom  does  not  require  that  any  notice  of  the  proceedings 
should  be  pven  to  the  defendant  in  the  Lord  Mayor's 
Court.  Crosby  v.  Hetherington  {e)  is  an  authority  that  it  is 
only  necessary  that  the  defendant  should  be  within  the  city 
of  London  at  the  time  the  attachment  is  served. 

Moniagu  Chambers,  in  reply,  cited  Bac.  Abridg.  tit  Cus- 
toms of  London  (H.),  Black.  Com.,  vol.  1,  p.  74,  The  City 
of  London  Case(f),  Viner's  Abridg.  tit.  Customs  (I),  pi.  10, 

(a)  2  £.  &  B.  605.  (<0  6  Scott,  627. 

(5)  5  Taunt  228.  (e)  4  AL  &  G.  d33. 

(c)  Id.  234,  note.  (/)  8  Bep.  383. 
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(I  2),  pL  13,  RowUb  v.  Mason  (a),  Regim  v.  The  Mayor  of 
London  (i),   Stannian  v.  Davis  (c),  Huxham  v.  /Smi/A  (rf), 

Mat  R         Anonymous  (e),  Trevor  v.  W^a/Z  (/),  Harwood  v.  i>e  (^). 

LoBDov.  Cbr.  acfv*  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — The  question  in  this  case  arises  on 
demurrer.  The  defendants  have  pleaded  to  the  plaintifls' 
declaration  in  prohibition,  and  the  plaintifis  have  demurred 
to  the  plea,  thereby  confessing  its  truth,  and  denying  its 
validity  in  point  of  law.  We  have,  therefore,  nothing  to 
do  with  the  certificate,  not  of  the  learned  and  respected 
recorder,  but  of  the  mayor  and  aldermen  of  London  by  his 
mouth.  That  certificate  would  be  under  consideration  if 
the  truth  of  the  plea  were  in  issue,  which  on  the  ai|;ument 
of  the  demurrer  it  is  not. 

The  question  then  is,  is  the  custom  set  forth  in  the  plea 
valid  in  law,  assuming  it  to  exist  in  (act?  19ow,  that 
custom  is  thus  stated: — London  is  an  ancient  city;  imme- 
morially  in  it  has  been  a  court,  confessedly  a  local  court, 
with  a  local  jurisdiction,  and  no  more  in  any  respect  except 
as  to  the  matter  in  question.  So  that,  if  any  ordinary 
action  is  brought  in  the  court  by  a  plaintiff  against  a 
defendant  to  recover  a  debt  due  from  one  to  the  other,  the 
cause  of  action  must  arise  within  the  jurisdiction,  and  the 
defendant  ordinarily  must  have  notice  of  the  action  by 
service  of  process  upon  him.  But  besides  this,  the  ordi- 
nary jurisdiction  of  a  local  court,  there  is  claimed  for  this 
court  a  further  power,  viz.,  that  if  a  plaintiff  sues  a  de* 
fendant,  and  if  some  third  person,  who  is  indebted  to  the 

(a)  3  Brownl.  87.  (e)  2  Show.  374. 

(b)  18  Q.  B.  1.  (/)  I  T.  R.  151. 

(c)  1  Salk.  404.  (g)  2  Dyer,  196. 

(d)  2  Camp.  19. 
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defendant,  is  found  within  the  jarisdictioDj  then,  though  1862. 
the  plaintiff's  cause  of  action  against  the  defendant  did  not 
arise  in  the  city ;  though  neither  of  them  is  in  any  sense 
a  citisen,  or  resident  in  the  city ;  and  though  the  debt  of 
the  third  person  in  no  way  arose  in  the  city;  and  though 
that  person  is  in  no  sense  a  citizen  or  resident  in  the  city ; 
though  his  visit  there  is  casual,  or  he  is  only  passing  through 
it,  **  being  found  there,"  then,  without  any  notice  or  attempt 
at  notice  to  the  defendant  by  any  one,  the  debt  due  from 
the  third  person  to  the  defendant  may  be  attached  in  that 
person's  hand.  Thus,  any  one  owing  money  to  another,  if 
he  casually  enter  the  city,  is  subject^  first,  to  a  warning  to 
pay,  though  his  creditor  has  not  sued  him  or  desired  pay- 
ment, and,  on  his  next  visit,  to  an  execution  for  the  amount 
of  the  debt  he  owes,  which  amount  is  handed  over  to  the 
person  suing  his  creditor,  without  any  proof  of  his  debt  (his 
swearing  to  it  is  no  necessary  part  of  the  custom),  on 
giving  a  pledge  to  restore  it  to  such  creditor  if  he  aj^ars 
within  a  year  and  a  day  and  disproves  the  debt 

It  seems  unnecessary  to  do  more  than  state  this  custom 
to  shew  its  invalidity.  It  seems  to  violate  every  principle 
of  justice,  and  every  rational  rule  of  jurisprudence  and  pro- 
cedure. For  it  is  impossible  to  suppose  that  this  local  court, 
like  other  local  courts,  has  jurisdiction,  in  ordinary  cases 
of  actions  brought  in  it,  only  where  the  cause  of  action 
arose  within  the  jurisdiction,  yet  that  when  its  extraordinary 
procedure  is  resorted  to,  (which,  indeed^  is  in  theory  only 
in  aid  of  the  ordinary,  and  to  compel  the  defendant  to 
appear),  its  jurisdiction  is  practically  without  limit  as  to 
locality;  that  if  the  defendant  should  appear  after  the 
attachment,  the  suit  may  be  defeated  by  the  cause  of  action 
not  arising  within  the  jurisdiction,  while  if  the  proceeding 
can  be  carried  through  without  his  knowledge,  that  matter 
is  unimportant.  Such  a  jurisdiction  as  claimed  is  repug- 
nant to  the  very  idea  of  a  local  court.    Such  a  court  is,  by 
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1862. 


its  name,  and  in  good  sense,  a  court  for  a  locaUhf  and  the 
inhabitants  thereof,  and  those  who  have  dealings  within  it, 
and  with  reason. 

In  holding  this  plea  bad,  we  neither  oTerrole  nor  dissent 
from  any  former  decision,  fin*  in  no  previous  instance  has 
the  custom  here  stated  been  brought  before  any  court  by 
plea  or  certificate,  and  held  to  be  good.  The  superior 
courts  have  at  all  times  investigated  the  customs  under 
which  justice  has  been  administered  by  local  jurisdictions; 
and  unless  they  are  found  consonant  to  reason,  and  in 
harmony  with  the  principles  of  law,  they  have  always  been 
rejected  as  illegal.  Various  instances  of  customs  regulating 
the  proceedings  of  local  courts  having  been  so  dealt  with, 
are  to  be  found  collected  in  Bac.  Ab.,  tit.  "  Customs,"  in 
the  latter  part  of  the  division,  letter  (C). 

Judgment  for  the  plaintifls. 


Junet, 


In  an  action 
for  fhradn- 
lentljrepre- 
aentrng  that 
a  trader  was 
trostworthy, 
the  defendant 
proposed  to 
aak  a  witness 
what  was  the 
reputation 
of  the  trader 
on  a  certain 
day,  as  to  his 
trustworthi- 
ness.— HM, 
that  the  ques- 
tion was  ad- 
missible: Per 
PoUoek.C'B., 
anditfar^MfB. 
— BramweU, 
B.,  dissen- 
tiente. 


Sheen  v.  Bumfstead. 

±  HE  first  coant  of  the  declaration  stated,  that  the  defendant 
fraudulently,  and  with  the  intent  that  one  Charles  Watson 
might  obtain  goods  upon  credit,  represented  to  the  plaintiff 
that  the  said  Charles  Watson  was,  to  the  best  of  his  (the 
defendant's)  knowledge,  trustworthy;  whereas  the  said 
Charles  Watson  was  not  then  trustworthy,  as  the  defendant 
then  well  knew ;  and  the  defendant  by  so  representing  as 
aforesaid  induced  the  plaintiff  to  sell  and  deliver  to  the  said 
Charles  Watson  goods  on  credit:  whereby  the  plaintiff  lost 
the  price  of  the  said  goods,  and  incurred  expense  in  endea- 
vouring to  recover  the  same. — Second  count:  that  the  de- 
fendant fraudulently  represented  to  the  plaintiff  that  the 
said  Charles  Watson  was  in  good  circumstances  and  might 
safely  be  trusted  with  goods  on  credit^  .whereas  the  said 
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Charles  Watson  was  not  then  in  good  circumstances,  and 
could  not  then  safely  be  trusted  with  goods  on  credit, 
as  the  defendant  then  well  knew;  and  the  defendant  by  »• 

B0XPtTIAJ>. 

then  so  representing  as  aforesaid,  induced  the  plaintiff  to 
sell  and  deliver  to  the  said  Charles  Watson  goods  on  credit: 
whereby  the  plaintiff  lost  the  price  of  the  said  goods,  &c. 

Plea. — Not  guilty. — Issue  thereon. 

At  the  trial,  before  Martin^  B.,  at  the  Norwich  Spring 
Assizes,  there  was  evidence  (a)  that  the  plaintiff  had  been 
induced  to  trust  Watson  with  goods  to  the  amount  of 
A\L  8#.  6dl,  by  means  of  the  following  letter  written  by 
the  defendant  to  the  plaintiff,  in  answer  to  one  from  the 
plaintiff  to  him,  in  which  the  plaintiff  inquired  as  to  Wat- 
son's credit  :— 

**  Sir. — In  reply  respecting  Mr.  Watson,  to  the  best  of 
my  knowledge  he  is  trustworthy.  I  have  knowing  (ft)  him 
In  Bunness  here  these  14  years  he  do  (V)  with  many  of  the 
London  Houses  that  I  do ;  he  also  do  business  with  Mr. 
Church  of  your  Town,  of  whom  you  can  here  (ft)  his 
opinion.  "  Tours  resp. 

<<  Robert  Bumpstead.     Oct.  24/60." 

To  establish  that  the  defendant  knew  that  Watson  was 
not  trustworthy  at  the  time  mentioned,  the  plaintiff  put  in 
evidence,  along  with  other  matters,  an  examination  of  the 
defendant  taken  on  oath  in  the  matter  of  the  bankruptcy  of 
the  said  Watson,  who  in  fact  had  become  a  bankrupt  after 
the  delivery  of  the  goods ;  from  which  the  jury  was  called 
on  by  the  plaintiff  to  conclude  that  at  the  very  time  the  de- 
fendant wrote  to  the  plaintiff  the  letter  of  the  24th  Octo- 
ber, 1860,  and  in  the  same  year,  both  before  and  afterwards, 

(a)  The  following  is  the  state-      Exchequer  Chamber* 
meot  of  the  facts  agreed  upon  \>j         Qi)  Sic. 
counsel  on  appeal  to  the  Court  of 
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be  bad  bougbt  goods  of  Watson  to  a  considerable  amount, 
at  25L  per  cent  under  cost  price. 
_     »•  In  answer  to  the  platntifiP's  case,  tbe  defendant  {rave  his 

ezpUination  of  his  dealings  with  Watson,  and  also  called  one 
Alfred  Adams,  who  said  i-^**  I  am  the  counterman  to  de- 
fendant. I  have  been  in  bis  service  four  years  or  there- 
abouts. I  have  been  acquainted  with  the  trade  of  a  grocer 
16  years.  I  went  on  one  ocfcasion  to  Watson's  to  look  at 
goods.  It  was  in  October,  1860,  I  believe.  It  was  to 
examine  a  parcel  of  cheese  and  ascertain  whether  they 
were  worth  the  money  Watson  had  asked  for  them.  They 
were  not  worth  the  money  which  was  asked.  I  refused  to 
take  them  at  the  price  asked.  I  bought  them  for  the  de- 
fendant. I  refused  to  take  them  at  the  price  he  asked, 
75  per  cent.  I  bought  them  at  70/  per  hundredweight 
This  was  the  full  value,  I  believe.  I  believe  money  was 
lost  by  the  transaction.  I  know  the  price  given  by  the  de- 
fendant for  the  other*  goods.  The  defendant  always  con- 
sulted me  as  to  the  purchases.  In  my  opinion  be  always 
paid  Watson  the  full  market  value.  He  could  have  bought 
as  cheap  elsewhere.  All  the  transactions  with  Watson  came 
within  my  knowledge."  He  was  then  asked,  **fFa8  fFaison, 
on  the  24M  October,  1860,  tnutworthy  to  your  belief?"  This 
question  was  objected  to  by  tbe  counsel  for  the  plaintiff, 
but  admitted  by  the  learned  Judge.  The  answer  to  it  was, 
*'  I  believe  he  was  trustworthy  at  the  time.'' 

The  defendant  also  called  one  John  Fenn,  who  said : — 
*'  I  am  a  tallow-chandler,  at  Yarmouth,  in  a  large  way  of 
business.  I  know  Watson.  I  knew  him  in  October,  1860. 
I  had  dealings  with  him  in  1860.  My  dealings  were  not 
more  than  20L  a  year.  He  paid  me  from  deal  to  deal.'' 
He  was  then  asked,  '*  PFhat  was  the  reputation  of  Watson  m 
October,  1860,  as  to  his  trustworihiness  as  a  tradesman  f* 
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This  question  was  also  objected  to  by  the  plaintiiTs  coansel, 
but  admitted.  Tbe  answer  was: — ''It  was  good:  this  is 
my  belief.**  „     •• 

The  defendant  also  called  Richard  Tanbridge,  George 
Palford  and  William  Hacon,  tradesmen  of  Yarmouth,  to 
vrhom,  severally,  the  same  question  was  put  as  had  been 
put  to  the  witness  John  Fenn  and  objected  ta  The  like 
objection,  as  in  Fenn's  case,  was  taken  in  each  case  and 
overruled.  The  answer  of  Tanbridge  was : — **  I  considered 
him  perfectly  safe.**  The  answer  of  Pulford  was :  ^"  I  know 
nothing  to  the  contrary,  but  that  he  was  a  trustworthy, 
straightforward,  and  honest  man."  The  answer  of  Hacon 
was: — **  His  reputation  was  very  good  at  that  time." 

The  said  answers  were  left  with  other  matters  to  the  jury 
as  evidence  for  their  consideration,  and  they  returned  a 
verdict  for  the  defendant. 

O'Malky,  in  the  following  Term  (April  23),  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  the  improper 
reception  of  the  evidence ;  against  which 

Buboer  and  Cherry  shewed  cause  in  last  Easter  Term 
(May  12). — ^The  question  whether  the  evidence  was  admis- 
sible depends  on  the  issue  raised  by  the  pleadings.  Now, 
in  order  to  maintain  this  action,  the  defendant  must  be 
shewn  to  have  been  actually  and  fraudulently  cognizant  of  the 
&lsehood  of  his  representation,  or  to  have  made  the  repre- 
sentation fraudulently,  without  belief  that  it  was  true: 
Smith's  Lead.  Cas.,  vol.  1,  p.  161,  5th  ed.;  Chandehr  v. 
Loptis  (a) ;  PasUy  v.  Freeman  {h).  In  that  respect  there  is 
a  distinction  between  the  action  for  a  false  representation 
and  an  action  upon  a  warranty,  in  which  the  gist  of  the 
action  is  the  breach  of  warranty.  Therefore  in  this  case  the 
issue  was  whether  the  defendant,  knowing  that  Watson  was 

(a)  Cro.  Jac.  4.  (ft)  3  T.  R.  51. 
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not  trustworthy  or  in  good  circamstances^  fraudulenibf  re- 
preiented  that  he  was ;  and  the  evidence  was  admissible  for 
_     »•  the  DQrpose  of  shewing  that  the  defendant  acted  bona  (ide 

and  under  a  reasonable  belief  that  the  representations  which 
he  made  were  true :  Shrewsbury  ▼.  Blount  (a).  {Polbeh, 
C.  B. — The  foundation  of  the  action  is  fraud,  and  if  the 
defendant  truly  stated  what  he  believed  to  be  true  the 
action  will  not  lie.  Martin^  B. — Suppose  this  case  had 
been  tried  before  the  alteration  of  the  law  which  allowed 
the  parties  to  a  suit  to  be  witnesseSi  what  other  evidence  of 
bona  fides  could  the  defendant  have  given  ?]  The  defend- 
ant was  not  bound  to  prove  that  the  representations  were 
in  tenet  tnie,  but  only  that  they  were  made  under  a  reason- 
able and  well  grounded  belief  that  they  were  true:  Haycrajt 
V.  Creasy  {b).  Reputation  is  evidence  to  prove  a  man's 
character,  for  it  is  the  general  conclusion  formed  by  society: 
Starkie  on  Evidence,  p.  43.  46.  In  Gurr  v.  Button  {c\ 
GibbSf  C.  J.y  said : — *^  Now,  what  is  reputation  of  owner- 
ship ?  It  is  made  up  of  the  opinions  of  a  man's  neigh- 
bours; it  is  a  number  of  voices,  as  it  were,  concurring  upon 
one  or  other  of  two  fiEtcts."  That  definition  was  cited  with 
approbation  by  Dallas,  C.  J.,  in  Olwer  v.  Bartlett  (rf). 

Keane  {O'MaUey  with  him),  in  support  of  the  rule. — The 
evidence  was  not  admissible.  The  question  was  whether 
the  defendant  made  the  representation  fraudulently  and 
with  intent  to  deceive  the  plaintiff,  and  the  opinion  of  a 
third  person  as  to  the  credit  of  Watson  cannot  be  evidence 
that  the  defendant  when  he  made  the  representation  bon& 
fide  believed  it  to  be  true.  If  that  third  person  had  com- 
municated his  opinion  to  the  defendant,  and  he  had  acted 
upon  it,  believing  it  to  be  true,  the  case  might  have  been 

(a)  2  Man.  &  G.  475.  (e)  Holt,  N.  P.  827. 

(h)  2  East,  92.  (d)  1  B.  &  B.  269. 
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different ;  but  becaase  a  third  person  says  that  he  believed  1862. 
Watson  was  trustworthy  the  jury  are  called  upon  to  con- 
clude that  the  defendant  believed  him  to  be  so.  Shrews^ 
bury  V.  Blount  (a)  was  an  action  by  A.  against  B.,  C,  and 
D.  for  fiilse  representations  alleged  to  have  been  made 
bj  them  acting  as  directors  of  a  joint  stock  company,  and 
it  was  ruled  that  conversations  between  B.  and  C,  and 
conversations  between  C.  and  E.^  a  former  agent  of  the 
company,  were  admissible,  not  as  evidence  of  the  facts^ 
but  for  the  purpose  of  shewing  the  bona  fides  of  the  de« 
fendants  in  making  such  representations.  If  the  defend- 
ant had  pleaded,  as  in  Evans  v.  ColSns  (6),  that  at  the 
time  he  made  the  representation  he  had  good  and  probable 
cause  to  believe,  and  that  he  did  with  good  faith  believe  it 
to  be  true,  this  evidence  would  not  have  been  admissible  in 
support  of  that  allegation.  General  reputation  is  only  ad- 
missible in  questions  where  conclusive  evidence  cannot  be 
obtained,  as  in  questions  of  pedigree,  or  right  of  way. 
Oliver  v.  Bartlett  was  a  question  of  reputed  ownership. 
[Polloek,  C.  B.,  referred  to  PolhiU  v.  Walter  (c).]  The 
tiefendant  ought  to  have  given  evidence  of  his  knowledge  of 
the  trustworthiness  of  Watson  at  the  time  he  made  the 
representation,  not  of  the  opinion  of  other  persons.  Such 
evidence  is  no  more  admissible  than  i^  in  an  action  for  false 
imprisonment  with  a  plea  of  justification  on  the  ground 
that  the  plaintiff  committed  felony,  tbe  defendant  should 
propose  to  call  a  number  of  witnesses  to  state  that  they 
believed  him  innocent. 

Cur.  cuiv.  vult 

The  Court  having  differed  in  opinion,  the  following 
judgments  were  now  delivered. 

(a)  2  M.  &  G.  475.  (b)  5  Q.  B.  804. 

(e)  3B.  &  Adol.  114. 
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1862.  BramwelLi  B.— I  think  this  rule  should  be  made  abso- 

"^^      ^ute*     I'be  plaintiff  alleged  that  the  defendant  had  stated, 
V,  « that  to  the  best  of  his  knowledge  one  Watson  was  trust- 

worthy  ;**  that  that  representation  was  untrue,  and  untrue 
to  the  defendant's  knowledge.  These  allegations  the  de- 
fendant denied ;  the  only  admissible  evidence,  then,  is  such 
as  goes  to  prove  or  to  disprove  them  or  any  of  them.  A 
question  was  put  to  a  witness,  which  was  not  **  what  was 
the  general  opinion  as  to  Watson's  trustworthiness?''  nor 
"  what  was  the  belief  of  the  tradesmen  in  the  town  thereon?*' 
I  will  assume  such  questions  would  have  been  admis- 
sible on  one  or  both  of  two  grounds,  viz.,  first,  that  the 
defendant  had  made  a  representation  as  to  such  general 
opinion ;  second,  that  the  defendant  might  be  assumed  to 
be  aware  of  and  participate  in  such  general  opinion,  and  so 
bon&  fide  make  the  statement  he  has  made.  But  that  was 
not  the  question ;  the  question  was,  *'  Was  Watson,  on  the 
24th  October,  1860,  trustworthy  to  your  belief?"  That  ques- 
tion was  objected  to,  but  allowed,  and,  as  I  think,  erroneously. 
It  is  obvious  that  it  does  not  go  directly  to  prove  or  dbprove 
any  of  the  controverted  allegations.  Though  the  witness  did 
on  the  24th  of  October,  1860,  believe  Watson  to  be  trust- 
worthy, he  may  not  have  been  so,  and  the  defendant  may 
have  stated  what  he  did,  stated  it  untruly,  and  untruly  to 
his  knowledge.  But  it  is  said  the  question  was  admissible 
because  it  might  be  submitted  to  the  jury  that  that  which 
was  the  knowledge  and  belief  of  the  tradesmen  in  the  toum, 
was  the  knowledge  and  belief  of  the  defendant.  But,  as  I 
have  said,  the  question  was  not  *'  what  was  the  knowledge  and 
belief  of  the  tradesmen  in  the  town"* ;  but  what  was  the  belief  of 
the  witness.  It  is  true  that  several  of  the  tradesmen  were 
called,  and,  if  enough  were,  it  may  be  that  it  would  be  reason- 
able to  infer  that  their  opinion  was  the  common  opinion ;  and 
if  all  the  tradesmen  had  been  called,  the  common  opinion 
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would  ha^e  been  proved  id  the  most  conclusive  way.  But 
the  question  must  be  proper  when  put  and  allowed^  and 
cannot  become  so  or  not  according  as  a  sufficient  number  v, 

of  witnesses  is  or  is  not  called.  The  mistake,  as  I  think  it, 
seems  to  me  the  same  as  where,  on  the  question  what  is 
the  fair  price  of  a  piece  of  land,  an  inquiry  is  proposed  as 
to  the  price  at  which  a  piece  of  neighbouring  land  similarly 
circumstanced  sold,  or  where  the  question  is,  what  is  the 
fair  price  of  wheat  on  such  a  day,  and  it  is  asked  at  what 
price  A.  then  sold  such  wheat  to  B.  The  proper  question 
in  each  case  to  the  expert  is,  what  is  the  fair  or  market 
price.  On  cross-examination  he  may  give,  as  his  reason, 
because  such  a  piece  of  land  was  sold  at  such  a  price,  and 
because  A.  sold  wheat  at  such  a  price  to  B.,  and  any  other 
reasons;  but  he  cannot  be  asked  those  particular  questions 
on  the  examination  in  chief.  I  accept  the  illustration  put. 
If  the  plaintiff  had  proposed  to  ask  one  of  these  tradesmen 
what  was  his  belief  on  October  24th  as  to  Watson^s  trust- 
worthiness, would  not  the  defendant  have  been  entitled  to 
contend  that  that  man's  belief  was  nothing  to  him  unless 
known  to  him ; — surely,  the  fallacy  is  in  saying  that  it  is 
**  the  knowledge  and  belief  of  the  tradesmen  in  the  town" 
or  a  legitimate  mode  of  proving  it. 

I  think  this  a  question  of  considerable  importance  in 
principle.  If  such  evidence  were  admissible,  collateral  issues 
would  be  raised  at  great  expense,  and  with  an  opportunity 
for  great  injustice  and  dishonesty.  For  instance,  in  this 
case,  it  may  have  happened  that  twenty  persons  may  have 
been  applied  to,  who  had  a  bad  opinion  of  Watson,  and  it 
may  be  that  each  of  those  called,  if  asked  what  was  the 
general  opinion  on  October  24th,  might  have  said  either 
that  he  did  not  know  or  that  he  had  since  found  out  it  was 
unfavourable.  In  this  particular  I  think  it  by  no  means 
improbable  that  this  evidence   unduly  weighed  with  the 
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1862.       jury.     I  confess  with  great  respect  I  entertain  a  strong 
SRExir       opinion  that  the  question  was  objectionable,  equally  in 
^'  point  of  law  and  of  convenience,  and  that  the  rule  should 

be  absolute. 

Martin,  B. — This  was  a  motion  for  a  new  trial  upon  the 
ground  of  the  illegal  admission  of  evidence. 

The  action  was  for  fraudulent  misrepresentation  as  to  the 
trustworthiness  of  a  person  named  Watson,  and  the  plea  was 
not  guilty.  The  plaintiff  was  a  cheese  factor  at  Leicester, 
and  the  defendant  a  grocer  at  Yarmouth ;  Watson  was  also  a 
grocer  there,  and  had  written  to  the  plaintiff  requesting  him 
to  supply  cheese,  and  referred  to  the  defendant,  who  had 
had  dealings  with  the  plaintiff,  as  to  his  responsibility.  The 
plaintiff  in  consequence  addressed  a  letter  to  the  defendant, 
who  wrote  an  answer  dated  the  24th  October,  1860,  iiating 
that  to  the  best  of  his  knowledge  Watson  wcls  trustworthy. 
This  was  the  alleged  fraudulent  misrepresentation.  The 
evidence  at  the  trial  consisted  of  this  letter,  a  supply  of 
goods  to  Watson  in  consequence,  and  an  examination  of 
the  defendant  before  the  Commissioner  in  the  bankruptcy 
of  Watson,  in  which  the  defendant  stated  that  he  had 
bought  goods  from  Watson  during  the  year  1860,  at  252. 
per  cent  under  the  invoice  prices ;  and  a  purchase  of  this 
kind  on  the  23rd  October  (the  day  before  the  letter  to  the 
plaintiff  was  written)  was  especially  relied  on.  For  the 
defence  the  defendant  himself  was  examined,  and  also  his 
shopman,  who  gave  evidence  that  he  was  much  concerned  in 
the  defendant's  transactions  with  Watson,  and  that  he  himself 
had  made  the  purchase  on  the  23rd  of  October,  and  the 
following  question  was  proposed  to  be  asked  him,  namely, 
<<  Was  Watson  on  the  24th  October,  1860,  trustworthy  to 
your  belief?"  It  was  objected  to;  but  I  admitted  it,  and  his 
answer,  <<  I  believe  he  was  trustworthy  at  that  time."    Four 
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Other  tradesmen  at  Yarmouth  were  called  as  witnesses  who       i862. 
had  had  dealings  with  Watson,  and  the  same  question  pro-      ^^^^ 
posed  to  them,  subject  to  the  same  objection ;  and  the  point  •• 

:  BOMPiTEAD. 

for  judgment  is,  whether  it  was  by  law  admissible.    I  think 
it  was. 

It  was  objected,  Brst,  that  the  question  was  not  addressed 
to  the  evidence  adduced  on  the  part  of  the  plaintiff,  that 
the  plaintiff  relied  upon  knowledge  possessed  by  the  de- 
fendant personally  as  to  the  circumstances  and  dealings 
of  Watson,  and  that  it  was  immaterial  to  him  what  was 
the  knowledge  or  belief  of  other  persons  as  to  Watson's 
trustworthiness.  I  think  this  objection  fails;  for,  in  my 
opinion,  the  admissibility  or  non-admissibility  of  evidence 
depends  upon  the  issue  on  the  record  then  being  tried,  and 
not  upon  the  evidence  which  the  plaintiff  may  adduce  in 
support  of  it. 

It  was  secondly  objected  that  the  evidence  was  not  admis- 
sible upon  the  issue,  which  was  whether,  on  the  24th 
October,  I860,  the  defendent  fraudulently  stated  that,  to 
the  best  of  his  knowledge,  Watson  was  trustworthy.  I 
apprehend  the  rule  of  law  upon  the  subject  to  be  that  all 
facts  and  circumstances  which  afford  a  ikir  presumption  or 
inference  as  to  the  question  in  dispute,  and  which  may 
fairly  and  reasonably  aid  the  jury  in  arriving  at  the  just 
and  true  conclusion,  are  admissible,  and  that  the  true  prin- 
ciple is  to  extend  rather  than  restrict  the  admissibility  of 
evidence  (1  Starkie  on  Evidence,  p.  76).  Suppose  the 
plaintiff  had  called  witnesses  such  as  those  called  by  the 
defendant,  to  prove,  that  upon  the  24th  October,  to  their 
knowledge  and  belief,  Watson,  a  brother  tradesman  in  the 
same  town,  was  not  trustworthy,  would  not  this  have  been 
evidence  as  against  the  defendant?  I  apprehend  it  would, 
and  that  it  might  fairly  and  reasonably  be  submitted  to  the 
jury  that  that  which  was  the  knowledge  and  belief  of  the 
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1862.       tradesmen  in  the  town  as  to  the  trustworthiness  of  Watson, 
was  the  knowledge  and  belief  of  the  defendant.    In  my 
opinion,  an  inference  might  fiiirlj  and  reasonably  be  drawn 
fiom  it,  not  indeed  a  conclusive  one,  but  that  it  was  a  fiict 
or  circumstance  which  might  lawfully  be  laid  before  the  jniy 
as  an  element  to  aid  in  guiding  them  to  a  true  conclusion 
upon  the  question  in  issue.    And  if  this  evidence  would 
have  been  admissible  for  the  plaintiff,  evidence  the  other 
way  would  seem  to  be  clearly  admissible  for  the  defendant, 
not  by  any  means  as  conclusive,  for  it  might  well  be  that 
the  defendant  possessed  knowledge  which  the  witnesses  did 
not,  and  if  the  jury  were  satisfied  that,  notwithstanding 
the  belief  of  others,  the  defendant  knew  or  had  reason  to 
know  that  Watson  was  not  trustworthy,  they  very  properly 
might  have  found  their  verdict  for  the  plaintiff.     Indeed 
before  parties  were  admissible  as  witnesses  for  themselves, 
such  evidence  as  that  alleged  to  be  inadmisrible,  might 
have  been  the  only  evidence  which  a  defendant  could  by 
possibility  adduce.      His  own  mouth  would  have  been 
closed,  and  when  the  question  was  whether  a  brother 
tradesman  was  to  his  belief  and  knowledge  trustworthy  at 
a  certain  time,  surely  what  other  tradesmen  in  the  same 
line  of  business  believed  would  be  evidence  to  be  laid 
before  the  jury, — it  might  be  the  only  evidence  poasible  to 
be  adduced.     It  is  not  evidence  of  opinion  in  the  sense 
that  makes  such  evidence  inadmissible,  it  is  evidence  of  a 
fact  that  at  that  time  Watson  was  believed  to  be  trust- 
worthy. 

I  have  hitherto  considered  the  question  in  reference 
to  the  evidence  of  the  tradesmen,  because,  as  regards 
the  shopman  of  the  defendant,  I  think  the  matter  clear. 
According  to  his  evidence  he  was  cognisant  of  all  the 
transactions  of  the  defendant  with  Watson,  from  which  his 
knowledge  as  to  Watson's  solvency  was  said  to  be  acquired 
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and  had  himself  conducted  that  of  the  23rd  of  October.        1862. 
He  had  therefore  the  precise  means  of  knowledge  which       V^~*^ 
the  defendant  had.     No  objection  was  made  to  the  defend-  v. 

*'  BUXPSTXAP. 

ant  giving  evidence  that  to  bis  knowledge  and  belief  Watson 
was  trustworthy,  and  what  possible  objection  can  there  be 
to  his  shopman,  who  knew  all  that  he  did,  giving  the  same 
evidence?  It  seems  to  be  conceded  that  evidence  as  to 
the'  reputation  of  Watson's  state  of  solvency  amongst  the 
tradesmen  at  Yarmouth  would  have  been  admissible ;  if  so, 
the  question  objected  to  would  seem  to  be  the  first  step 
towards  it ;  for  the  reputation  upon  the  subject  is  only  the 
a^regate  of  the  opinion  and  belief  of  a  number  of  indivi- 
duals  upon  it 

* 

PoLix)CK,  C.  B. — I  regret  that  there  should  be  any 
diflerence  of  opinion  upon  the  subject.  The  question  was: 
**  Was  Watson  trustworthy  to  your  belief?"  And  it  appears 
to  me  that  the  term  "  trustworthy''  for  the  purpose  of  this 
inquiry  does  not  mean  a  fad,  that  is,  that  the  party  was 
able  to  pay  his  debts,  but  it  means  credit.  In  speaking  of 
a  person  of  good  credit  the  expression  does  not  mean  that 
he  is  solvent,  but  that  he  has  credit,  and  that  his  reputation 
is  such  that  people  trust  him.  I  think  the  question  means 
in  substance  and  fact  this :  *'  According  to  your  opinion, 
was  Watson  in  good  credit  at  that  time  ?"  And  I  think  this 
was  admissible  according  to  my  brother  BramwelFs  view  of 
the  law. 

I  therefore  agree  with  my  brother  Martin,  and  the  rule 
must  be  discharged. 

Rule  discharged. 
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Taylor,  Appellant,  and  Oram  and  Another,  Respondents. 

Pursuant  to  the  20  &  21  Vict  c.  43,  the  following 
case  was  stated  for  the  opinion  of  this  Court,  by  a  stipen- 
diary magistrate  for  the  borough  of  Cardiff: — 

This  was  an  information,  prosecuted  by  order  of 'the 
Commissioners  of  Inland  Revenue,  which  charged  the  re- 
spondents, under  the  9th  section  of  the  23  Vict.  c.  27, 
with  having  on  the  7th,  10th  and  17th  days  of  December, 
kept  a  dancing  1861,  kept  a  refreshment  house  without  a  licence. 

saloon.    The  ^ 

llie  evidence  for  the  prosecution  was  as  follows : — 
John  Lynn  said : — I  am  an  inspector  of  police  in  this 
borough.  I  know  No.  30,  Bute  Street,  it  is  a  dancing 
saloon;  the  entrance  is  by  an  outside  passage  from  the 
street ;'  at  the  end  of  this  passage  is  a  small  partition  to 
screen  a  door,  round  that  is  a  door  and  an  entrance  to 
a  small  room ;  in  this  room  is  a  fire-place,  and  it  is  fitted 


On  an  infor- 
mation, under 
the  23  &  24 
Vict.  c.  27, 
for  keeping 
ahonse  **for 
public  refresh- 
ment, resort 
and  enter- 
tainment/' 
the  eyidence 
was  that  the 
defendants 


entrance  from 
the  street  led 
to  a  room  fitted 
with  chairs, 
looking- 
glasses  and 
a  number  of 
shelves  hold- 
ing glasses, 
measures  and 
pots.    This 
room  opened 
into  the 

dancing  room,    with  ohairs,  lookinff-fflasses  and  a  number  of  shelves,  hold- 
When  the  »  ©  fs 

house  was 
Tisited  bj  the 
police,  one  of 
the  defendants 
was  behind 
a  counter  at 


ing  glasses,  measures  and  pots ;  from  this  room  a  door  leads 
to  a  lai]ger  room,  the  dancing  room,  which  is  fitted  up  with 
forms  all  around.     When  I  visited  the  house  in  December 

th^rntoLceof  '**^»  ^^^  ^**  ^  counter  on  the  left-hand  side  of  the 
the  dancmg      entrance  of  this  laree  room,  and  further  in  the  room  a  lanre 

room  pounng  o  »  o 

beer  from  table  with  seats  on  both  sides  of  it,  at  the  bottom  was  a 

onejugmto 

another.   A      place  for  musicians.    On  the  17th  of  December  last  I  went 

number  of 
persons  were 


admission,  and  if  a  pot  of  beer  was  wanted,  the  persons  paid  sixpence  first  and  one  of  the 
defendants  went  for  it.  The  magistrate,  before  whom  tne  information  was  laid,  was  of 
opinion  that  there  was  no  sufficient  eyidence  that  it  was  a  house  kept  open  for  "  public  refresh- 
ment and  entertainment,"  conceiying  that  the  word  "  entertainment"  meant  not  direraion 
or  amusement,  but  the  provision  of  food,  drink  and  whatever  might  be  reasonably  required 
for  the  personal  comfort  of  guests. — J9Mi,  that  the  finding  of  the  magistrate  was  oondusire : 
Per  Untam  Curiam, 

That  the  magistrate's  construction  of  the  word  entertainment  was  correct :  Per  PoUoek,  C.  6. 
That  the  evidence  was  sufficient  to  support  a  conviction :  Per  Martin^  B.'  That  the  decision 
of  the  magistrate  was  correct  in  law  and  fact :  Per  Bramw^,  B. 
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into  the  bouse  at  half-past  eleven  at  night  I  went  into  the 
little  room^  several  persons  were  there ;  Oram  was  behind 
the  counter  pouring  beer  from  one  jug  into  another.  I  went 
into  the  dancing  room  and  found  men  and  women  dancings 
sixty  or  seventy  persons  were  in  the  room,  some  dancings 
some  standing  about,  some  drinking  beer;  at  the  table  sat  a 
number  of  men  drinking  and  singing  chorus  and  lifting 
their  glasses  as  they  sang:  t^iey  wanted  us  to  drink.  I  saw 
a  number  of  quarts  of  beer  in  persons'  hands.  Oram  went 
into  the  room  with  me.  I  saw  glasses  filled  from  the  quarts 
and  handed  to  others.  Oram  is  always  there :  he  is  one  of 
the  managers :  he  said  it  was  his  room.  I  was  also  in  these 
rooms  on  the  10th  of  December  last  at  a  quarter  to  twelve 
at  night,  saw  a  quart  of  beer  standing  on  the  counter  in  the 
small  room,  Oram  was  there ;  dancing  was  going  on,  as  I 
described  on  the  last  occasion ;  about  sixty  or  seventy  per- 
sons  were  there.  I  had  also  been  there  oh  the  6th  and  saw 
the  same  thing  going  on  there ;  it  was  eleven  o'clock  when 
I  was  there  on  the  6th.  Smart's  wife  was  always  there ;  she 
took  the  entrance  money. 

Cross-examined  by  Smart — I  never  saw  any  thing  sold 
there.     Threepence  is  charged  for  admission. 

William  Price  said : — I  am  a  police  constable,  and  was 
with  Mr.  Lynn  on  the  17th  of  December  last  I  have  heard 
what  he  said  about  these  premises;  it  is  true. 

Cross-examined  by  Oram. — I  don't  know  whether  the 
beer  was  given  by  you  to  the  persons*  I  saw  drinking.  I 
never  saw  anything  sold  there. 

William  Selby  said : — I  am  a  police  constable,  and  know 
No.  30,  Bute  Street:  visited  this  saloon  nearly  every  night 
in  December;  have  seen  Smart  and  his  wife  take  money  for 
admission ;  hav^  seen  a  great  number  of  people  drinking  in 
the  large  room  and  dancing. 

Cross-examined. — Never  saw  anything  sold  there. 
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Oram  said  in  defence,  **  threepence  ia  charged  for  admis- 
sion, and  if  a  pot  of  beer  is  wanted  they  pay  sixpence  first 
and  one  of  us  goes  to  fetch  it.'' 

Smart  said  in  defence,  '*no  refreshment  is  sold  there." 

No  evidence  was  offered  for  the  defendants. 

This  case  depended  on  the  construction  of  the  6th  section 
of  the  Act.  The  first  part  of  the  section  defines  •*  a  refiresh- 
ment  house"  to  be  ''any  house,  room,  shop  or  building  kept 
open  for  public  refireshment,  resort  and  entertainment  at 
any  time  between  the  hours  of  nine  (now  by  a  subsequent 
Act  ten)  o'clock  at  night  and  five  o'clock  in  the  morning." 

The  evidence  given  in  support  of  the  information  did  not 
in  my  opinion  bring  the  house  in  question  within  this  de- 
finition. It  was  shewn,  no  doubt,  to  be  a  place  of  public 
resort,  of  resort  for  the  purpose  of  dancing ;  but  there  was 
nothing  to  satisfy  the  remaning  terms  of  the  definition. 
**  Entertainment"  I  conceived  to  mean,  not  diversion  or 
amusement,  but  the  provision  of  food,  drink  and  whatever 
else  might  be  reasonably  required  for  the  personal  comfort 
of  guests,  and  of  such  entertainment  there  was  no  suflSciefit 
evidence ;  and  I  could  not  say  that  this  was  a  house  kept 
for  public  refireshment,  inasmuch  as  no  refireshments  at  all 
were  kept  there,  only  one  kind  of  refreshment  was  obtain- 
able, and  visitors  wanting  that  were  dependent  upon  the 
chance  of  being  able  to  procure  it  from  other  places. 

Then  with  regard  to  the  remainder  of  the  section,  it 
seems  to  be  clearly  discretionary  with  the  class  of  persons 
referred  to  whether  or  not  they  take  out  licences  under  the 
Act ;  and  I  only  allude  to  it  here  in  order  to  remark  that 
such  a  license  does  not  authorize  the  sale  of  beer  or  other 
exciseable  liquors.  Looking  to  this  circumstance  and  to  the 
form  of  license  given  in  the  schedule,  in  which  the  sale  of 
beer,  &e.,  is  expressly  excepted  fi*om  its  authority,  it  seemed 
to  me  that  a  person  could  not  obtain  a  license  under  this 
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Act  if  beer  were  the  only  refreshment  oflered  for  sale  or 
consumption  by  him.  It  would  follow  that  where,  as  in  the 
present  case>  beer  is  the  only  refreshment  proved  to  be  con- 
sumed in  the  house,  the  definition  in  the  first  part  of  the 
section  would  not  be  satisfied ;  and  that  the  keeper  of  such 
a  house  could  not  be  held  liable  to  the  penalties  imposed 
by  the  Act  for  doing,  without  a  license,  that  which  he  could 
not  be  licensed  to  do. 

Upon  these  grounds  I  dismissed  the  information. 


1862. 


Taylor 

«. 
Orah. 


Locke  (  Wehby  with  him),  for  the  appellant. — The  quea^ 
tion  is  whether  these  rooms  are  a  ^'refreshment  house** 
within  the  meaning  of  the  6th  section  of  the  23  &  24  Vict 
c.  27  (a).     The  first  part  of  that  section  declares  that  '*all 


(a)  Section  1  impost  certain 
rates  and  duties  **  For  ererj  license 
to  keep  a  refreshment  house.** 

''And  for  every  license  to  be 
granted  as  hereinafter  mentioned 
to  any  licensed  keeper  of  a  re- 
freshment house,  to  sell  therein 
by  retail  foreign  wine  to  be  con- 
sumed in  such  house,  or  on  the 
premises  belonging  thereto.** 

"And  for  eyeiy  license  to  be 
taken  out  by  any  person  for  the 
selling  by  retail  in  any  shop  of 
foreign  and  British  wine  not  to 
be  consumed  in  the  house  or  shop 
or  on  the  premises  where  sold.^* 

Section  6.  "  All  houses,  rooms, 
shops,  or  buildings  kept  open  for 
public  refreshment,  resort,  and 
entertainment  at  any  time  be- 
tween the  hours  of  nine  of  the 
clock  at  night  and  five  of  the 
clock  of  the  following  morning, 
not  being  licensed  for  the  sale  of 
beer,  cider,  wine  or  spirits  respec- 
tively, shall  be  deemed  refresh- 
ment houses  within  this  Act,  and 


the  resident  owner,  tenant,  or  oc- 
cupier thereof  shall  be  required 
to  take  out  a  license  under  thia 
Act  to  keep  a  refreshment  house ; 
and  every  person  who  shall  keep 
any  house,  room,  shop,  or  build* 
ing  for  the  purpose  of  selling 
therein  any  victual  or  refresh- 
ment to  be  consumed  on  the  pre^^ 
mises  where  the  same  shall  be 
sold  (except  beer,  cider,  wine 
and  spirits  sold  respectively  under 
a  proper  license  in  that  behalf)  i 
and  every  person  who  shall  keep 
any  house,  room,  shop,  or  build- 
ing for  the  consumption  therein 
by  the  public  of  any  refreshment 
(except  as  aforesaid),  although 
the  same  shall  not  be  sold  therein, 
may,  if  he  shall  think  fit,  take  out 
a  license  under  this  Act  to  keep 
a  refreshment  house ;  and  in  all 
proceedings  and  tfpon  all  occa- 
sions whatever  it  shall  be  suffi- 
cient to  describe  by  the  term  re- 
freshment house  any  house,  room, 
shop,  or  building  in  which  any 


VOL.  1. — H.  &  C. 


C  C 


EXCH. 


374 


1862. 


EXCHEQUER  REPORTS. 

houses,  shops,  or  buildings,  kept  open  for  public  refresh- 
ment, resort,  and  entertainment,"  at  any  time  between  the 
hours  of  nine  o'clock  at  night  and  five  in  the  morning:  not 
being  licensed  for  the  sale  of  beer,  cider,  wine,  or  spirits 
respectively,  **  shall  be  deemed  refreshment  houses  within 
that  Act."  This  is  clearly  a  house  for  public  resort,  and  it 
is  also  a  house  for  public  refi'eshment,  since  any  person  may 
obtain  refreshment  there.  [BramweU,  B. — Theoretically  it 
is  a  favour  on  the  part  of  the  defendants  to  get  the  beer.] 
The  latter  part  of  the  6th  section  defines  two  cases  in 
which  a  person  may  take  out  a  license  to  keep  a  refresh- 
ment house;  first,  where  he  shall  sell  any  victual  or  refi:«sh- 
ment  to  be  consumed  on  the  premises  where  the  same  shall 
be  sold;  and  secondly,  where  he  shall  keep  any  house, 
room,  &c.,  for  the  consumption  therein  by  the  public  of  any 
refreshment,  although  the  same  shall  not  be  sold  therein. 
These  rooms  were  kept  open  for  public  entertainment,  and 
refreshment  was  consumed  on  the  premises.  [ChanneUy  B. 
— ^The  words  are  '*  for  public  refreshment,"  that  is,  where 
the  public  may  obtain  refreshment  as  a  matter  of  course.] 
Any  person  might  obtain  a  pot  of  beer  upon  payment  of 
sixpence  in  addition  to  the  threepence  entrance  money :  or 
he  might  pay  the  threepence  and  bring  his  own  beer ;  and 
it  cannot  be  denied  that  beer  constitutes  refireshment.  It  is 
not  necessary  that  the  beer  should  be  sold  by  the  persons 
who  keep  the  house.     These  are  also  rooms  for  ^*  public 


flucb  article  as  aforesaid  (ex- 
cept as  aforesaid),  is  sold  to  be 
consumed,  or  is  consumed  as  afore- 
saidi  without  further  or  other- 
wise designating  or  describing  the 

same.*' 

Section  9.  '*  Every  person  who 
shall  keep  a  refreshment  house 
for  which  a  license  is  required  bj 
this  Act,  without  taking  out  and 


having  in  force  a  proper  license  in 
that  behalf  granted  to  him  undtsr 
the  authoritj  of  this  Act,  shall  for- 
feit a  sum  not  exceeding  twenty 
pounds,  which  penalty  shall  be  re- 
covered  as  hereinafler  directed.** 

Bj  the  24  &  25  Vict.  c.  91,  ss.  8, 
9,  the  hour  of  ten  is  substituted 
for  that  of  nine  in  the  above  Act, 
and  the  amount  of  duties  altered. 
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entertainment,'*  for  music  and  dancing  has  in  ages  and  in        1862. 
all  coantries  been  considered  ''entertainment.** 


Poland^  for  the  respondents. — To  render  a  license  neces- 
sary, the  house  must  be  kept  open  for  public  refreshment, 
resort  and  entertainment  These  rooms  are  not  a  ''refresh- 
ment house"  within  the  meaning  of  the  23  &  24  Vict 
c  27,  which  only  requires  a  license  where  a  person  keeps  a 
refreshment  house.  It  is  not  a  house  for  "  public  enter- 
tainment,**  because  persons  are  allowed  to  drink  there ;  for, 
if  so,  every  place  of  amusement  where  iced  water  is  provided 
would  be  a  house  for  "entertainment**  within  the  meaning 
of  the  Act.  The  house  is  not  kept  open  for  the  purpose  of 
supplying  beer,  but  for  dancing;  and  from  that  alone  the 
profit  is  derived.  [Martin,  B. — It  is  a  question  of  fact 
whether  this  is  not  in  substance  a  house  for  refreshment] 
If  so,  the  Court  will  not  review  the  magistrate's  decision. 
This  is  no  more  a  house  for  entertainment  than  a  room  at 
which  billiards  are  played.  To  bring  the  case  within  the 
Act,  the  principal  object  for  which  the  house  is  kept  open 
must  be  the  supply  of  refreshments :  Hall  v.  Green  (a). 
By  the  firs^  branch  of  the  6th  section  every  person  who 
keeps  a  refreshment  house  is  required  to  take  out  a  license ; 
by  the  second  branch  every  person  who  keeps  a  house  for 
the  purpose  of  selling  therein  victuals  or  refreshment  to  be 
consumed  on  the  premises ;  and  every  person  who  keeps  a 
house  for  the  consumption  therein  of  refreshment,  although 
not  sold  therein,  may,  if  he  think  JU^  take  out  a  license  to 
keep  a  refreshment  house.  If  in  a  penal  action  the  three 
questions  had  been  separately  left  to  the  jury,  whether  this 
was  a  house  for  refreshment,  resort  and  entertainment,  and 
they  had  found  any  one  of  them  in  the  negative,  their  find- 
ing would  have  been  conclusive:  Gregory  v.  Tavemcr  (&). 
(a)  9  Exch.  247.  (fi)  6  C.  &  P.  280. 

c  c  2 
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1862.        [Martin^  B. — In  such  a  case  the  Judge  would  tell  the  jury 
^^r"^*^^      what  was  in  point  of  law  a  house  "  for  public  refreshment 
»-  and  entertainment/'] 

Oram. 

Locke,  in  reply,  referred  to  Atkinson  v.  Sellers  (a). 

Pollock,  C.  6. — I  am  of  opinion  that  the  appeal  ought 
to  be  dismissed.  The  question  turns  upon  whether  this 
house  was  a  place  for  ^'  public  refreshment,  resort  and  enter- 
tainment," within  the  meaning  of  the  23  &  24  Vict.  c.  27 ; 
and  it  must  have  been  for  all  three,  otherwise  the  case  is  not 
within  the  Act  That  it  was  a  place  for  "  public  resort,'* 
there  can  be  no  doubt.  As  to  whether  it  was  a  place  for 
public  refreshment,  I  give  no  opinion.  I  agree  with  Mr. 
Locke  that  that  part  of  the  magistrate's  decision  is  not  saUs- 
factory ;  but  I  do  not  think  he  was  wrong  as  to  the  meaning 
of  the  word  ^*  entertainment."  If  I  found  in  some  other  acts 
of  parliament  that  word  coupled  with  the  word  '*  refresh- 
ment," I  should  be  strongly  disposed  to  think  it  meant 
amusement  and  gratification  rather  than  food  or  drink. 
But  I  agree  with  my  brother  Martin  that  the  word  ''enter- 
tainment," as  here  used,  is  only  another  expression  for 
''  refreshment,"  and  probably  means  something  more  sub- 
stantial than  simple  refreshment.  The  word  ''entertain- 
ment" has  unquestionably  an  ambiguous  meaning,  and 
being  found  in  connection  with  the  word  *'  refreshment,"  I 
should  have  thought  that  if  the  legislature  meant  it  to 
signify  something  not  ejusdem  generis,  but  quite  different, 
they  would  have  said,  *'A11  houses  kept  open  for  public 
refreshment,  resort,  and  entertainment  such  as  music, 
dancing,  and  other  similar  entertainment."  But,  finding  the 
word  where  it  is,  I  think  it  means  refreshment  ejusdem 
generis. 

{a)  5  C.  B.,  N.  S.  442. 
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The  4l8t  section  strongly  confirms  that  view.     It  enacts,        1862. 
that  **any  person  who  shall  be  drunk,  riotous^  quarrelsome       V^^*^*^ 
or  disorderly  in  any  shop,  house,  premises,  or  place  licensed  »• 

for  the  sale  of  beer,  wine,  or  spirituous  liquors  by  retail  to 
be  consumed  on  the  premises,  or^br  refreshment^  resort,  and 
entertainment  under  the  provisions  of  this  Act,*'  &c.,  shall 
be  liable  to  a  fine.  That  seems  to  me  nearly  decisive  of 
the  meaning  of  the  word  **  entertainment"  In  construing 
a  penal  Act,  we  ought  to  take  care  that  it  is  not  extended 
beyond  that  which  the  legislature  clearly  meant  and  has 
adequately  expressed.  If  the  word  *'  entertainment"  refers 
to  bodily  and  not  mental  gratification,  whether  the  magis- 
trate was  right  or  wrong  in  his  finding,  he  has  distinctly 
found,  as  a  fact,  that  there  was  not  sufficient  evidence  to 
satisfy  him  that  this  was  a  place  of  entertainment.  I  am 
disposed  to  agree  with  him,  and  I  think  the  word  ''enter- 
tainment" means  something  more  than  refreshment  Beer 
may  be  "refreshment,"  but  it  is  not  "entertainment." 
However  upon  one  of  the  points  the  magistrate  has  decided 
in  a  manner  which  is  conclusive,  and  therefore  we  ought 
not  to  send  the  case  back  to  him ;  for  if  he  is  right  upon 
any  one  of  the  three  points  the  appeal  ought  to  be  dis- 
missed. It  seems  to  me  that  he  is  right  in  the  meaning 
which  he  has  attached  to  the  word  "  entertainment,"  and  he 
has  found  as  a  fact  that  this  was  not  a  place  of  entertain- 
ment That  was  purely  a  matter  for  him  to  decide ;  his 
finding  is  conclusive  and  the  appeal  must  be  dismissed. 

Martin,  B.— I  do  not  differ,  but  I  own  I  think  this  a 
question  of  difficulty.  If  I  were  called  upon  to  draw  a 
conclusion  fix)m  the  facts  stated  in  this  case,  I  should  arrive 
at  the  conclusion  that  these  were  rooms  "kept  open  for 
public  refreshment,  resort  and  entertainment."  It  is  not 
necessary  to  decide  what  b  the  meaning  of  the  word  "  en* 
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O&AX. 


1862.       tertainment;*'  but  my  impression  is  that  it  means  entertain- 
V"^^      ment  in  the  nature  of  refreshment.    I  think  that  Mr.  Poland 

TikTLOR 

v-^  is  right  in  sajing  that  it  must  be  shewn  that  these  rooms 
were  ^'kept  open  for  public  refreshment,  resort  and  enter- 
ment."  My  mind  is  not  affected  by  the  form  of  the  license, 
for  a  keeper  of  a  refreshment  house  *'  to  sell  any  victual  or 
refreshment  to  be  consumed  therein ;  provided  that  for  the 
sale  of  any  exciseable  liquor  he  shall  have  in  force  a  proper 
license  granted  to  him  in  that  behalf;"  because  the  6th 
section  says  that  certain  houses  shall  be  deemed  refresh- 
ment houses,  and  therefore  the  legislature  has  given  a 
sort  of  interpretation  clause  of  its  meaning*  Assuming,  as 
the  justice  has  found,  that  these  were  primarily  dancing' 
rooms,  and  that  persons  went  night  after  night  to  these 
rooms  who  never  danced  and  were  habitually  supplied  with 
beer,  only  one  conclusion  of  fact  seems  to  me  to  follow, 
namely,  that  these  were  rooms  for  public  refreshment,  resort 
and  entertainment  But  we  have  to  determine  whether  or 
no  the  justice  was  wrong  in  point  of  law ;  for  an  appeal  is 
only  given  by  reason  of  the  appellant  being  dissatis6ed  with 
the  determination  of  the  justice  "as  being  erroneous  in 
point  of  law."  I  do  not  say  that  it  was ;  and  if  the  ques- 
tion was  submitted  to  another  justice,  and  he  arrived  at  the 
conclusion  that  these  rooms  were  kept  open  not  merely  for 
dancing  but  that  persons  might  go  and  get  beer  there,  I 
should  say  that  they  were  kept  open  for  public  refreshment, 
resort  and  entertainment.  But,  upon  the  ground  that  the 
justice  has  determined  the  facts,  I  concur  with  the  rest  of 
the  Court  that  the  appeal  should  be  dismissed. 

Bramwell,  B. — I  am  of  the  same  opinion.  I  agree  with 
the  magistrate's  view  of  the  act  of  parliament ;  and  I  think 
that  upon  the  evidence  he  came  to  a  right  conclusion.  For 
the  reasons  given  by  my  brother  MarHn,  it  is  not  necessary 
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to  make  any  distinction    between   **  entertainment"  and        1862. 
*•  refreshment ;"  and  the  question  is  whether  the  justice      ^JT*^'^^ 
ought  to  have  decided  that  this  was  a  house  kept  open  for  v* 

**  public  refiresbment "  within  the  meaning  of  the  Act.  The  « 
6th  section  may  be  thus  read : — *'  The  owner,  tenant,  and 
occupier  of  every  house  kept  open  for  public  refreshment 
between  the  hours  of  nine  at  night  and  five  in  the  morning 
is  hereby  required  to  take  out  a  license."  Then  what  are 
the  facts?  The  place  in  question  was  a  dancing  saloon,  and 
a  great  many  people  went  there ;  some  danced,  others  did 
not ;  some  had  beer,  others  had  none ;  some  danced  and 
had  beer,  others  had  beer  and  did  not  dance ;  but  those 
who  wanted  beer  gave  the  money  to  one  of  the  defendants 
to  fetch  it.  That  being  so,  I  am  of  opinion  that  this  was 
not  a  house  kept  open  for  '^  public  refreshment,*'  because 
the  statute  means  a  house  kept  open  for  the  purpose  of 
supplying  refreshment  to  persons,  not  for  the  purpose  of 
going  and  buying  it  for  them.  Assuming  that  the  latter 
purpose  did  not  involve  the  making  any  profit,  I  think  that 
this  was  not  a  house  kept  open  for  refreshment,  if  it  was 
merely  obtained  in  the  way  I  have  described.  I  am  con- 
firmed in  that  opinion  by  the  language  of  the  license, 
because  it  is  for  a  person  who  selkf  and  it  is  impossible  to 
suppose  that  the  legislature  meant  that,  in  order  to  authorize 
a  person  to  do  what  he  does,  he  should  take  out  a  license  to 
do  what  he  does  not  do.  If,  indeed,  the  proceeding  was 
merely  colourable,  and  there  was  a  bargain  between  the 
publican  and  the  defendants  by  which  they  were  to  get  a 
profit  on  each  pot,  or  by  taking  a  certain  quantity  of  beer, 
I  am  not  sure  that  I  should  not  be  prepared  to  hold  that 
the  house  was  kept  open  for  '^  refreshment  and  entertain- 
ment" within  the  meaning  of  the  Act;  because,  though  I 
am  inclined  to  think  that  by  the  word  ''entertainment"  the 
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1862.  legislature  meant  something  more  than  *' refreshment,"  I 
doubt  whether  a  person  could  evade  the  Act  by  saying,  '*  I 
refresh  to  a  certain  extent  only/'  However,  upon  that  it  is 
not  necessary  to  express  any  opinion.  I  think  the  magis- 
trate came  to  a  correct  conclusion  upon  the  facts  and  the 
law  as  applicable  to  the  facts ;  and  it  seems  to  me  that  this 
was  not  a  house  kept  open  for  public  refreshment  I  concur 
in  the  sort  of  negative  reasons  which  the  magistrate  has 
given  for  his  decision,  namely,  that  refreshment  was  not 
kept  there  nor  sold  there,  but  fetched  from  a  public  house. 
For  these  reasons  I  think  the  decision  right,  and  that  the 
appeal  ought  to  be  dismissed. 

Channell,  B. — I  am  also  of  opinion  that  the  appeal 
ought  to  be  dismissed.  The  house  in  question  was  clearly 
kept  open  for  public  resort,  but  that  is  not  enough ;  it  must 
be  shewn  that  it  was  also  kept  open  for  public  refreshment 
and  public  entertainment.  Now,  the  magistrate  has  found 
that  it  was  not  kept  open  for  public  refreshment  or  enter* 
tainment.  It  is  not  necessary  to  say  whether,  if  I  had 
exercised  the  functions  of  the  magistrate,  I  should  have 
come  to  bis  conclusion  of  law  or  fact ;  but  I  do  not  say 
that  he  is  wrong.  With  regard  to  its  not  being  a  house  of 
public  entertdnment  he  gives  one  reason ;  with  regard  to 
its  not  being  a  house  of  public  refreshment  he  gives  three 
reasons;  and  if  the  reason  he  has  given  why  it  is  not  a 
house  of  public  entertainment  be  good,  or  if  any  one  of  the 
three  reasons  he  has  given  why  it  is  not  a  house  for  public 
refreshment  be  good,  we  ought  not  to  allow  this  appeaL  I 
am  disposed  to  go  further,  and  say  we  must  find  upon  the 
facts  that  the  reason  for  its  not  being  a  house  for  public 
entertainment,  and  every  one  of  the  three  reasons  for  its  not 
being  a  house  for  public  refreshment,  altogether  fiiil,  before 
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we  can  reverse  his  decision.  But  I  cannot  say  that  the 
magistrate  was  wrong ;  and  that  is  sufficient  to  dispose  of 
the  case. 

Appeal  dismissed. 


FredeiuckSi  Appellant,  and  Howie,  Respondent.  *^"^  ^' 

Pursuant  to  the  20  &  21  Vict  c.  43,  the  following  A  portable 

ui6&tre  or 

case  was  stated  for  the  opinion  of  this  Court  by  justices  of  lx>oth  con 

gisting  of  two 

the  peace  for  the  county  of  Essex : —  caravaiui  or 

On  the  11th  of  November,  1861,  Daniel  Howie,  the  ^«^from 
respondent,  who  is  a  superintendent  of  the  Metropolitan  |^.  hors^  and 
Police  Force,  brought  before  the  justices  sitting  in  petty  J^eSwHbnn- 
sessions  at  Stratford,  in  the  county  of  Essex,  and  within  the  ^°s  ^  ^?' 

•^  popaiT  Btruc- 

Metropolitan  Police  District,   Frederick  Fredericks,    the  tureforthe 

*  ^  performance 

appellant,  and  then  and  there  informed  and  chaiged  against  thereon  of 

stage  playSy 

the  appellant  that  he  had,  on  the  2nd  day  of  Noyember,  is  not  a 
A.D.  1861,  at  the  parish  of  Barking,  in  the  county  of  Essex,  within  the 
and  within  the  Metropolitan  Police  District,  been  found  th^^^d 
performing  in  a  certain  tenement  used  as  an  unlicensed  ^^^  ^  '^^' 
theatre,  contrary  to   the  statute  in   that  case  made  and 
provided. 

The  information  or  chaige  arises  under  the  statute  2  &  3 
Vict.  c.  47,  for  ''further  improving  the  police  in  and  near 
the  Metropolis."  The  46th  section  enacts,  **  That  it  shall  be 
lawful  for  the  Commissioners  of  Police,  by  order  in  writing, 
to  authorize  any  superintendent  belonging  to  the  Metropo- 
litan Police,  with  such  constables  as  he  may  think  necessary, 
to  enter  into  any  house  or  room  kept  or  used  within  the  said 
district  for  stage  plays  or  dramatic  entertainments  into  which 
admission  is  obtained  by  payment  of  money,  and  which  is  not 
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1862.        &  licensed  theatre,  at  any  time  when  the  same  shall  be  open 

P  *^^'"^^      for  the  reception  of  persons  resorting  thereto,  and  to  take  into 

^'  custody  all  persons  who  shall  be  found  therein  without  lawful 

Howis.  J        r 

excuse;  and  every  person  keeping,  using,  or  knowingly  letting 
any  house  or  other  tenement  for  the  purpose  of  being  used  as 
an  unlicensed  theatre  shall  be  liable  to  a  penalty  not  more 
than  twenty  pounds,  or,  in  the  discretion  of  the  magistrate, 
may  be  committed  to  the  House  of  Correction,  with  or  without 
hard  labour,  for  a  time  not  more  than  two  calendar  months; 
and  every  person  performing  or  being  therein  without  lawful 
excuse  shall  be  liable  to  a  penalty  not  more  than  forty 
shillings;  and  a  conviction  under  the  Act  for  this  oflFence 
shall  not  exempt  the  owner,  keeper,  or  manager  of  any  such 
house,  room  or  tenement  from  any  penalty  or  penal  con- 
sequences to  which  he  may  be  liable  for  keeping  a  dis- 
orderly house,  or  for  the  nuisance  thereby  occasioned.'* 

It  was  contended  on  behalf  of  the  appellant,  as  h^ein- 
after  mentioned,  that  the  temporary  theatre,  or  building, 
or  booth,  hereinafter  described,  was  not  a  ^Uenement" 
within  the  meaning  of  that  provision* 

Daniel  Howie  was  duly  authorized  by  an  order  in  writing 
of  the  Commissioners  of  the  Metropolitan  Police  to  enter 
with  such  constables  as  he  should  think  necessary  an  un- 
licensed theatre,  situate  on  premises  known  as  the  *<Peto 
Arms''  at  Barking,  in  the  Metropolitan  Police  District; 
and  with  such  authority,  and  accompanied  by  several  con- 
stables, he  proceeded  on  the  evening  of  Saturday,  the  2nd 
day  of  November,  1861,  at  about  eight  o'clock,  to  a  tem- 
porary and  portable  theatre  or  booth,  hereinafter  described, 
where  he  saw  the  said  Frederick  Fredericks,  the  appellant, 
within  the  said  temporary  and  portable  theatre  or  booth ; 
and  the  persons  who  were  then  on  the  stage  were,  to- 
gether with  the  said  Frederick  Fredericks,  then  and 
there  taken  into  custody.     The  said  Frederick  Fredericks 
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was  then  and  there  the  owner,  keeper  and  manager  of  the 
said  temporary  and  portable  theatre  or  booth,  and  the 
manager  of  a  company  of  strolling  playere,  who  were  with 
others  then  and  there  dressed  in  theatrical  costume  and 
acting  a  stage  play  or  theatrical  performance. 

It  was  proved  that  the  said  temporary  and  portable 
theatre  or  booth  was  not  a  licensed  theatre ;  that  it  was 
then  and  there  temporarily  placed  and  situate  within  the 
Metropolitan  Police  District ;  that  it  was  kept  and  used  by 
the  said  Frederick  Fredericks  as  an  unlicensed  theatre  and 
for  stage  plays  or  dramatic  entertainment,  and  into  which 
admission  was  obtained  by  payment  of  money,  namely, 
three  pence  for  each  person ;  that  as  r^ards  the  construc- 
tion thereof,  the  said  portable  and  temporary  theatre  or 
booth  consisted  of  two  caravans  or  waggons,  drawn  from 
place  to  place  by  horses,  and  when  the  two  said  caravans  or 
waggons  were  joined  together  it  formed  a  temporary  struc- 
ture, in  size  about  twenty  yards  long  by  nine  yards  wide, 
and  above  eight  yards  high ;  that  it  had  a  boarded  front  as 
high  as  the  top,  and  that  the  boards  on  the  sides  and  end 
reached  about  two  yards  high ;  that  the  remainder  of  the 
sides  and  end  and  also  the  roof  were  of  canvas,  supported 
by  poles;  that  there  were  several  posts  in  the  ground 
around  the  outside ;  that  the  door  through  which  persons 
were  admitted  was  of  wood ;  that  inside  there  were  seats 
erected  to  accommodate  about  300  persons,  and  that  there 
was  a  stage  and  curtain  to  let  down;  that  the  said  tem- 
porary theatre  or  booth  was  put  together  in  the  following 
manner:  the  said  two  caravans  which  stand  upon  wheels  were 
placed  front  and  back ;  the  stage  was  formed  by  two  flaps 
which  fall  down  and  form  the  level  floor ;  the  sides  and 
back  were  formed  by  uprights  and  (ized  by  screw  bolts  and 
fastened  to  the  vans ;  the  whole  of  the  materials  were  port- 
able, capable  of  being  taken  to  pieces  and  readjusted ;  that 
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1862.        i(  required  aboat  four  hours  to  put  it  up  and  two  hours  and 

^^"^^     '      a  half  to  take  down;  that  the  materials  consisted  of  the 
Fbedbbicks 

V-  said  caravans  and  materials  brousht  in  the  said  caravans, 

Howie.  .  ®  ,         v   ,     . 

and  taken  away  in  like  manner.     And  upon  the  whole  it 

appeared  to  us  that  it  was  proved ;  and  we  were  of  opinion 
that,  assuming  the  said  temporary  and  portable  theatre  or 
booth  to  be  a  "  tenement"  within  the  meaning  of  the  said 
46th  section  above  mentioned,  the  same  was  such  an  un- 
licensed theatre  as  is  mentioned  in  the  said  46th  section, 
and  that  the  appellant  was  guilty  of  performing  and  being 
therein  without  lawful  excuse. 

It  was  contended,  on  behalf  of  the  appellant,  that  the 
said  temporar}*  and  portable  theatre  did  not  come  within 
the  meaning  of  the  said  46th  section,  on  the  ground  that 
the  same  was  not  a  **  house  or  tenement"  within  the  meaning 
of  that  section ;  but  we  were  of  opinion  that  the  said 
temporary  and  portable  theatre  or  booth  did  come  within 
the  said  word  ^'  tenement"  in  such  46th  section,  and  this, 
together  with  the  facts  above  stated,  as  proved,  were  the 
grounds  of  our  determination  in  the  case.  And  we  there- 
fore convicted  the  appellant  of  the  said  offence ;  and 
did  adjudge  the  said  Frederick  Fredericks,  the  elder,  to 
forfeit  and  pay  the  sum  of  five  shillings,  together  with  the 
costs. 

The  question  of  law  is,  whether  the  said  temporary,  and 
portable  theatre  or  booth  was  or  was  not  a  ^'tenement" 
within  the  said  46th  section  of  the  said  act  of  parliament 

If  the  opinion  of  the  Court  be  in  the  negative,  the  said 
conviction  should  be  reversed ;  if  otherwise,  the  said  con- 
viction should  be  affirmed. 

G.  Browne,  for  the  respondent. — This  portable  theatre  or 
booth,  was  a  "  tenement"  used  as  an  unlicensed  theatre,  in 
contravention  of  the  provisions  of  the  2  &  3  Vict.  c.  47, 
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s.  46  (a).  [BramweU^  B.— Could  it  be  distrained  for  rent  ?] 
It  could  not.  In  Davys^  appellant,  Douglas^  respondent  (2), 
the  question  arose  under  the  6  &  7  Vict.  c.  68,  and  it  was 
beld  that  a  booth  theatre  which  was  taken  to  pieces  and 
carried  from  place  to  place  for  theatrical  performances  was 
not  a  ^'  house,  or  other  place  of  public  resort,  for  the  public 
performance  of  stage  plajs"  within  the  meaning  of  the 
2nd  section  of  that  Act.  But  if  it  could  have  been  proved 
that  the  performance  was  for  hire,  the  conviction  might 
have  been  supported  under  the  11th  section,  for  the  words 
**  any  place  not  being  a  patent  or  duly  licensed  as  a  theatre" 
would  include  a  booth.  The  46th  section  of  the  2  &  3 
Vict,  c  47  applies  to  the  same  unlicensed  theatres  as  the 
11th  section  of  the  6  &  7  Vict.  c.  68.  {Martin,  B.— The 
38  th  section  (c)  contains  an  express  enactment  with  respect 
to  a  **  booth,  standing,  tent,  caravan,  waggon,  ftc,"  clearly 
meaning  those  things  ^ith  which  persons  go  about  tra- 
velling to  fairs ;  then  the  46th  section  authorizes  the  police 
<*  to  enter  into  any  house  or  room  kept  or  used  for  stage 


(a)  Antey  p.  381. 

(6)  4  H.  &  N.  ISO. 

(c)  Section  38.—*' That  the 
business  and  amusement  of  all 
fairs  holden  within  the  Metropo- 
litan Police  District  shall  cease  at 
the  hour  of  eleven  in  the  even- 
ing, and  shall  not  begin  earlier 
than  the  hour  of  six  in  the  morn- 
ing ;  and  that  if  any  house,  room, 
booth,  standing,  tent,  caravan, 
waggon,  or  other  place,  shall  dur- 
ing the  continuance  of  any  such 
fair  be  open  within  the  hours  of 
eleven  in  the  evening  and  six  in 
the  morning,  for  anj  purpose  of 
business  or  amusement,  in  the 
place  where  such  fair  shall  be 
holden,  it  shall  be  lawful  for  any 


constable  to  take  into  custody 
tho  person  having  the  care  or 
management  thereof,  and  also 
every  person  being  therein  who 
shall  not  quit  the  same  forthwith 
upon  being  bidden  by  such  con- 
stable so  to  do ;  and  the  person 
so  then  having  the  care  or  ma- 
nagement of  any  such  house, 
room,  booth,  standing,  tent,  cara- 
van, waggon,  or  other  place,  shall 
be  liable  to  a  penalty  not  more 
than  five  pounds,  and  every  per- 
son convicted  of  having  been 
therein,  and  of  not  having  quitted 
the  same  forthwith  upon  being 
bidden  by  a  constable  so  to  do, 
shall  be  liable  to  a  penalty  not 
more  than  forty  shillings.** 
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1862.        plays***  and  it  imposes  a  penalty  on  every  person  keeping 

*^^^~^      w  any  house  or  other  tenement^  for  the  purpose  of  being  used 

«•  as  an  unlicensed  theatre.     Contrastincr  the  two  sections,  it 

HOWIB. 

is  evident  that  the  word  **  tenement''  means  something 
different  and  of  a  more  permanent  character  than  a  booth 
or  caravan.  Pollock,  C.  B.— The  latter  part  of  the  46th 
section  uses  the  words  '^ house,  room  or  tenement;^  the 
38th  section  uses  the  words  <' house,  room,  booth,"  &c] 
In  Black.  Com.,  vol.  2,  p.  16,  it  is  said  that  the  word 
<<  tenement,  though  in  its  vulgar  acceptation  is  only  applied 
to  houses  and  other  buildings,  yet  in  its  original,  proper 
and  legal  sense,  it  signifies  everything  that  may  be  holden^ 
provided  it  be  of  a  permanent  nature,  whether  it  be  of  a 
substantial  and  sensible,  or  of  an  unsubstantial  ideal  kind.'' 
In  Lilly's  Abridgment  the  word  tenement  is  thus  defined : — 
'*A  tenement  may  be  said  to  be  any  house,  land,  rent,  or 
other  such  like  thing  which  is  any  way  held  or  possessed ; 
and  it  is  a  word  of  very  large  and  ambiguous  meaning,  and 
therefore  not  fit  to  be  used  to  denominate  or  express  any- 
thing which  requires  a  particular  description."  [Pollock, 
C.  B. — In  Tomlin's  Law  Dictionary  it  is  said :  **  Tene- 
ment (tenementum)  signifies  properly  a  house  or  home- 
stall;  but  more  largely  it  comprehends  not  only  houses, 
but  all  corporeal  inheritances  which  are  holden  of  another, 
and  all  inheritances  issuing  out  of  or  exerciseable  with  the 
same."  If  a  tent  is  erected  in  a  field  for  the  accommoda- 
tion of  persons  playing  at  cricket,  can  that  be  said  to  be  a 
tenement  ?]  This  booth  was  supported  by  posts  fixed  into 
the  ground ;  and  it  was  capable  of  being  holden  at  a  rent. 
[Martin,  B. — In  Co.  Lit.  20 a,  it  is  said: — '< Tenements, 
tenementa.  This  is  the  only  word  which  the  said  statute  of 
Wm.  2,  that  created  estates  tail,  useth ;  and  it  includeth 
not  only  all  corporate  inheritances  which  are  or  may  be 
holden,  but  also  all  inheritances  issuing  out  of  any  of  those 
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inheritances,  or  concerning  or  annexed  to  or  exerciseable 
within  the  same^  though  they  lie  not  in  tenure,  therefore  all 
these  without  question  may  be  entailed.'*    That  is  the  pro-  »• 

per  legal  definition  of  the  word  ''  tenement/*] 

Poland  appeared  for  the  appellant,  but  was  not^called 
upon  to  argue. 

Martin,  R — I  am  of  opinion  that  the  determination  of 
the  justices  ought  to  be  reTcraed.  The  word  '^  tenement," 
in  the  46th  section  of  the  2  &  3  Vict  c.  47,  is  used  in  con- 
nection with  the  words  ^^  house  or  room,**  and  must  mean 
something  of  the  same  character,  and  absolutely  immove- 
able from  the  land.  I  am  disposed  to  think  that  this  booth 
would  be  distrainable  for  rent,  just  as  a  cart  or  any  other 
moveable  chattel.  It  is  a  **  booth"  in  contradistinction  to  a 
"house"  or  "room."  The  38th  section  of  the  2  &  3  Vict. 
c.  47,  speaks  of  a  *^  house,  room,  booth,  standing,  tent, 
caravan,  waggon  or  other  place  ;*'  and  this  portable  theatre 
would  be  properly  described  as  a  booth,  waggon  or  caravan. 
Then,  in  the  46th  section  of  the  same  Act,  the  legislature 
has  used  the  expression  "house  or  room;"  and  it  being  a 
matter  of  notoriety  that  persons  go  to  fairs  with  booths,  or 
travelling  caravans,  in  which  they  perform,  it  would  seem 
that  the  legislature  has  purposely  omitted  in  that  section 
the  words  "  booth,  standing,  tent,  caravan,  waggon  or  other 
place."  The  section  goes  on  to  speak  of  a  "  house  or  other 
tenement,"  and  in  another  part  of  a  "house,  room  or 
tenement"  Now  a  tenement  means  something  fixed  or 
permanent ;  and  my  impression  is  that  the  legislature  pur- 
posely omitted  to  make  this  enactment  extend  to  booths, 
otherwise  they  would  have  used  in  the  46th  section  the 
same  words  as  they  have  used  in  the  38th.  For  the  pur- 
pose of  supporting  this  conviction,  we  ought  clearly  to  see 
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what  the  legislature  intended  by  this  Act;   and  in  my 
opinion  the  offence  charged  has  not  been  commiUed. 

Bramwell,  B. — I  am  of  the  same  opinion.  The  case 
appears  to  me  so  clear  that  it  is  unnecessary  to  say  anything 
upon  it 


Channell,  B.— If  I  had  to  construe  the  46th  section  by 
itself,  I  should  say  that  this  portable  theatre  was  not  a 
tenement  within  the  meaning  of  that  section ;  but  constru- 
ing it  With  the  38th  sectioUi  and  finding  words  in  that 
section  which  are  omitted  in  the  46th9  I  am  clearly  of 
opinion  that  this  is  not  a  tenement  within  the  meaning 
of  the  46th  section. 

Pollock,  C.  B.,  concurred. 

Determination  of  justices  reversed. 


JWM  5. 


By  charter- 
party  the 
plaintiff  and 
aefendant 


Bastifell  v.  Llotd. 


JJeCLARATION  on  a  charter  by  the  defendant  of  the 
plaintiff's  ship,  called  '^The  Bebec/'  to  take  on   board 


agreed  that  the  plaintiflTs  ship,  "Bebec,"  should  proceed  to  Llannelly,  and  take  on  board  a 
cargo  of  culm,  and  being  so  loaded  should  "  therewith  proceed  with  all  convenient  speed  to 
Cole's  Wharf,  Bochester,  or  so  near  thereto  as  she  miakt  safely  gety  and  deliver  the  same  on 
being  paid  freight,  &c.  The  regular  turn  to  be  ailowed  for  loading,  and  fifty  tons  per 
working  day,  if  required,  for  deliveiy  at  Rochester,  and  demurrage  over  and  above  the  said 
days  at  the  rate  of  4/.  per  day."  The  ship  arrived  with  her  cargo  at  Bochester  on  the  24th 
October  and  was  moored  at  the  Buoys,  about  600  yards  from  and  opposite  to  Cole's  Wharf. 
On  the  25th  October  the  master  gave  the  defendant's  agent  notice  that  the  vessel  was  ready 
to  discharge  her  cargo,  and  he  desired  the  master  to  come  alongside  Cole's  Wharf.  At  that 
time  there  was  not  sufficient  water  for  the  vessel  to  come  alongside  the  wharf,  and  the  agent 
refosed  to  send  lighters  to  receive  part  of  the  carco^  so  as  to  lighten  the  vessel  and  enable 
her  to  come  alongside  the  wharf.  The  state  of  the  tide  did  not  allow  the  vessel  to  be  removed 
to  Cole's  Wharf  until  the  4th  November,  and  on  the  following  day  she  commenced  dischaig- 
ing  her  cargo.  In  an  action  for  demurrage : — Held,  that  the  master  was  boimd  to  take  the 
vessel  alongside  Cole's  Wharf,  unless  prevented  by  some  impediment  which  endangered  her 
safety,  and.  as  the  inability  to  bring  the  vessel  alongside  the  wharf  was  occasioned  by  the 
ordinaxy  course  of  navigation  the  lay  days  did  not  commence  until  the  vessel  arrived  there. 
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at  LlaDDelly  a  cargo  of  culm  and  proceed  therewith  to        i862. 
Rochester. — Breach :  that  the  defendant  kept  the  ship  on 
demurrage  ten  days,  and  thereby  became  liable  to  pay  the 
plaintiflf  401 

Plea. — That  the  defendant  did  not  keep  the  ship  on 
demurrage. — ^IsBue  thereon. 

At  the  trial,  before  Bramwett,  B.,  at  the  London  Sittings 
after  last  Easter  Term^  it  appeared  that  the  plaintiff  and 
defendant  agreed  by  chartei^party  (so  fiur  as  material  to  the 
present  case)  that  the  plaintiff's  ship  ''Bebec''  ''should 
with  all  convenient  speed  sail  and  proceed  to  New 
Dock  or  Channell,  Uannelly,  and  take  on  board  from  the 
agent  or  wharf  of  the  defendant  a  fiill  and  complete  caif;o 
of  culm  not  exceeding  what  she  could  reasonably  stow  and 
carry  over  and  above  her  tackle,  &a,  and  being  so  loaded 
should  therewith  proceed  with  all  convenient  speed  to  Mr. 
Cole's  Wharf,  Rochester,  or  so  near  thereto  as  she  might 
safely  get,  and  deliver  the  same  on  being  paid  freight 
at  the  rate  of  8«.  9<f.  per  ton  delivered,  and  one  guinea 
gratuity  to  the  master.  The  freight  to  be  paid  in  cash  on 
safe  deliveiy  of  the  carga  The  regular  turn  to  be  allowed 
the  defendant  for  loading  the  ship  at  Llannelly,  and  6fi^ 
tons  per  working  day,  if  required,  for  deUveiy  at  Rochester, 
and  demurrage  over  and  above  the  said  days  at  the  rate  of 
AL  Am.  per  day,''  &c. 

The  ship  proceeded  to  Llannelly,  and  was  there  loaded 
with  420  tons  of  culm.  On  the  17th  of  October  the  ship 
suled  for  Rochester,  where  she  arrived  on  the  24th  of 
October,  and  the  master  moored  her  at  the  Buoys,  about 
500  yards  from  and  opposite  to  Cole's  Whar£  On  the  25th 
of  October  the  master  reported  to  the  defendant's  agent  at 
Rochester  the  arrival  of  the  vessel  and  his  readiness  to  dis- 
charge the  cargo.  The  defendant's  agent  requested  the 
master  to  come  alongside  Cole's  Wharf.   The  master  stated 
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1862.  that  there  was  not  sufficient  water  for  bis  vessel  alongside 
Babtifell  ^^®  wharf,  but  that  if  the  defendant's  agent  would  send 
Lloid  ligbters  to  receive  a  portion  of  the  cargo,  he  would,  when 
the  vessel  was  lightened,  bring  her  close  to  the  wharf. 
This  the  defendant's  agent  refused  to  do.  The  state  of  the 
tide  was  such  that  the  vessel  could  not  get  alongside  Cole's 
Wharf  until  the  4th  of  November.  On  the  following  day 
she  commenced  discharging  her  cargo,  and  completed  her 
unloading  on  the  14th. 

It  was  contended,  on  behalf  of  the  plaintiff,  that  when 
the  vessel  was  moored  at  the  Buoys  on  the  24th  of  October 
she  was  as  near  Cole's  Wharf  as  she  could  then  safely  get, 
and  that  the  defendant's  agent  ought  to  have  commenced 
unloading  her  on  the  25th:  that  the  time  for  the  delivery 
of  the  cargo,  at  the  rate  of  fifty  tons  per  working  day, 
expired  on  the  4th  of  November,  and  that  the  defendant 
was  liable  for  ten  days*  demurrage,  from  the  5th  to  the  14th 
of  November. 

It  was  submitted,  on  behalf  of  the  defendant,  that  he  was 
not  bound  to  unload  the  vessel  until  she  was  alongside  Cole's 
Wharf;  and  therefore  he  was  not  liable  for  demurrage. 

The  learned  Judge  was  of  opinion  that  the  defendant  was 
not  bound  to  unload  the  vessel  until  she  was  alongside 
Cole's  Wharf;  and  he  left  the  following  questions  to  the 
jury:— 

First :  Could  the  vessel  have  got  alongside  Cole's  Wharf 
on  the  24th  of  October  ? — The  jury  found  that  she  could 
not. 

Secondly :  Was  there  any  unloading  of  the  vessel  on  the 
14th  of  November? — The  jury  found  that  there  was. 

Thirdly :  Was  it  the  fault  of  the  plaintiff  or  the  defend- 
ant's agent  that  the  unloading  did  not  begin  on  the  4th  of 
November  ? — The  jury  found  that  the  defendant  might 
have  commenced  unloading  on  that  day. 
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The  learned  Jodge  then  directed  a  verdict  for  the  plain* 
tiff  for  4L  4m.  the  amount  of  one  day's  demurrage,  reserving 
leave  to  him  to  move  to  increase  the  damages  to  40/.,  if  the 
Court  should  be  of  opinion  that,  upon  the  facts,  the  plain- 
tiff was  entitled  to  a  verdict  for  the  full  amount  of  demurrage 
claimed. 

Edward  James,  in  the  present  Term,  obtained  a  rule  nisi 
accordingly,  against  which 

G.  Denman  and  Prentice  now  shewed  cause.— The  ques- 
tion is  when  did  the  demurrage  days  commence.  That 
depends  on  whether  the  defendant  was  bound  to  unload 
the  cargo  when  the  vessel  arrived  at  the  Buoys,  or  was 
entitled  to  wait  until  she  was  alongside  Cole's  Wharf. 
Father  v.  Winhw  {a)  is  an  express  authority  that  the  de* 
fendant  was  not  bound  to  unload  the  vessel  until  she  was 
alongside  the  wharf.  There  the  charter-party  provided 
that  ''the  ship  should  proceed  to  Plymouth,  not  higher 
than  Torpoint  or  New  Passage,  or  so  near  thereunto  as  she 
may  safely  get/'  The  vessel  arrived  at  Plymouth,  and  the 
consignees  ordered  her  discharge  at  a  wharf  below  Torpoint 
and  New  Passage.  At  that  time  the  tides  were  neap,  and  in 
order  to  reach  the  wharf  it  was  necessary  to  cross  a  mud 
bank,  in  doing  which  the  vessel  grounded  and  lay  there 
until  the  high  tides :  it  was  held  that  the  lay  days  did  not 
commence  until  the  vessel  reached  the  whar(  the  delay  in 
getting  to  it  being  occasioned  only  in  the  ordinary  course 
of  navigation  in  a  tidal  harbour.  In  the  absence  of  any 
express  stipulation,  the  lay  days  are  to  be  reckoned  firom  the 
time  of  the  ship's  arrival  at  the  tuual  place  of  discharge  in 
the  port,  and  not  at  the  port,  although  for  the  purposes  of 
navigation  some  of  her  caigo  may  be  discharged  at  the 

(a)  7  E.  &  B.  942. 
DD  2 
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entrance :  BrereUm  ▼•  Chapman  (a) ;  Abbott  on  Shipping, 
p.  304,  8th  ecL  Here  the  vessel  was  to  proceed  to  Cole's 
Wharf,  <<or  so  near  thereto  as  she  might  safely  get,"  but  she 
did  not  arrive  so  near  the  wharf  as  she  might  safely  get,  if 
by  waiting  for  high  water  she  might  with,  safety  have  got 
nearer.  A  mere  temporary  ohstnicdon  does  not  determine 
the  obligation  to  reach  the  place  of  discharge :  SehiOixn  ▼• 
Derry{b)\  and  the  master  was  bound  to  wait  until  there 
was  sufficient  water  to  enable  him  to  get  alongside  Cole's 
Whar£  It  was  the  duty  of  the  plaintiff,  before  he  entered 
into  the  contraet,  to  acquunt  himself  with  the  nature  of 
the  place  ci  discharge. 

Edward  James  and  DcwdetweUf  in  support  of  the  rule.— 
When  the  vessel  was  moored  at  the  Buoys  she  was  as  near 
Cole's  Wharf  as  she  could  safely  get ;  and  the  lay  days 
commenced  on  the  25th  of  October,  when  the  defendant's 
agent  had  notice  that  the  vessel  was  ready  to  unload.  No 
doubt,  if  a  ship  owner  enters  into  a  charter-par^  to  proceed 
to  a  particular  port,  he  is  presumed  to  be  cognizant  of  the 
state  of  that  port  For  instance,  if  it  be  a  harbour  with  a 
bar  at  its  entrance  which  can  only  be  passed  at  spring  tides;, 
he  must  be  taken  to  know  that  hct ;  and  the  insertion  in 
the  charter-party  of  the  words,  *'or  so  near  as  the  vessel 
can  safely  get,''  will  not  relieve  him  from  the  obligation  to 
reach  the  place  of  dischaige.  But  a  shipowner  who  enters 
into  a  charter-party  is  not  bound  to  know  the  depth  of  water 
at  every  wharf  in  the  ^  port  of  destination.  In  Parker  v. 
Wbdow  (c)  the  contract  was  to  proceed  to  a  tidal  harbour^ 
and  therefore  the  shipowner  must  be  presumed  to  have 
entered  into  the  contract  with  knowledge  that  in  the  ordi* 
nary  course  of  navigation  the  vessel  might  be  prevented  from 

(a)  7  Bing.  559.  (ft)  4  £.  &  B.  873. 

(c)  7E.&B.942. 
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readiiog  its  place  of  dischaige.  There  Lord  Ccanpbell  said, 
*^ir,  when  the  ahip  got  fixed  on  the  mud  bank,  the  master 
had  given  notice  that  he  was  ready  to  discbaige  there,  it 
might  have  been  open  to  him  to  sh^ew  that  it  was  the  duty 
of  the  other  party  to  take  the  caigo  there ;  and  if  he  could 
have  shewn  such  to  be  their  duty,  the  lay  days  would  have 
commenced."  Here  the  plaintiff  fulfilled  his  contract  when 
the  vessel  arrived  so  near  Cole's  Whuf  as  the  depth  of  water 
would  permit  [PoUoei,  C.  B. — According  to  that  argu- 
ment, if  the  tide  changed  whilst  the  vessel  was  proceeding 
to  the  whari^  the  master  would  not  be  bound  to  go  any 
nearer.]  Suppose  the  vessel  could  only  have  got  to  the 
wharf  when  there  was  a  very  high  tide,  which  might  not  occur 
more  than  once  or  twice  a  year,  would  the  master  be  bound 
to  wait  all  that  time  ?  Some  effect  must  be  given  to  the 
words,  *<or  so  near  thereto  as  she  might  safely  get."  In 
Brown  v.  Johnson  (a),  it  was  held  that  the  lay  days  were  to 
be  calculated  from  the  period  the  ship  arrived  in  the  dock, 
and  not  at  the  place  of  unloading.  [PjaUockt  C.  B. — Sup- 
pose it  had  only  been  necessary  to  stop  at  the  Buoys  for  one 
tide,  would  that  have  exonerated  the  [daintiff  from  his  obli- 
gation to  go  alongside  the  whar£]  It  would  be  a  question 
for  the  jury,  what  was  a  reasonable  tipe  to  wait  for  high 
water. 

PoLUXSL,  C.  B. — ^I  am  of  opinion  that  the  rule  ought  to 
be  dischaiged.  The  plaintiff  only  asks  to  increase  the 
damage  ta40iL;  therefore,  if  there  be  any  question  which 
ought  to  have  been  left  to  the  jury  with  respect  to  what  was 
a  reasonable  time  to  wait  for  high  water,  the  rule  must 
nevertheless  be  dSschaiged,  because  it  cannot  be  made 
absolute  for  a  new  trial. 

It  appears  to  me  that  the  meaning  of  this  charter-party 

(a)  10  M.  &  W.  381. 
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1862.       ^  that  the  vessel  shall  proceed  to  the  wharf,  that  is,  go 
alongside  of  it,  and  there  discharge  her  cargo,  and  it  is 
V-  manifest  that  the  object  was  to  avoid  the  expense  of  lighters: 

That  in  some  measure  raises  the  question  what  was  a  reason- 
able time  to  wait  for  a  sufficient  depth  of  water  to  get  along- 
side the  wharf.  That,  however,  is  a  question  of  fact  for  the 
jury,  and  this  rule  cannot  be  made  absolute  unless  we  see 
very  clearly  that  the  defendant  was  bound  to  send  lighters 
to  unload  the  vessel.  It  is  conceded  that  if  the  vessel  had 
been  obliged  to  wait  for  one  tide,  that  would  not  have  got 
rid  of  the  obligation  to  go  alongside  the  wharf,  but  it  is 
contended  that  it  is  unreasonable  to  wait  for  several  days. 
It  seems  to  me,  however,  that  there  b  no  distinction  in 
principle.  This  b  a  contract  to  get  to  the  wharf,  if  in  the 
ordinaiy  course  of  navigation  it  could  be  reached. 

Bramwell,  6. — I  am  of  the  same  opinion.  At  the  trial  I 
was  struck  with  the  hardship  of  making  the  shipowner  respon- 
sible for  the  condition  of  a  particular  wharf;  but  the  charterer 
is  responsible  for  the  condition  of  the  particular  ship,  and  it 
was  by  the  conjoint  condition  of  the  wharf  and  ship  that 
the  latter  was  prevented  from  getting  alongside  the  whart 
The  usual  depth  of  the  water  at  the  wharf  was  a  matter 
which  either  of  the  parties  might  have  ascertained  for  him- 
self If  there  b  any  question  of  fact  which  ought  to  have 
been  left  to  the  jury,  none  was  proposed ;  and,  assuming  it 
to  be  a  question  for  the  Court,  I  cannot  help  thinking  that 
the  defendant  b  right  when  he  says  that  the  vessel  was 
bound  to  go  alongside  the  wharf.  As  pointed  out  by  the 
Lord  Chief  Baron,  the  object  of  the  charterer  was  to  save 
the  expense  of  lighterage.  Suppose  the  shipowner  found  that 
he  could  not  get  alongside  the  wharf  for  two  or  three  days, 
when  the  tide  would  rise  high,  he  would  clearly  have  been 
bound  to  wait,  since  he  could  then  safely  get  there.   He  has 
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undertaken  to  go  alongside  Cole's  Wharf,  unless  the  want  of 
safety  renders  it  necessary  that  he  should  stop  short  of  that 
place.  It  is  admitted  that  by  waiting  a  short  time,  he  not 
only  could,  but  did»  get  there.  It  might  be  different  if  there 
were  only  one  or  two  tides  in  the  year  which  would  enable 
the  vessel  to  reach  the  wharf,  but  it  is  not  necessary  to  say 
what  the  master  ought  to  do  in  that  case.  As  it  is,  conve 
nience  and  common  sense  are  in  favour  of  the  defendant 

Channell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  No  doubt,  there  are  extreme  cases  which 
shew  that  the  contention  on  the  part  of  the  shipowner 
might  not  be  unreasonable,  but  we  cannot  decide  with 
reference  to  those  cases.  This  is  a  contract  between  two 
parties  which  must  receive  a  reasonable  construction,  and 
the  prevailing  rule  is,  that  the  words  of  a  contract  must 
be  construed  most  strongly  against  the  contractor.  The 
words,  "  or  so  near  thereto  as  she  might  safely  get,**  are  to 
be  taken  essentially  as  the  words  of  the  shipowner.  Parker 
V*  TFinlow  is  an  authority  in  &vour  of  the  defendant.  In 
that  case  there  were  two  points.  The  first  has  no  application 
to  this  case,  but  the  second  is  identical  with  it.  No  doubt 
there  was  no  express  mention  in  the  charter-party  of  a  parti* 
cular  wharf,  but  what  was  done  between  the  parties  shewed 
that  they  intended  that  the  wharf  which  was  afterwards 
designated  should  be  the  wharf  at  which  the  vessel  should 
actually  arrive.  Here  the  question  is  whether  the  vessel 
arrived  alongside  Cole's  Wharf,  within  the  meaning  of  the 
charter-party.  I  think  it  did  not,  and  that  the  navigation 
was  a  risk  which  the  shipowner  took  upon  himself. 

Rule  discharged. 
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May  28,  29.  LaWSON  V.  BuRNESft. 

By  charter-  i-  HE  declaration  (in  Bnbstanoe)  stated,  that  the  plaintiff, 

^^^  "^  being  owner  of  the  ship  «  Sultan,*  and  the  defendant,  being 

^b^t^  ^^  ^  merchant,  agreed  by  charter-party  that  the  said  ship  should 

of  the  ship  proceed  to  Tyne  Dock  and  there  load  in  the  customary 

"  Sultan/'^and  ^                         "                                                                     ^  n^    i 

the  defendant,  manner  from  the  agent  of  the  defendant  a  cai^  of  Marley 

should  proceed  Hill  coke,  with  suflBcient  coal  for  ballast,  to  be  loaded  in 

dock  and  there  regular  turn;   and  therewith  proceed  to  Alexandria  and 

OT*^^^  there  deliver  the  same.— Averment :  that  the  plaintiff  did 

S^Mwie*^  all  things  necessary  to  entitle  him  to  have  the  ship  loaded 

o^^'to  be  by  the  defendant  according  to  the  said  charter-party  within 

regular  tnm."  a  reasonable  time.<"»Breach :  that  the  defendant  did  not 

The  Marley  .                                                               ■..».* 

Hill  Company  load  the  said  ship  in  regular  turn  ancording  to  the  said 

in  which  they  charter-party,  and  neglected  and  refused  so  to  do,  and 

to  be  loadeSf  "Wrongfully  and  improperly  detained  the  said  ship  in  loading 

^(^%n^oe  ^^^  ^  '^"&  unreasonable  and  unnecessary  time  in  that  behalf, 

they  were  Plea  (inter  alia). — That  the  defendant  did  load  the  said 

ready  to  load, 

but  before  ship  in  regular  turn  in  accordance  with  the  terms  of  the 

their  arriTal 

at  the  dock.  Said  charter-party,  and  did  not  neglect  or  refuse  so  to  do, 

the  port,  and  <>'  detain  the  said  ship  in  loading  beyond  the  time  allowed 

not  reaS/to  ^7  ^^®  ^^  charter-party  in  that  behalf. — Issue  thereon. 

load  when  her  ^j  ^j^^  ^^^1  ^^fo^  WUleB,  J.,  at  the  last  Northumberland 

turn  came 

the  ship  next  Spring  Assizes,  it  appeared  that  on  the  24th  of  November, 

in  turn  waa  *       o 

loaded,  and  the  other  took  ita  tnm,  when  ready,  before  others  which  had  been  ready  before 
it.    On  the  29th  November  the  plaintifTs  ship  arrived  at  the  dock  and  on  the  8th  December 

his  agent  told  the  manager  that  he  waa  ready  to  load,  but  several  ships  which  had  not 
arrived  and  were  not  ready  until  after  the  plaintiff's  ship,  were  loaded  before  it)  in  consequence 


of  the  order  in  which  they  were  entered  in  the  book,  and  the  loading  of  the  plaintiff's  ship 
did  not  commence  until  the  23rd  of  January.  The  Judge  left  it  to  Uie  jury  to  say  what  waa 
the  meaning  of  '*  regular  turn,"  and  they  found  that  the  phuntiff^s  ship  was  loaded  according 
to  the  practice  of  uie  Marley  Hill  Colliery,  but  that  it  was  not  an  established  or  known 
custom,  and  that  "  regular  turn"  was  the  order  of  readiness,  not  the  order  of  entiy  in  the 
book. — Hdd,  that  the  defendant  waa  liable  for  demunage. 
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I860,  the  plaintiff  and  defendant  entered  into  a  charter- 
party  which  (so  far  as  material  to  the  present  case)  was  as 
follows: — "It  is  this  day  mutually  agreed  between  Heniy 
LawBon,  owner  of  die  good  diip  or  vessel  called  the  **  Sultan," 
now  in  the  Tyne,  and  James  Bumess  of  London,  merchant, 
and  agent  for  the  freighter,  that  the  ship  being  tight,  staunch, 
and  now  every  way  fitted  for  the  voyage,  shall,  with  all 
possible  dispatch,  sail  and  proceed  to  Tyne  Dock,  and  there 
load  in  the  customary  manner  from  the  agents  of  the  said 
merchant,  a  full  and  complete  cargo  of  Marley  Hill  coke, 
with  sufficient  coal  for  ballast,  say  not  exceeding  ten  keels, 
to  be  loaded  in  regular  turn  (a)  respectively,  not  exceeding 
what  she  can  reasonably  stow  and  carry  over  and  above  her 
tackle,  &c.;  and,  being  so  loaded,  shall  therewith  proceed 
to  Alexandria,  Egypt,  or  so  near  thereto  as  she  may  safely 
get,  and  there  deliver  the  same  on  being  paid  freight,"  &c. 

On  the  29th  November  the  ship  proceeded  to  Tyne 
Dock,  and  on  the  following  day  the  plaintiff's  agent  saw 
the  manager  of  the  Marley  Hill  Colliery  and  told  him 
that  the  ship  was  there  fbr  a  cargo  of  coke,  and  he  entered 
her  on  a  book  called  the  ''turn  book."  The  coals  for 
ballast  were  put  on  board  on  the  7th  of  December,  and 
on  the  8th  the  plaintiff's  agent  again  saw  the  manager  of 
the  colliery,  and  told  him  that  the  ship  was  ready  to  receive 
the  coke ;  when  he  said  she  would  be  loaded  about  the 
end  of  the  next  week.  On  the  20th  of  December  the 
pliuntiff's  agent  again  saw  the  manager,  who  said  that 
several  ships  which  were  ''in  turn"  before  the  plaintiff's 
had  come  in,  and  were  in  the  course  of  being  loaded ;  that 
several  ships  which  were  not  ready  had  been  got  ready ; 
that  the  plaintiff's  ship  could  not  be  loaded  that  week  or 
the  next,  but  would  probably  be  the  week  after.  The  plain- 
tiff^s  agent  again  saw  the  manager  of  the  colliery  on  the  15th 
and  2l8t  of  January  and  complained  of  the  delay,  but  the 
(a)  Theie  words  were  printed  in  the  charter-party. 
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1862.        loading  did  not  commence  until  the  23rd  of  January,  and 
^T"""^^^      was  completed  on  the  25th.   Vessels  were  usuaHy  loaded  in 
»■  fourteen  days  after  they  were  ready. 

BUBNE88. 

It  appeared  by  the  evidence  on  the  part  of  the  defendant 
that  only  one  ship  could  be  loaded  at  a  time,  and  that  when 
the  plaintiff's  ship  arrived  at  the  dock  there  were  thirty-one 
ships  'Mn  turn"  before  her.  The  ''turn  book*'  had  been 
kept  for  twenty  years,  and  during  all  that  time  ships  had 
been  loaded  according  to  the  order  of  their  entry  in  the 
**  turn  book."  It  was  the  practice,  however,  to  enter  ships 
in  the  "  turn  book"  not  only  before  they  were  ready  to  load, 
but  before  their  arrival  at  the  dock,  or  even  at  the  port; 
and  if  a  ship  was  not  ready  to  load  when  her  turn  came, 
the  ship  next  in  turn  was  loaded,  and  the  other  took  its 
turn  when  ready,  before  others  which  had  been  ready  before 
her.  Evidence  that  this  practice  was  known  to  shipowners 
was  tendered  and  objected  to,  but  admitted  by  the  learned 
Judge.  The  Marley  Hill  coke,  which  was  in  great  demand, 
could  only  be  obtained  from  the  Marley  Hill  Colliery. 

The  learned  Judge  left  it  to  the  jury  to  say ;  first,  what 
was  the  meaning  of  the  words, ''  regular  turn :"  did  they  mean 
according  to  the  order  of  entry  in  the  '*  turn  book,"  or 
according  to  the  period  at  which  the  ship  was  ready  to  re- 
ceive her  cargo?:  secondly,  was  the  vessel  loaded  in  regular 
turn,  and  if  not,  how  much  time  was  lost?  His  lordship 
said  there  might  also  be  another  question — was  the  ship 
loaded  in  a  reasonable  time.  The  jury  found  that  the 
vessel  was  loaded  according  to  the  practice  of  the  Marley 
Hill  Colliery,  but  that  it  was  not  an  established  or 
known  custom;  and  that  ** regular  turn"  was  the  order 
of  readiness,  and  not  the  order  of  entry  in  the  book* 
The  learned  Judge  then  said  that  upon  this  finding  the 
question  of  reasonable  time  became  immaterial,  and  a  ver- 
dict was  entered  for  the  plaintiff  for  86/.  He  certified  that, 
if  it  was  a  question  for  him,  he  agreed  with  the  finding. 
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Mamsty,  in  the  following  Term,  obtained  a  rule  nisi  for  1862. 
a  new  trials  on  the  ground  of  misdirection  in  the  learned 
Judge  telling  the  jury  that,  in  deciding  whether  the  ship 
was  loaded  in  regular  turn  according  to  the  charter-party, 
they  must  have  regard  to  the  fact  whether  the  ship  was 
loaded  in  a  reasonable  time;  or  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence* 

Edward  James  (with  whom  was  Heath)  now  shewed 
cause. — There  was  no  misdirection.  The  real  question  was 
whether  the  vessel  was  loaded  in  ''  regular  turn**  according 
to  the  charter-party,  and  the  jury  found  that  *^  regular  turn" 
meant  the  order  of  readiness,  not  of  entry  in  the  turn  book ; 
therefore  the  question  of  reasonable  time  became  immaterial 
If  the  question  is  one  fact,  it  is  concluded  by  the  finding  of 
the  jury ;  if  one  of  law,  the  learned  Judge  agrees  with  the 
finding. 

The  Court  then  called  on 

Manisty  and  T.  Jonea^  to  support  the  rule. — The  question 
is  whether  the  defendants  loaded  the  ship  in  regular  turn 
according  to  the  charter-party.  Now,  the  ship  was  to  be 
loaded  with  a  particular  kind  of  coke  which  could  only  be 
obtained  at  this  colliery,  and  therefore  when  the  parties 
stipulated  that  the  ship  should  be  loaded  ^'in  regular  turn," 
they  meant  *' regular  turn"  according  to  the  practice  of  that 
particular  colliery.  The  plaintiff  must  have  known  that,  by 
the  practice  of  the  colliery,  ships  were  loaded  according  to 
the  order  of  their  entry  in  the  **tum  book."  [Pollock^ 
C.  B. — The  jury  have  found  that  it  was  not  a  known  or 
established  practice.]  The  ship  could  not  have  loaded  in 
any  other  way.  The  Marley  Hill  Company  in  effect  say, 
''  You  shall  have  no  coke  from  this  colliery  unless  you  enter 
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the  yessel  in  our  'tarn  book/  and  load  in  the  order  of 
entry."  [Martmt  B. — If  so,  the  defendant  entered  into  a 
contract  which  he  could  not  perform.]  RoberUon  ▼.  Jack- 
jon  (a)  is  an  authority  that  the  practice  of  the  Marley  Hill 
Colliery  was  a  regulation  binding  on  all  vessels  that  loaded 
coke  at  the  Tyne  Dock.  [BramuseU,  B.T--If  there  was  only 
one  mode  of  loading  at  that  colliery,  there  might  be  some 
ground  for  your  argument ;  but  why  not  load  by  lighters?] 

Pollock,  C.  B.— ^We  are  all  of  opinion  that  the  rule 
should  be  dischaiged.  It  is  an  application  for  a  new  trial 
on  the  ground  of  misdirection;  and  the- question  is,  what  is 
the  meaning  of  the  words  ^  regular  turn."  By  the  charter- 
party  the  vessel  was  to  load  in  the  customary  manner  a  cargo 
of  Marley  Hill  coke,  and  in  regular  turn.  It  appears  to 
me  that  the  words  <<  customary  manner"  mean  the  mode  of 
loading,  whether  by  a  lighter  or  at  the  wharf,  and  whatever 
was  the  customary  manner  was  to  be  pursued  on  this  occa- 
sion. Then  mention  is  made  of  Marley  Hill  coke,  but 
that  is  only  an  intimation  of  the  quality  of  the  coke.  Then 
come  the  words  *'  to  be  loaded  in  regular  turn.**  It  appears 
that  considerable  delay  arose  from  the  Marley  Hill  Com- 
pany postponing  the  plaintiff's  vessel  to  oth^  vessels  not 
ready  when  hia  was,  but  which  afterwards  were  made  ready; 
and  in  consequence  this  action  was  brought  for  demurrage. 

The  case  on  the  part  of  the  defendant  was  that  Marley 
Hill  coke  was  only  to  be  had  of  one  firm ;  that  that  firm 
kept  a  book  in  which  vessels  were  entered,  whether  ready  to 
load  or  not,  and  whether  in  the  port  or  not;  and  that  the 
practice  was  that  if  a  vessel  was  not  ready  when  her  turn 
came  she  was  put  aside,  and  when  ready  she  took  her  turn 
before  those  vessels  which  had  been  ready  a  long  time.  It 
was  incumbent  oq  the  defendant  to  prove  that  this  practice 
was  well  known ;  and  it  is  a  mistake  to  suppose  that  there 

(a)  2  C.  B.  412. 
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was  any  evidence  that  the  plainti£p  knew  of  it    The  com-       1862. 

plaint  18  that  the  learned  Judge  left  it  to  the  jory  whether 

the  veflBel  was  loaded  in  a  reasonable  time^  but  that  is  not 

80.    The  learned  Judge  left  to  the  jury  the  question,  what 

was  the  regular  turn.     The  jury  found  that  the  vessel  was 

loaded  according  to  the  practice  of  the  Marley  Hill  Colliery, 

that  is,  that  she  Was  postponed  to  other  vessels  not  ready 

when  she  was  because  her  name  was  not  first  on  the  books, 

but  that  the  practice  was  not  an  established  or  known  piBO» 

tice^  and  that  the  ''regular  turn"  was  the  order  of  readiness 

not  the  order  in  the  book. 

Under  these  circumstances  I  am  of  opinion  that  there 
was  no  misdirection,  and  that  the  rule  ought  to  be  dis- 
charged. 

Mastik,  B.*—  I  am  of  the  same  opinion.  The  declaration 
is  on  a  charter-party  by  which  the  plaintiff's  vessel  was  to 
load  a  cargo  of  coke  in  regular  turn,  and  the  breach  is  that 
the  vessel  did  not  load  in  regular  turn.  Therefore  the 
question  which  the  parties  went  down  to  try  was,  whether 
the  vessel  loaded  in  regular  turn.  The  plaintiff  produced 
the  charter-party,  by  which  it  was  agreed  between  the 
plaintiff  and  d^endant  that  the  plaintiff's  vessel  should 
proceed  to  Tyne  Dock  and  there  load  in  customary  manner 
from  the  i^nts  of  the  defendant  a.fuU  and  complete  cargo 
of  Marley  Hill  coke,  **  to  be  loaded  in  regular  turn."  Such 
being  the  terms  of  the  charter-party,  it  was  necessary  that 
evidence  should  be  given  of  the  meaning  of  the  words 
''regular  turn;"  and  the  case  of  Sobertson  v.  Jaek»on{a) 
shews  that  such  evidence  is  admissible. 

I  entertain  no  doubt  whatever  as  to  the  meaning  of  the 
words  "  regular  tum,''because  there  is  an  act  of  parliament  (b) 
which  regulates  the  loading  and  unloading  of  vessels  in 
(a)  2  C.  B.  412.  (h)  10  &  11  Vict.  e.  27,  s.  67. 
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1862.  docks.  It  was  contended,  on  the  part  of  the  plaintiff,  that 
Lawson  ^^®  words  "to  be  loaded  in  regular  turn**  meant  that  the 
_,   ••  vessel  which,  in  the  order  of  time,  arrived  first  was  to  be 

BU&NEBS.  ^  ' 

loaded  first,  provided  she  was  ready  to  receive  her  cargo. 
On  the  part  of  the  defendant,  evidence  was  given  of  a 
practice  of  the  Marley  Hill  Colliery  to  enter  in  a  book  the 
names  of  vessels  about  to  be  loaded,  and  that  preference 
was  given  to  vessels  in  the  order  in  which  they  were  entered 
in  the  book,  though  not  ready  to  receive  a  cargo ;  so  that, 
according  to  the  practice,  vessels  entered  first  in  the  book 
but  not  ready  to  load,  loaded  before  vessels  which  were 
ready  to  load.  The  question  is,  what  is  the  true  meaning 
of  this  contract  between  two  persons  who  are  not  members 
of  the  Marley  Hill  Colliery,  and  have  no  connection  with 
it  except  that  they  take  coke  from  it?  The  learned  Judge 
left  it  to  the  jury  to  say  what  was  the  meaning  of  loading  in 
regular  turn,  and  the  jury  found  that  "  the  vessel  was  loaded 
according  to  the  practice  of  the  Marley  Hill  Colliery;"  but 
they  proceeded  to  say  "  that  it  was  not  an  established  or 
known  custom."  Therefore  they  negative  the  allegation 
that  the  vessel  was  loaded  in  regular  turn ;  and  they  go  on 
to  say,  '*  that  '  regular  turn'  is  the  order  of  readiness,  not 
the  order  in  the  book."  I  cannot  conceive  anything  more 
unreasonable  than  that,  where  two  persons  enter  into  a 
charter-party  by  which  a  vessel  is  to  load  in  regular  turn, 
vessels  which  come  in  after  it  should  load  before  it  because, 
by  the  practice  of  the  colliery,  vessels  which  are  entered 
first  in  the  book,  though  not  ready  to  load,  are  loaded  before 
those  which  are  ready.  If  it  was  intended  that  the  contract 
should  be  according  to  the  practice  of  the  colliery,  the  parties 
should  have  said  so :  they  say  nothing  of  the  kind,  but 
merely  that  the  vessel  shall  be  loaded  in  regular  turn.  For 
these  reasons  I  think  the  verdict  right,  and  that  the  rule 
ought  to  be  discharged. 
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Bramvbll,  B. — I  am  also  of  opinion  that  the  rule  ought  1862. 
to  be  diBchai^ged.  This  is  an  action  on  a  charter-party,  by  lawsow 
which  a  vessel  was  to  proceed  to  Tyne  Dock,  and  there  »• 

load  in  the  customary  manner  a  cargo  of  Marley  Hill  coke, 
^  to  be  loaded  in  regular  turn.'*     Now,  merely  reading  the 
charter-party,  there  is  nothing  which  enables  us  to  put  a 
meaning  on  the  words  ^*  regular  turn."    As  Tindal,  C.  J., 
said,  in  Robertson  v.  Jackson  (a),  the  words  in  themselves 
bear  no  precise  meaning  until  they  obtain  their  application 
by  the  evidence.   No  judge  or  jury,  looking  at  the  contract 
itself,   can  discover   when   it  is  that  the  ship's  turn  to 
deliver  will  arrive,  or,  consequently,  from  what  day  the 
demurrage  is  to  be  calculated.     Evidence,  therefore,  is 
necessary  to  explain  how  those  words  apply  themselves 
to  the  regulations  and  practice  of  the  port  where  the 
delivery  of  the  cai^o  was  to  be  made.      That  being  so, 
there  are  two  possible  meanings  of  the  words  **  to  be  loaded 
in  regular  turn;'*  one,  that  the  vessel  was  to  be  loaded 
according  to  her  regular  turn,  that  expression  having  a 
general  meaning  applicable  to  any  port;    the  other,  that 
she  was  to  be  loaded  in  regular  turn  according  to  the  prac- 
tice of  the  port  where  the  loading  was  to  take  place.    Either 
as  one  or  other  of  those  is  the  proper  meaning  the  ship- 
owner or  charterer  is  entitled  to  succeed.     The  shipowner 
says  **  I  mean  the  regular  turn  in  the  order  of  readiness  ;*' 
the  charterer  says  ''  I  mean  the  regular  turn  according  to 
the  practice  at  the  particular  spot."    The  learned  Judge 
left  it  to  the  jury  to  say  which  of  the  two  meanings  was 
the  right  one,  and  they  said  that  the  expression  **  regular 
turn"  has  a  known  meaning  applicable  to  a  port  generally, 
— the  order  of  readiness,  not  the  regular  turn  according  to 
the  practice  of  that  particular  colliery. 

It  is  manifest  that,  the  jury  having  so  found,  there  is  no 
occasion  for  further  argument ;  but  I  confess  that  I  cannot 

(a)  2  C.  B.  412.  427. 
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1862.  agree  with  any  criticism  upon  the  practice  of  the  Marley 
Hill  Colliery  as  unreasonable.  Here  is  a  Company  for  the 
supply  of  a  particular  kind  of  coke,  which  b  in  great 
demand,  and  they  have  made  r^;uIations  as  to  the  order 
in  which  ships  are  to  be  loaded  with  it.  It  is  said  that^ 
as  regards  those  who  do  not  know  their  practice,  it  is  un- 
reasonable ;  but  how  can  we  say  that  what  people  find  the 
best  mode  of  conducting  their  business  is  unreasonable  ? 

Channell,  6.— -I  am  also  of  opinion  that  the  rule  ought 

to  be  discharged.  In  order  to  determine  whether  there  was 

any  misdirection,  we  must  look  to  the  claim,  which  is  for 

demurrage;   and  the  question  which  arises  between  the 

shipowner  and  charterer  is,  whether  the  vessel  loaded  in 

''regular  turn."    If  that  is  a  question  of  law,  I  agree  with 

the  learned  Judge  who  tried  the  case.    If  it  is  a  question 

of  fact,  I  agree  that  the  evidence  was  properly  received. 

The  contract  is  to  load,  in  the  customary  manner,  a  cai^go 

of  Marley  Hill  coke.     It  is  not  ''customary  order,**  but 

"  customary  manner,"  and  that  refers  to  the  mode  of  loading* 

The  words  "  Marley  Hill  coke"  are  only  a  description  of 

the  coke  with  which  the  vessel  was  to  be  loaded ;  then  come 

the  words  "  to  be  loaded  in  regular  turn."    The  jury  have 

put  a  meaning  on  those  words ;  and  I  can  see  nothing  wrong 

in  the  mode  in  which  the  learned  Judge  left  the  question 

to  them.    This  case  is  distinguishable  firom  BoberUan  v. 

Jachiovu    There  the  usage  of  the  port  was  not  applicable 

to  all  vessels  trading  to  it,  but  only  to  vessels  carrying  coals 

destined  for  a  particular  purpose ;  here  it  is  sought  to  apply 

the  practice  of  the  Marley  Hill  Colliery  to  all  vessels 

loading  at  that  colliery.      It  may  be  a  very  reasonable 

practice  for  the  Marley  Hill  Company  to  keep  a  bodi  in 

which  they  enter  vessels  to  be  loaded,  in  order  to  know 

what  quantity  of  coke  to  provide ;  but  that  cannot  in  this 

case  affect  the  charterer  and  diipowner,  since  it  is  no 

t. 
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part  of  their  contract  The  hot  that  the  words  <<  regular 
turn*'  are  printed  in  the  charter  party,  relieves  me  from  any 
apprehension  that  I  am  putting  on  the  contract  a  construe-  »• 

tion  different  from  that  which  the  parties  intended. 

Rule  discharged  (a). 

(a)  See  Tayhr  y.  C%,  9  Q.  B.  718. 


Stucley,  Bart.,  v.  Baily.  Majf  29.  do. 

X  HE  declaration  stated  that  the  defendant,  by  warranting  Where  repn- 
a  certain  yacht  or  vessel,  called  the  **  Czarina,"  to  be  sound  ^ch  m^ 
and  tight,  and  that  her  masts  were  as  sound  as  when  put  ^l^^raniy^ue 
in,  sold  the  yacht  or  vessel  to  the  plaintiff,  to  wit,  for  the  J^^^^j^ 
sum  of  3500iL,  which  sum  the  plaintiff  accordingly  paid  to  constitute 
the  defendant:  yet  the  said  yacht  or  vessel  was  not  at  the  sale,  eTidence 

18  admissible 

time  of  such  sale  sound  and  tight,  nor  were  her  masts  as  of  the  sur- 

sound  as  when  put  in;  but,  on  the  contrary,  was  at  such  cumstances  for 

time  rotten  and  in  great  decay  in  her  masts,  and  unsea-  of\^^inx^ 

worthy,  and  in  a  bad  state  and  condition.     Whereby  the  ^^^"' 

plaintiff  was  put  to  great  expense  of  his  monies,  to  wit,  the  v'^^^J^^ 

sum  of  217 L  2s.  Si,  in  removing  the  said  masts,  and  in  ^^!^^J^^^ 

^  of  warranty  of 

a  yacht  sold  by  the  defendiOit  to  the  plaintifi^  it  appeared  that  the  plsintifrs  agent,  having 
entered  into  negotiations  for  the  purchase  of  the  yacht,  told  the  defendant's  aeent  that  he 
must  have  the  masts  overhauled  or  examined  by  a  shipwright.  The  defenSuit's  agent 
subsequently  wrote : — "  I  have  had  a  good  overhaul  at  the  masts,  and  find  they  are  aU  as 
Bound  as  ever."  The  plaintiff's  agent  then  wrote  to  the  defendant  offering  30001,  for  the 
yacht,  and  observing  that  the  plaintiff  would  probably  have  to  spend  500^.  in  repairs.  The 
defendant  wrote  in  reply  declining  to  take  less  than  3500^.,  and  saying: — ''You  must^  I 
think,  be  under  some  veiy  great  eiror  in  thinking  that  6001.  would  be  required  to  be  spent. 
Beyond  the  usual  painting;  caulking,  &c.,  and  perhaps  a  little  repair  to  the  copper,  I  don't  really 
thmk  there  are  anv  necessary  repairs.  Penonallv  I  know  her  seagoing  qualities,  and  how 
thoroughly  sound  she  is  and  ti^t  in  eveiy  part  In  a  subsequent  letter  the  defenduit 
said : — "Her  masts  have  been  examined  ana  found  as  sound  as  when  put  in."  After  some 
further  correspondence  the  plaintiff  bought  the  vessel  for  3375/.,  and  a  biU  of  sale  was  executed 
in  aoeordaaoe  with  "  The  Merchant  Smpping  Act,  1854.** — Bdd,  ihat»  assuming  the  repre- 
sentations in  the  letters  were  some  evidence  of  a  warranty,  it  was  competent  for  the  defenaant 
to  prove  by  what  passed  between  the  parties  both  before  and  after  tne  letters  were  written, 
that  no  warrantv  was  contemplated. 

SembUt  that  the  representations  in  the  letters  did  not  amount  to  a  warranty. 

QiMTtf,  whether  it  was  competent  for  the  plaintiff  to  set  up  a  wazronty,  inasmuch  as  none 
was  contained  in  the  bill  of  sale. 

VOL.  I. — H.  &  C.  E  B  EXCH. 
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replacing  them  with  new  ones,  and  in  the  necessarj  ex- 
penses attending  such  repairs,  and  in  reDderiog  ihe  said 
yacht  or  vessel  seaworthy,  &c. 

Plea. — That  the  defendant  did  not  warrant  the  said  yacht 
or  vessel  as  alleged. — Issue  thereon. 

At  the  trial,  before  B^ks,  J.,  at  the  last  Hampshire  Spring 
Assizes,  (he  following  facts  appeared : — The  plaintiff,  being 
desirous  of  purchasing  a  yacht,  requested  one  Captain  Main 
to  inquire  about  one  for  him.  Captain  Main,  having  seeo 
an  advertisement  of  a  yacht  for  sale,  called  the  "  Czarina," 
with  a  reference  to  the  captain  of  it,  Mr.  Williamson,  of 
Chatham,  wrote  to  him  the  following  letter: — 

"Brilliant  Yacht,  Nortban,  Southampton. 
'•3rd  February,  1860. 

"  Sir.- — I  have  heard  that  the  "  Czarina"  is  for  sale.  If 
so  will  you  be  so  good  as  to  send  me  an  inventory  of  stores 
to  be  sold  with  her,  and  their  general  condition ;  and  also 
to  inform  me  the  state  of  the  vessel,  whether  there  is  any- 
thing absolutely  necessary  to  be  done  to  her  to  make  her  Bt 
for  a  twelve  months  cruise  abroad  ? 

"  I  remain,  &c., 

"E.  W.  Main." 

Obtain  Williamson  sent  in  reply  the  following  letter: — 
"304,  High  Street,  Chatham,  6  Feb.  1860. 

"  Sir.— In  answer  to  yours,  I  have  sent  you  an  inventory 
of  the  '  Czarii 
The  sails  havi 
Chuinel,  the  i 
routine  of  sera 
overhauling  of 
when  launch  ei 
built  in  1853; 
19  4000^    His 
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bridge.    I  shall  be  glad  to  answer  any. further  inqniry,  or 
to  shew  the  ship  and  stores.  "  Yours  truly, 

"  H.  C.  Williamson.- 

In  the  inventory  which  was  printed  and  annexed  to  the 
advertisement,  the  masts  were  described  as  one  main  mast, 
one  fore  mast,  without  any  further  description.  Captain 
Main  communicated  with  the  plaintiff  and  afterwards  went 
with  Captain  Williamson  to  Chatham,  to  see  the  yacht. 
Captain  Main  stated,  in  his  evidence,  that  the  general 
appearance  of  the  vessel  was  satisfactory,  but  on  scraping 
the  paint  off  the  masts,  he  found  they  were  made  of  yellow 
pine,  and  he  told  Captain  Williamson  that  he  did  not  like 
the  yellow  pine  masts.  He  could  not  ascertain  the  con- 
dition of  the  masts  where  they  passed  down  through  the 
deck,  for  at  that  part  they  were  covered  with  cloths  and 
wedges  driven  in,  and  he  told  Captain  Williamson  that  he 
must  have  the  vessel  examined  or  overhauled  by  a  shipwright ; 
that  the  coats  of  paint  must  be  removed  and  the  masts  ex- 
amined under  the  wedges,  and  a  report  of  the  examination 
made ;  and  then  he  would  make  an  offer  for  the  vessel 

Subsequently  Captain  Williamson  wrote  to  Captain 
Main  the  following  letter : — 

''304,  High  Street,  Chatham,  15th  Feb.  1860. 

**  Sir. — I  have  had  a  good  overhaul  at  the  masts,  and  find 
that  they  are  all  as  sound  as  ever.  I  wrote  to  Mr.  Baily, 
and  told  him  you  had  been  to  Chatham,  and  seen  over  the 
sliip  and  stores,  and  that  he  might  expect  a  letter  from  you. 
Any  letter  from  yourself  to  me  will  at  once  meet  the  prompt 
attention  o^  **  Yours  truly, 

"H.C.Williamson.'' 

rhis  letter  was  forwarded  to  the  plaintiff,  and  on  the 

of  February^  Captain  Main,  with  the  plaintiff's  sane- 

r%Ae  10  the  defendant  offering  3000/.  for  the  yacht 

in  the  inventory,  observing  that  the 
E  B  2 
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loading  did  not  commence  until  the  23rd  of  January,  and 
was  completed  on  the  25th.   Vessels  were  usually  loaded  in 
».  fourteen  days  after  they  were  ready. 

BUBNE88. 

It  appeared  by  the  evidence  on  the  part  of  the  defendant 
that  only  one  ship  could  be  loaded  at  a  time,  and  that  when 
the  plaintiff's  ship  arrived  at  the  dock  there  were  thirty-one 
ships  "in  tum**  before  her.  The  "turn  book"  had  been 
kept  for  twenty  years,  and  during  all  that  time  ships  had 
been  loaded  according  to  the  order  of  their  entiy  in  the 
"  turn  book."  It  was  the  practice,  however,  to  enter  ships 
in  the  "  turn  book"  not  only  before  they  were  ready  to  load, 
but  before  their  arrival  at  the  dock,  or  even  at  the  port; 
and  if  a  ship  was  not  ready  to  load  when  her  turn  came, 
the  ship  next  in  turn  was  loaded,  and  the  other  took  its 
turn  when  ready,  before  others  which  had  been  ready  before 
her.  Evidence  that  this  practice  was  known  to  shipowners 
was  tendered  and  objected  to,  but  admitted  by  the  learned 
Judge.  The  Marley  Hill  coke,  which  was  in  great  demand, 
could  only  be  obtained  from  the  Marley  Hill  Colliery. 

The  learned  Judge  left  it  to  the  jury  to  say ;  6rst,  what 
was  the  meaning  of  the  words, "  regular  turn :"  did  they  mean 
according  to  the  order  of  entry  in  the  "  turn  book,"  or 
according  to  the  period  at  which  the  ship  was  ready  to  re- 
ceive her  cargo?:  secondly,  was  the  vessel  loaded  in  regular 
turn,  and  if  not,  how  much  time  was  lost?  His  lordship 
said  there  might  also  be  another  question — was  the  ship 
loaded  in  a  reasonable  time.  The  jury  found  that  the 
vessel  was  loaded  according  to  the  practice  of  the  Marley 
Hill  Colliery,  but  that  it  was  not  an  established  or 
known  custom;  and  that  "regular  turn"  was  the  order 
of  readiness,  and  not  the  order  of  entry  in  the  book. 
The  learned  Judge  then  said  that  upon  this  finding  the 
question  of  reasonable  time  became  immaterial,  and  a  ver- 
dict was  entered  for  the  plaintiff  for  85/.  He  certified  that, 
if  it  was  a  question  for  him^  he  agreed  with  the  finding. 
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ManUiy^  in  the  following  Term,  obtained  a  rule  nisi  for  1862. 
a  new  trial,  on  the  ground  of  misdirection  in  the  learned 
Judge  telling  the  jury  that,  in  deciding  whether  the  ship 
^as  loaded  in  regular  turn  according  to  the  charter-party, 
they  must  have  regard  to  the  fact  whether  the  ship  was 
loaded  in  a  reasonable  time;  or  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence. 

Edward  James  (with  whom  was  Heath)  now  shewed 
cause. — There  was  no  misdirection.  The  real  question  was 
-whether  the  vessel  was  loaded  in  *^  regular  turn''  according 
to  the  charter-party,  and  the  jury  found  that  *' regular  turn" 
meant  the  order  of  readiness,  not  of  entry  in  the  turn  book ; 
therefore  the  question  of  reasonable  time  became  immaterial 
If  the  question  is  one  fact,  it  is  concluded  by  the  finding  of 
the  jury ;  if  one  of  law,  the  learned  Judge  agrees  with  the 
finding. 

The  Court  then  called  on 

Mamsty  and  T.  Jonea^  to  support  the  rule. — The  question 
Ls  whether  the  defendants  loaded  the  ship  in  regular  turn 
according  to  the  charter-party.  Now,  the  ship  was  to  be 
loaded  with  a  particular  kind  of  coke  which  could  only  be 
obtained  at  this  colliery,  and  therefore  when  the  parties 
stipulated  that  the  ship  should  be  loaded  ^'in  regular  turn," 
they  meant  *' regular  turn"  according  to  the  practice  of  that 
particular  colliery.  The  plaintiff  must  have  known  that,  by 
the  practice  of  the  colliery,  ships  were  loaded  according  to 
the  order  of  their  entry  in  the  ''turn  book."  \PoUachf 
C.  B. — The  jury  have  found  that  it  was  not  a  known  or 
established  practice.]  The  ship  could  not  have  loaded  in 
any  other  way.  The  Marley  Hill  Company  in  effect  say, 
<'  You  shall  have  no  coke  from  this  colliery  unless  you  enter 
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one  competent  to  go  into  such  matters,  and  a  person  ia 
whom  I  could  trust.  Mr.  Main's  private  opinion  to  roe  was, 
that  I  ought  not  to  give  more  than  30007.  for  the  *  Czarina.' 
If  I  went  beyond  that  sum,  it  was  my  intention  to  build  a 
new  vessel,  for  at  the  present  prices  a  short  step  beyond 
3000/.  would  suffice  to  build  a  vessel  of  200  tons,  and  old 
vessels  depreciate  so  very  rapidly  that  what  are  gains  in  the 
first  purchase  are  losses  veiy  much  more  at  a  subsequent 
sale.  However  there  was  much  to  make  me  desirous  of 
buying  the  *  Czarina.'  She  appears  sound ;  her  stores  are 
good,  and  her  size  suitable.  With  these  convictions  I 
advanced  my  biddings  250L  I  cannot  undertake  to  make  a 
further  offer  of  125/.,  unless  you  will  throw  in  the  various 
stores  which  belong  to  the  vessel  but  are  not  named  in  the 
catalogue,  such  as  charts,  colours,  chronometer,  pikes  and 
other  odds  and  ends  which  probably  I  should  not  purchase. 
But  they  having  been  a  portion  of  the  vessel,  it  b  hardly 
worth  while  to  separate  them  from  it.  I  have  endeavoured 
to  be  very  plain  and  straightforward  in  this  matter,  and 
have  represented  just  what  I  feel  on  the  subject.  Should 
you  think  proper  to  let  me  have  the  *  Czarina'  upon  these 
conditions,  I  hope  you  will  allow  your  captain  to  work  her 
round  to  Southampton,  and  there  give  her  up,  stores  and  all, 
to  Mr.  Main  for  me,  I  paying  all  expenses  attending  such 
a  voyage.  Yesterday  I  went  to  Chatham  to  see  the  '  Czar- 
ina' for  the  first  time.  I  consider  she  requires  all  the 
repairs  mentioned  by  Captain  Main,  painting  throughout ; 
but  she  is  a  fine  vessel  and  appears  to  be  well  cared  for. 
Should  you  sell  me  the  vessel,  you  would  very  much  oblige 
by  informing  whether  your  Captain  would  then  be  dis- 
engaged ...  I  hope  this  matter  may  now  be  concluded 
one  way  or  the  other,  without  further  delay,  as  if  I  build 
I  would  set  to  work  immediately. 

*' I  remain  Sir,  yours  faithfully, 

"  G.  S.  Stucley." 
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The  defendant  wrote  in  replj  accepting  the  plaintiflTs 
ofler^  and  the  plaintiff  then  wrote  to  the  defendant  a  letter 
containing  the  following  passages : — 

''  8,  Eaton  Square^  March  12,  1860. 

''Dear  Sir. — I  shall  be  glad  to  purchase  the  vessel  upon 
the  terms  agreed  upon.  The  next  matter  for  arrangement 
is  about  the  payment.  Of  course,  I  shall  require  a  few 
days  for  the  selling  a  sufficient  sum  out  of  various  securities. 
Will  you  tell  me,  when  the  money  is  ready,  into  which 
bank  you  desire  that  it  should  be  paid  ?  I  certainly  think 
I  could  not  have  purchased  a  sounder  or  better  ship. 

**  Betieve  me,  dear  Sir,  yours  faithfully, 

"  G.  S.  Stucley." 

On  the  21st  of  March  the  plaintiff  and  Captain  Main 
went  to  Chatham ;  and,  according  to  the  evidence  of  the 
latter,  Captain  Williamson  then  stated  that  he  had  ripped 
the  mast-coats  off,  and  had  the  masts  regularly  surveyed. 
A  few  days  afterwards  the  vessel  was  taken  to  Southampton, 
and  the  purchase  money  was  paid.  On  the  vessel  being 
fitted  out  for  a  voyage  to  the  Mediterranean,  the  masts 
were  found  to  be  rotten.  On  the  17th  May,  Captain  Main 
wrote  to  the  defendant  stating  that  it  was  on  the  guarantee 
of  Captain  Williamson  that  he  had  advised  the  plaintiff  to 
purchase  the  vessel,  but  that  when  about  to  put  on  new 
mast-bolts  it  was  discovered  that  the  masts  were  quite 
rotten ;  and  that  the  vessePs  copper  was  as  bad  as  could  be, 
and  that  he  was  compelled  to  take  it  off  and  recopper  her 
all  over. 

It  was  objected,  on  behalf  of  the  defendant,  that  there 
was  no  evidence  of  a  warranty,  and  that  in  order  to 
maintain  the  action  the  plaintiff  was  bound  to  prove  a  sale 
and  transfer  of  the  vessel,  as  required  by  **  The  Merchant 
Shipping  Act,  1854''  (17  &  18  Vict.  c.  104.) 
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1862.  The  plaintiff's  counsel  then  put  in  the  bill  of  sale^  which 

was  dated  the  23rd  of  April,  and  registered  the  29th  of 
May,  1860.  It  was  in  accordance  with  the  form  prescribed 
by  Schedule  E  of  the  Merchant  Shipping  Act,  1854. 

It  was  then  objected,  on  behalf  of  the  defendant,  that  the 
bill  of  sale  was  the  actual  contract  between  the  parties,  and 
that  as  it  contained  no  warranty  the  plaintiff  was  precluded 
from  setting  up  a  warranty.  Hanwr  v.  Grov€8{a)  was 
referred  to.  The  learned  Judge  ruled  that  the  letters  con- 
tained a  warranty,  and  that  the  plaintiff  was  not  precluded 
by  the  bill  of  sale  from  setting  it  up. 

The  defendant's  counsel  then  submitted  that  warranty 
was  a  mixed  question  of  law  and  fact,  and,  for  the  purpose 
of  shewing  that  there  was  no  warranty,  he  tendered  cyI- 
dence  of  what  took  place  at  the  interviews  between  Captun 
Main  and  Captain  Williamson  on  the  11th  of  February,  and 
the  plaintiff  and  Captain  Williamson  on  the  21st  of  March. 
The  learned  Judge  ruled  that,  as  the  letters  contained  a 
warranty,  the  proposed  evidence  was  not  admissible,  and  a 
verdict  was  entered  for  the  plaintiff  with  180/.  damages. 

Karalakef  in  last  Easter  Term,  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  of  misdirection  on  the  part  of  the 
learned  Judge  in  ruling  that  the  letters  amounted  to  a 
warranty,  and  excluding  evidence  on  the  part  of  the 
defendant  of  all  the  facts  of  the  case  for  the  purpose  of 
shewing  that  the  letters  did  not  amount  to  a  warranty; 
and  also  on  the  ground  that  the  learned  Judge  was  wrong 
in  ruling  that  the  bill  of  sale  did  not  contain  the  whole  con- 
tract and  exclude  a  warranty ;  against  which 

Montague  Smith  and  J?.  T*  Cole  now  shewed  cause. — 
(They  argued,  first*  that  the  letters  contained  a  warranty. 

(a)  15  C.  B.  667. 
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On  this  point  the  following  authorities  were  cited :  Chanter  v.        1862. 
Sapkins{a);    Cave  v.  Coleman  (i);    Hopkins  v.  Tanque- 
ray  (c) ;   WUUamson  v.  Allison  (d)  ;  Schneider  v.  Heath  {e) ; 
Addiaon  on  Contracts,  p.  126,  4th  ed.) — Secondly*  as  the 
letters  constituted  the  contract,  parol  evidence  was  not 
admissible  for  the  purpose  of  shewing  that  they  did  not 
contain  a  warranty.    [Polhck,  C.  B. — ^There  is  a  distinction 
between  an  instrument  which  professes  to  be  a  contract,  as, 
for  instance,  an  agreement  inter  partes,  and  where  certain 
terms  are  contained  in  a  number  of  letters,  which  are  only 
evidence  of  a  contract.]      In  Dobell  v.  Hutchinson  {/), 
where  it  was  held  that  letters,  written  after  a  sale  of  land 
by  the  vendor  to  the  vendee,  might  be  connected  with  the 
particulars  and  conditions  of  sale  so  as  to  constitute  a  memo- 
randum in  writing  within  the  4th  section  of  the  Statute  of 
Frauds,  the  decision  proceeded  on  the  ground  that  the  let- 
ters expressly  and  distinctly  referred  to  the  conditions  of  sale 
which  were  signed  by  the  vendee.    [Pollock,  C.  B. — Here 
there  is  nothing  which  professes  to  be  a  formal  contract,  but 
the  contract  is  to  be  collected  from  a  number  of  letters ;  then 
why  is  not  parol  evidence  admissible  to  shew  the  real 
intention  of  the  parties  when  they  wrote  them  ?]    The  con- 
tract being  in  writing,  it  is  for  the  Court  to  construe  it. 
[CAannell,  B. — Evidence  is  admissible  to  explain  an  ambi- 
guity in  a  written  contract :  SmM  v.  TTunnpson  (^).]  In  Allen 
v.  Pink  {h\  Lord  Abinger  said  that  it  was  a  general  prin- 
ciple, **  that  if  there  has  been  a  parol  agreement,  which  is 
afterwards  reduced  by  the  parties  into  writing,  that  writing 
alone  must  be  looked  at  to  ascertain  the  terms  of  the  con- 
tract."    Hamilton  v.  Terry  (t)  is  an  authority  that  these 

(a)  4  M.  &  W.  899.  (/)  8  A.  &  E.  355. 

lb)  3  Man.  &  R.  2.  (g)  8  C.  B.  44. 

(c)  15  C.  B.  130.  (A)  4  M.  &  W.  140. 144. 

Id)  2  East,  446.  (t)  11  C.  B.  954. 
(«)  8  Camp.  506. 
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1862.  conversations  are  inadmissible. — (They  argued,  thirdly,  that 
it  was  competent  for  the  plaintiff  to  contend  that  there  was 
a  warranty,  notwithstanding  it  was  not  included  in  the  bill 
of  sale ;  inasmuch  as  the  bill  of  sale  merely  transferred  the 
property,  and  did  not  contain  the  terms  of  the  contract. 
On  this  point  they  cited  Chapman  v.  CalliB  (a) ;  Duncan  v. 
Tindall  (4);  the  Merchant  Shipping  Acts,  17  &  18  Vict, 
c.  104,  ss.  5b,  57,  18  &  19  Vict  c.  91,  s.  11.) 

KoTilake  and  Kingdon  appeared  in  support  of  the  rule, 
but  were  not  called  upon  to  argue. 

Pollock,  C.  B.— I  am  of  opinion  that  the  rule  ought  to 
be  absolute  for  a  new  trial,  on  the  ground  that  the  evidence 
of  the  conduct  of  the  parties  should  have  been  submitted 
to  the  jury.  If  it  was  competent  for  the  jury  to  consider 
what  the  parties  wrote  to  each  other,  they  ought  also  to  have 
heard  what  they  said  to  each  other,— what  was  their  con- 
duct, what  passed  between  them  or  came  to  the  knowledge 
of  either,  which  would  shew  their  real  intentions.  I  do  not 
express  any  opinion  on  the  point,  but  I  entertain  consider- 
able doubt  whether  the  letters  can  be  considered  as  a 
warranty,  or  anything  more  than  a  mere  representation. 
But  the  conduct  of  the  parties,  what  each  said  to  the  other 
either  before  or  after  the  contract,  ought  to  be  submitted  to 
the  jury.  If,  at  an  interview  before  the  correspondence, 
the  plaintiff  said  to  the  defendant,  *'  I  want  to  buy  your 
vessel,^  and  the  defendant  replied,  '^  very  well ;  the  price  so 
and  so,"  adding,  **she  is  sound,**  but  never  intending  to 
warrant  her ;  that,  though  falling  very  far  short  of  conclusive 
evidence,  might  be  important  as  shewing  the  meaning  of  the 
«    transaction.     It  is  said  that  where  a  warranty  is  contained 

(a)  2  F.  &  F.  161 ;  9  C.  B.,  N.  S.  769. 
(&)  13C.  B.258. 
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in  a  written  instrument  it  cannot  be  altered  by  parol  evidence,        1862. 
but  that  is  not  so  here.      There  is  only  a  correspondence,      ^"^"^ 
and  that  may  be  explained  by  the  conduct  of  the  parties.  «• 

Martin,  B. — I  am  of  the  same  opinion.  In  the  absence 
of  knowing  what  was  the  exact  evidence  tendered  by  the 
defendant's  counsel,  it  is  diflBcult  to  say  whether  it  was 
admissible.  Whether  parol  evidence  is  admissible  or  not 
must  depend  upon  what  it  is,  and  it  seems  to  me  that,  in 
case  of  an  objection  to  such  evidence,  the  most  satisfactory 
way  is  to  take  down  in  writing  the  question  proposed  to  be 
put,  so  that  the  Court  which  may  have  to  adjudicate  upon 
its  admissibility,  may  know  what  it  really  was.  For  many 
years  I  have  made  it  a  practice,  whenever  an  objection  is 
taken  to  the  admissibility  of  parol  evidence,  to  take  down 
the  question  in  writing,  so  that  the  Court  above  may  under- 
stand what  they  have  to  deal  with. 

Upon  the  other  point,  I  entertain  a  strong  opinion  that 
there  was  no  warranty.  This  is  an  action  on  a  warranty, 
properly  so  called,  in  respect  of  the  quality  of  a  ship. 
The  best  definition  of  a  warranty  is  that  given  by  Lord 
Alringer  in  Chanter  v.  Hopkins {a)i — *'A  warranty  is  an 
express  or  implied  statement  of  something  which  the  party 
undertakes  shall  be  part  of  a  contract ;  and  though  part  of 
the  contract,  yet  collateral  to  the  express  object  of  it.'*  He 
then  goes  on  to  point  out  that  in  many  of  the  cases  **  the 
circumstance  of  a  party  selling  a  particular  thing  by  its 
proper  description,  has  been  called  a  warranty;  and  the 
breach  of  such  contract  a  breach  of  warranty ;  but  it  would 
be  better  to  distinguish  such  cases  as  a  non-compliance 
with  a  contract  which  a  party  has  engaged  to  fulfil ;  as  if  a 
man  o£Pers  to  buy  peas  of  another,  and  he  sends  him  beans, 
he  does  not  perform  his  contract ;  but  that  is  not  a  war- 

(a)  4  M.  &  W.  399.  404. 
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1862.  ranty ;  there  is  no  warranty  that  be  should  sell  him  peas ; 
the  contract  is  to  sell  peas,  and  if  he  sends  him  anything 
else  in  their  stead,  it  is  a  nonperformance  of  it,'^  There- 
fore the  question  is  whether  there  was  a  warranty  within 
the  true  meaning  of  the  definition  given  by  Lord  Abinger. 
I  think  the  plaintiff's  case  was  defective,  because  it  was 
incumbent  on  him  to  prove  a  sale,  and,  if  no  bill  of  sale 
had  been  executed,  no  action  could  have  been  muntained 
for  a  breach  of  warranty.  It  may  be  that  there  would  have 
been  a  breach  of  the  contract  to  sell,  but  that  would  be  no 
ground  for  an  action  in  respect  of  a  breach  of  warranty. 
Nothing  is  more  common  than  an  action  in  respect  of  a 
contract  to  sell  land.  Now,  if  a  contract  to  sell  land 
contained  an  express  undertaking  that  the  land  was  of  a 
particular  quality,  or  that  there  was  a  coal  mine  under  it, 
if  the  vendor  refused  to  complete  his  contract,  an  action 
would  lie  against  him  for  not  selling  the  land,  not  for  a 
breach  of  the  undertaking  that  it  was  of  a  particular  quality 
or  had  a  mine  under  it. 

The  case  of  Hopkins  v.  Tanquerajf{a^  is  against  the 
plaintiff's  view.  I  agree  with  what  was  there  said  by 
Maukf  J.,  and  Crawder,  J.  Crowder,  J.,  said :  '*  A  repre- 
sentation to  constitute  a  warranty  must  be  shewn  to  have 
been  intended  to  form  part  of  the  contract."  Here  the 
defendant  never  intended  that  his  statement  as  to  the 
soundness  of  the  masts  should  form  part  of  the  contract 
For  these  reasons  I  think  there  has  been  a  miscarriage,  and 
that  there  ought  to  be  a  new  trial 

With  respect  to  the  question  whether,  after  the  bill  of 
sale  was  executed,  the  plaintiff  could  insist  upon  a  warranty, 
I  express  no  opinion.  If  it  should  arise  on  a  future  trial, 
I  should  be  glad  if  it  were  submitted  to  a  Court  of  error. 
The  question  is  whether,  where  parties  have  executed  a 

(a)  15  C.  B.  130. 
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deed  to  carr^  oat  an  agreement,  and  it  is  found  that  in  the  1862. 
couiBe  of  the  negotiations  for  that  agreement  something  has 
been  siud  which  led  to  it,  but  which  has  not  been  embodied 
in  the  deed,  they  can  fall  back  upon  the  agreement.  It 
would  seem  that  if  that  could  be  done  it  would  affect  a 
man's  title,  for,  instead  of  having  a  deed  as  evidence  of  it, 
his  title  would  be  affected  by  what  took  place  before  the 
deed  was  executed  That  is  undoubtedly  a  most  im- 
portant point,  and  I  should  regret  if  it  were  to  be  ultimately 
decided  by  this  Court;  it  is  a  proper  question  for  a  Court 
of  error. 

Bbamwbll,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute.  As  to  the  last  point  adverted  to  by  my 
brother  Martin,  I  say  nothing.  With  respect  to  the  two 
other  points,  I  think  it  is  due  to  the  learned  Judge  who  may 
be  called  upon  to  try  the  case  again,  to  state  my  view  of 
them. 

I  agree  with  my  brother  Martin  that  there  is  no  evidence 
of  a  warranty.  I  also  agree  with  the  definitions  he  has 
referred  to ;  and  that  a  representation,  to  constitute  a  war- 
ranty, must  form  part  of  the  contract.  No  doubt  there  may 
be  a  warranty  without  the  word  **  warrant^'or  even  ^*  under- 
take**  being  used:  if  it  can  be  collected  from  the  documents 
between  the  parties,  or  if  any  reasonable  person  would 
understand,  from  what  was  said  by  them,  that  they  intended 
that  there  should  be  a  warranty,  there  would  be  one.  Now 
I  cannot  think  that  there  was  any  warranty  here,  but 
supposing  there  was  any  evidence  of  it,  it  is  manifest  that 
the  whole  facts  ought  to  be  inquired  into  and  the  question 
left  to  the  jury.  The  evidence  begins  with  a  correspon- 
dence between  Captain  Main  and  Captain  Williamson 
about  the  purchase  and  condition  of  the  vessel.  They  after- 
wards met  and  had  some  conversation  about  it,  and  Captain 
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1862.        Main  states  in  his  evidence: — '^Isaid  I  did  not  like  the 
y^'"^      vellow  masts.     He  said  they  were  very  stiff  and  sound.     I 
V.  told  him  I  must  have  them  overhauled  or  examined  bv  a 

shipwright."  On  cross-examination  he  says : — '^  I  told  Cap- 
tain Williamson  the  v?edges  must  be  taken  out  as  well  as 
the  mast-bolts  for  the  purpose  of  examination."  Now, 
suppose  Captain  Williamson  had  said  in  reply,  **If  you 
want  the  wedges  taken  out,  you  must  have  a  shipwright,** 
I  cannot  understand  why  that  would  not  have  been  evidence 
to  be  laid  before  the  jury.  If  facts  antecedent  to  the  con* 
tract  may  be  given  in  evidence,  so  also  may  acts  subsequent 
to  it,  for  they  would  be  evidence  of  what  exists  incidentally, 
and  therefore,  although  subsequent  facts  could  not  be  given 
in  evidence  to  alter  the  contract,  they  might  for  the  purpose 
of  explaining  the  antecedent  fact& 

I  wish  to  make  another  observation  upon  these  letters 
for  the  purpose  of  justifying  the  opinion  I  entertain,  that 
they  do  not  contain  any  warranty.  After  the  interview  to 
which  I  have  referred.  Captain  Williamson  wrote  to  Captain 
Main :  '^  I  have  had  a  good  overhaul  at  the  masts,  and  find 
they  are  all  as  sound  as  ever."  Then  the  defendant  in  his 
letter  to  Captain  Main  says :  *'  You  must,  I  think,  be  under 
some  very  great  error  in  thinking  500/L  would  be  required 
to  be  spent  on  the  '  Czarina*  before  she  would  be  fit  for 
sea."  He  does  not  say :  ^^  It  cannot  be,*'  but  merely,  ^*  You 
have  expressed  an  opinion,  and  I  think  you  are  mistaken." 
He  then  goes  on :  ''  Beyond  the  usual  painting,  caulking, 
chintzing,  &c.,  and  perhaps  a  little  repair  to  the  copper,  I 
don*t  really  think  there  are  any  necessary  repairs."  Is  not 
that  the  language  of  a  man  who  is  doing  nothing  more 
than  saying,  ^^  to  the  best  of  my  judgment  and  belief  you 
must  be  wrong,  because  I  do  not  think  that  any  other 
repairs  are  necessary'*?  He  goes  on  to  say  '*  Personally  I 
know  her  sea-going  qualities,  and  how  thoroughly  sound 
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she  is  and  bow  tight  in  every  part.'*    That  means  nothing        1862. 

more  than  this :  ''  She  has  no  manifest  defect :  she  has  not 

dry  rot  in  any  place  in  which  I  ever  looked.**  Suppose  he  had 

been  asked :  "  Do  you  undertake  to  say  that  she  has  no  dry 

rot  r    He  would  reply :    '*  No,  I  will  not."    Then  if  the 

other  said,  <*  I  will  not  buy  the  vessel  unless  you  do/*  he 

would  say, ''  I  will  not  undertake  so  as  to  render  myself 

liable  to  damages  if  it  is  not  sa"    He  only  undertakes  so  far 

as  his  personal  knowledge  and  belief  extends.     Then,  in 

the  next  letter, 'the  defendant  says :  **  I  am  sorry  you  still 

fancy   the   *  Czarina'   will  require  so  much  money  laid 

out    upon   her,  and  still  must  say   that   I   cannot  help 

thinking  her  refitting  will  not  be  nearly  so  costly  as  you 

may  seem  at  present  to  imagine.^'     What  is  that  but  an 

interchange   of  opinion  between  the  parties?      He  then 

says :  *'  Her  masts  have  been  examined,  and  found  as  sound 

as  when  put  in."    That  is  merely  a  statement  that  the 

masts  had  been  overhauled  by  somebody  who  was  satisfied 

that  they  were  sound.     In  answer  there  is  the  plaintiflTs 

letter,  in  which  he  says :  **  Yesterday,  I  went  to  Chatham, 

to  see  the  *  Czarina'  for  the  first  time.     I  consider  she 

requires  all  the  repairs  mentioned  by  Captain  Main,  paint- 

ing  throughout;  but  she  is  a  fine  vessel,  and  appeared  to  be 

well  cared  for."  •  Under  these  circumstances,  it  seems  to  me 

that  it  cannot  for  one  moment  be  supposed  that  the  defend* 

ant  entered  into  any  undertaking  that  the  vessel  was  sound 

to  his  knowledge.     It  is  in  vain  to  go  through  the  cases  on 

the  subject.     No  doubt,  a  representation  made  at  the  time 

of  the  contract  may  amount  to  a  warranty.    If  a  man,  when 

he  sells  a  horse,  says  it  is  sound,  that  is  a  matter  of  fact ; 

and  when  he  makes  a  positive  statement  of  that  kind,  he 

undertakes  that  he  knows  the  fact ;  and  if  it  is  not  so,  he 

tells  an  untruth.     So,  if  he  does  not  know  the  fact,  he 

equally  tells  an  untruth,  and  there  is  no  reason  why  he 
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should  not  be  responsible.  I  should  be  more  inclined  to 
hold  a  person  liable  upon  a  representation  as  to  a  matter  of 
fact  of  that  kind  than  as  to  a  matter  out  of  his  ordinary 
knowledge.  For  instance,  suppose  a  man  says  a  horse  is 
sound,  and  it  turns  out  that  it  has  some  defect  which  it  was 
impossible  that  he  could  have  known,  I  doubt  whether  his 
language  ought  to  be  interpreted  as  a  warranty. 

For  these  reasons,  I  am  of  opinion  that  these  letters  do 
not  contain  any  evidence  of  a  warranty.  But,  upon  the 
supposition  that  they  do,  it  is  clear  to  demonstration  that 
where  the  alleged  warranty  is  not  found  in  a  document 
which  is  the  contract  between  the  parties,  but  depends  upon 
the  construction  of  a  series  of  letters  and  extrinsic  circum- 
stances, inquiry  must  be  made  into  all  the  surrounding  facts, 
what  the  parties  stad  and  what  they  did,  the  facts  anterior 
to  the  contract,  contemporaneous  with  the  contract,  and 
posterior  to  the  contract  Therefore,  it  must  be  submitted 
to  a  jury  to  say,  whether,  upon  the  whole  evidence,  they 
find  that  there  was  a  warranty. 

Channbll,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute.  I  entirely  concur  in  the  views  expressed 
by  the  Lord  Chief  Baron  and  my  brother  Martin.  Some 
points  occurred  upon  which  I  express  no  decided  opinion. 
It  seems  to  me  clear  that  the  plaintiff  must  establish,  first, 
that  there  was  a  sale,  and  next,  that  the  letters  not  only 
constitute  a  contract,  but  also  contain  a  warranty.  If  I  were 
called  upon  to  express  a  definitive  6pinion,  I  should  agree 
that  the  letters  do  not  establish  a  warranty ;  but  as  the  case 
must  go  down  on  a  new  trial  upon  another  ground,  it  is 
not  necessary  to  decide  that  point 

Now,  without  saying  that  these  letters  do  not  create  the 
contract  (though  I  am  not  certain  that  they  do),  I  am  of 
opinion  that  the  learned  Judge  was  not  right  in  rejecting 
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the  evidence.  But  assuming  that  all  that  occurred  in  these 
letters  was  preliminary  to  the  contract,  and  that  the  sale 
was  effected  by  the  bill  of  sale,  it  was  a  question  for  the 
jury  whether  it  proceeded  upon  the  terms  contained  in  the 
preliminary  contract  Where  goods  are  put  up  for  sale  by 
auction  under  certain  conditions  prescribed  in  the  par- 
ticulars of  sale,  and  a  person  bids,  but  says,  **  I  will  not 
adopt  condition  No.  1  or  No.  2,"  he  does  not  purchase 
under  the  conditions  mentioned  in  the  particulars,  and  it 
becomes  a  question  whether  he  has  bound  himself  by  the 
terms  of  the  sale.  I  agree  with  my  brother  Martin  that  it 
would  have  been  more  satisfactory  if  the  particular  question 
had  been  taken  down  in  writing,  so  that  it  might  have 
clearly  appeared  whether  or  no  it  was  admissible  :  but,  as  I 
understand  the  nature  of  the  evidence  offered,  I  think  that 
the  learned  Judge  ought  to  have  received  it,  in  order  to 
determine  whether  the  bill  of  sale  proceeded  on  the  preli- 
minary contract  contained  in  the  letters. 

Rule  absolute. 


CrESSWELL  v.   HEDOEd.  JuneU. 

IJECLARATION.— For  that  the  defendant  broke  and  Where,  in  an 

t     •!  T  1  J  action  of 

entered  certain  messuages,  buildings  and  cottages,  and  cer-  trespass  by 
tain  garden  ground  of  the  plaintiff,  situate  in  the  parish  of  i^  common 
Newnham  Murren,  in  the  county  of  Oxford,  and  abutting  ^ther,  the 
on,  &c  ;  and  then  palled  down,  broke  down,  prostrated  and  ^^^^<>- 
totally  destroyed  the  said  messuages,  buildings  and  cottages,  ^^*^^*^. 
and  removed  all  vestiges  thereof,  and  broke  down,  pros-  from  the 

entire  common 

trated  and  totally  destroyed  the  walls  and  fences  of  and  property,  the 

defendant  may 
pay  money  into 

Court  in  respect  of  the  damage  to  the  plaintiff's  share,  and  as  to  the  residue  plead  liberum 

tenementnm,  and  that  it  was  not  the  plaintiff's. 

VOL.  I. — H.  &  C.  F  P  EXCH. 
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1862.       belonging  to  the  garden  ground  and  premises,  and  removed 
v^v-^'     g^Yi  vestiges  thereof,  and  then  expelled,  put  out  and  removed 

f.  the  plaintiff  from  the  said  messuages,  buildings,  cottages 

Hbdoes. 

and  garden  ground,  and  kept  and  continued  him  so  expelled, 
put  out  and  amoved  thenceforth,  and  during  all  that  time 
hindered  and  prevented  him  the  plaintiff  from  using  and 
enjoying  the  said  premises. 

Pleas. — First :  as  to  so  much  of  the  trespasses  mentioned 
in  the  declaration  as  were  committed  upon,  to,  or  in  respect 
of  forty-eight  undivided  three  hundred  and  fifteenth  parts  of 
the  said  messuages,  buildings,  cottages  and  garden  ground, 
the  defendant  brings  into  Court  the  sum  of  15£,  and  says 
that  the  said  sum  is  enough  to  satisfy  the  claim  of  the 
plaintiff  in  respect  of  the  matter  herein  pleaded  to. 

Second :  as  to  the  residue  of  the  trespasses. — That  two 
hundred  and  sixty-seven  three  hundred  and  fifteenth  parts 
of  the  said  messuages,  buildings,  cottages  and  garden  ground, 
were  the  messuages,  buildings,  cottages  and  garden  ground, 
soil  and  fireehold  of  the  defendant 

Third:  to  the  said  residue. — That  two  hundred  and 
sixty-seven  three  hundred  and  fifteenth  parts  of  the  said 
messuages,  buildings,  cottages  and  garden  ground  were  not 
the  plaintiff's  as  alleged. 

Demurrer  to  second  and  third  pleas,  and  joinder  therein. 

The  plaintiff  also  replied  to  the  second  plea: — That  the 
said  messuages,  buildings,  cottages  and  garden  ground, 
were  the  messuages,  buildings,  cottages  and  garden  ground, 
soil  and  fireehold  of  the  plaintiff  and  the  defendant,  as 
tenants  in  common  thereof,  in  certain  undivided  shares; 
and  that  the  defendant  committed  the  trespasses  to  which 
the  said  second  plea  is  pleaded  in  his  own  wrong,  as  in 
the  declaration  mentioned. 

Demurrer  to  replication,  and  joinder  therein. 

Phipson,  for  the  plaintiff. — The  second  and  third  pleas 
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are  bad.  The  defendant  admits  that  he  has  destroyed  the 
entire  messuages,  and  he  has  no  right  to  split  his  defence 
and  justify  in  respect  of  his  particular  share  of  them.  <'• 

Although  there  is  this  difierence  between  tenants  in  com- 
mon and  joint  tenants  that  the  latter  are  seised  per  mie  et 
per  tout,  while  the  former  hold  by  distinct  titles ;  yet  each 
has  an  individual  interest  in  the  whole  subject-matter  of 
the  tenancy.  In  Bacon*8  Abrig.  tit.  **  Joint  Tenants"  (A) 
(citing  Co.  Lit  189  a),  it  is  said:  '^And  as  the  essential 
difference  between  joint-tenants  and  tenants  in  common  is, 
that  joint- tenants  have  the  land  by  one  joint  title  and  in 
one  right,  and  tenants  in  common  by  several  titles,  or  by 
one  title  and  by  several  rights;  this  is  the  reason^  says  my 
Lord  Coke,  that  joint-tenants  have  one  joint  freehold,  and 
tenants  in  common  have  several  freeholds,  though  this  pro- 
perty is  common  to  them  both,  viz.,  that  their  occupation 
is  undivided  and  neither  of  them  knoweth  his  part  in 
several.'^  [CAonn^ff,  B, — Suppose  the  defendant  had 
pleaded,  **  not  guilty,''  would  the  plaintiff  have  been  bonnd 
to  prove  an  entire  destruction  of  the  premises?]  One 
tenant  in  common  cannot  maintain  an  action  against  an«- 
other  unless  there  is  a  total  destruction  of  the  common 
property:  Culntt  v.  Porter  (a).  If  a  tenant  in  common 
cuts  away  the  soil  of  the  common  property  trespass  will  lie, 
because  that  destroys  the  common  property:  Clayton  ▼. 
Corby  (V),  In  Murray  v.  HaU{c)y  where  it  was  held  that 
trespass  quare  clausum  fregit  would  lie  by  one  tenant  in 
common  against  his  co-tenant,  there  was  an  actual  ex- 
pulsion. [Martin^  B.,  referred  to  Littleton,  sect.  322,  323.] 
Also  in  Com.  Dig.  tit  ''  Estates  by  Grant''  (K  8>  it  is 
said :  *^  If  one  actually  ousts  his  companion  of  the  posses- 
sion, the  other  may  maintain  an  ejectment  against  him." 

(a)  8  B.  &  C.  257.  (()  5  Q.  B.  415. 

(c)  7  C.  B.  441. 

FF   2 
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[C/tannell,  B.,  referred  to  Stedman  v.  Smith  (a).]  Where 
the  question  is  one  of  titles  there  is  no  difficulty  in  paying 
Heogkp  money  into  Court,  to  the  extent  of  the  damage  sustained. 
For  instance,  in  trespass  for  entering  the  plaintiff's  close 
and  cutting  down  a  tree,  the  defendant  might  pay  Ss.  into 
Court,  and  at  the  trial  shew  that  the  plaintiff  was  tenant  for 
a  term  which  was  within  one  day  of  its  expiration.  Again, 
in  detinue  for  a  horse,  the  defendant  might  pay  Is.  into 
Cburt  and  prove  that  the  horse  was  only  lent  to  the  plaintiff 
for  an  hour.  So,  in  this  case,  any  limited  interest  of  the 
plaintiff  in  the  land  might  be  shewn,  and  he  would  only  be 
entitled  to  recover  an  aliquot  proportion,  according  to  his 
interest,  of  the  entire  damage  to  the  whole  land.  But  these 
pleas  admit  that  the  plaintiff  is  possessed  of  an  undivided 
portion  of  the  messuages  and  land,  and  the  defendant  has 
no  right  to  set  up  a  title  in  himself  as  against  the  plaintiff^ 
which  is  the  effect  of  the  third  plea :  Jones  v.  Chapman  {by 
The  declaration  shews  such  a  destruction  of  the  common 
property  as  amounts  to  an  ouster:  Wilkinson  v.  Haygarth  {c) ; 
Stedman  v.  Smith  (a).  This  is  a  novel  mode  of  pleading, 
which,  if  allowed,  will  lead  to  great  inconvenience.  The 
plaintiff  is  entitled  to  recover  damages  in  respect  of  the 
destruction  of  the  entire  premisea 

Gray,  for  the  defendant. — Formerly  it  was  doubted 
whether  trespass  could  be  maintained  by  one  tenant  in 
common  against  another  for  an  actual  expulsion.  In  Cubiit 
V.  Porter  (d)  Littledale^  J.,  said :  '^  If  there  has  been  an  actual 
ouster  by  one  tenant  in  common,  ejectment  will  lie  at  the 
suit  of  the  other.  But  I  am  not  aware  that  trespass  will 
lie,  for  in  trespass  the  breaking  and  entering  is  the  gist  of 
the  action;  expulsion  or  ouster  is  a  mere  aggravation  of 

(a)  8  £.  &  B.  1.  (c)  12  Q.  B.  837. 

{h)  2  Exch.  803.  (d)  8  B.  &  C.  257. 269. 


TRINITY  TERM,    25    VICT.  425 

the  trespass.*'    But  all  doubt  was  removed  by  Murray  v. 

Hill  (a),  where  CoUmaUy  J.,  in  delivering  the  judgment  of 

the  Court  said :  '^  It  appears,  however,  to  us  difficult  to  «• 

Hbdoes. 

understand  why  trespass  should  not  lie,  if  ejectment  (which 
includes  trespass)  may  be  maintained  (as  it  confessedly 
may)  on  an  actual  ouster.  And,  as  it  has  been  further 
established,  in  the  case  of  Goodtitle  v.  Tonibs  (5),  that  a 
tenant  in  common  may  maintain  an  action  of  trespass  for 
mesne  profits  against  his  companion,  it  appears  to  us  that 
there  is  no  real  foundation  for  the  doubts  suggested.'*  There* 
fore  trespass  will  lie  wherever  one  tenant  in  common  has 
so  dealt  with  the  property  as  to  prevent  the  other  from 
enjoying  the  whole  of  it,  or  where  there  has  been  an  actual 
ouster.  This  mode  of  pleading  may  be  supported  on 
principle.  If,  in  trespass  quare  clausum  fregit,  the  defend- 
ant can  justify  the  breaking  and  entering,  he  may  confine 
bis  plea  to  that,  and  if  the  plaintiff  relies  on  an  expulsion 
he  must  new  assign.  So,  where  the  locus  in  quo  is  de- 
scribed by  metes  and  bounds,  the  defendant  may  plead  as 
to  one  close  **  not  guilty,**  and  as  to  another  liberum  tene- 
mentum.  The  defendant  is  doing  no  more  than  that :  he 
does  not  justify  the  trespasses,  but  admits  them,  and  says 
that  the  plaintiff  has  only  an  interest  in  part  of  the  subject- 
matter.  There  is  some  analogy  between  the  action  of  tres- 
pass and  ejectment,  and  the  more  correct  mode  would  have 
been  for  the  plaintiff  to  have  declared  that  he  was  possessed 
of  so  many  undivided  shares  in  the  messuages,  in  the  same 
way  as  in  ejectment  it  is  usual  to  describe  the  extent  of  the 
interest  the  plaintiff  claims  in  the  premises,  as  a  moiety  or 
two-thirds.  Suppose  a  judgment  in  ejectment  for  a  moiety 
of  lands,  that  would  be  followed  by  an  action  of  trespass 
for  mesne  profits,  in  which  the  plaintiff  would  describe  the 
extent  of  his  interest  and  the  damages  would  be  limited  by 
(a)  7  C.  B.  441.  454.  (ft)  3  WUs.  118. 
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1862.        t^A^  alone.     If  the  defendant  had  paid  money  into  Court 
J"^"^''^"^      without  confining  the  payment  to  the  trespasses  in  respect 

CBE88WEU  o  r  .^  r  r 

f.  of  the  plaintiff's  shares  in  the  premises,  and  at  the  trial 

Hedgxs. 

sought  to  prove  the  plaintiff's  limited  interest,  the  latter 
might  contend  that  as  he  had  claimed  damages  in  respect  of 
trespasses  to  the  entire  premises,  and  the  defendant  had  paid 
money  into  Court  generally,  he  was  precluded  from  shewing 
that  the  plaintiff  was  possessed  of  only  a  part  of  the  pre- 
mises. A  bona  fide  dispute  as  to  the  extent  of  the  plain- 
tiff's interest  could  not  be  raised  upon  an  issue  as  to  whether 
the  money  paid  into  Court  was  sufficient,  and  therefore  the 
defendant  ought  to  be  allowed  to  plead  in  such  a  manner 
as  to  shew  what  the  interest  of  the  plaintiff  really  isL 
Suppose  the  trespasses  had  been  committed  by  a  stranger, 
and  each  tenant  in  common  had  brought  a  separate  action, 
he  could  only  have  recovered  in  respect  of  his  particular 
share :  Nelthorpe  v.  Dorrington  (a).  The  same  principle 
applies  in  an  action  by  one  joint  tenant  against  another. 
There  is  no  inconvenience  in  this  mode  of  pleading ;  for 
if  the  money  paid  into  Court  is  not  sufficient  to  cover  the 
damage  done  to  the  plaintifl^s  share  of  the  premises,  he  will 
recover  more.  The  defendant  in  effect  says  :  ^'  So  fiur  as 
the  trespass  has  injured  your  tenement  I  admit  that  I  have 
no  defence,  and  I  pay  money  into  Court ;  but  so  far  as  the 
alleged  trespass  affects  the  other  tenement,  you  have  no  right 
of  action,  because  it  is  mine.''  No  doubt  each  tenant  in 
common  is  seised  of  an  undivided  part  of  the  entirety,  but  he 
is  only  in  possession  of  the  whole  by  reason  of  his  limited 
interest.  It  is  not  contended  that  the  declaration  is  bad, 
but  only  that  the  plaintiff  should  have  limited  his  claim  to 
his  actual  interest  in  the  premises,  and  the  defendant  is 
merely  doing  what  the  plaintiff  ought  to  have  done. 

Phipson  replied. 

(a)  2  Lev.  113. 


TRINITY  TERM^    26    VICT.  427 

Pollock,  C.  B. — I  am  of  opiDion  that  the  pleas  are  good, 
and  that  the  defendant  is  entitled  to  judgment  There  is 
no  precedent  on  the  subject,  but  the  reason  is  that  until 
latelj  money  could  not  have  been  paid  into  Court  in  such 
case.  It  is  the  duty  of  the  Court,  if  they  can,  so  to  read  . 
the  pleas  as  to  effect  the  object  and  intention  of  the  de- 
fendant, and  I  think  the  pleas  can  be  so  read.  The  defend- 
ant says:  ''You  bring  an  action  of  trespass  against  me,  as 
if  you  were  the  owner  of  the  entire  premises;  and  I  say  in 
the  first  place,  with  respect  to  your  portion,  I  pay  money 
into  Court;  and  with  respect  to  the  residue  I  say,  first,  it  is 
mine ;  secondly,  it  is  not  yours."  What  objection  is  there 
to  that  mode  of  pleading?  Mr.  Phipson  says  that  the 
plaintiff,  having  a  title  to  forty-eight  undivided  three 
hundred  and  fifteen  parts,  has  a  kind  of  possession  of  the 
whole.  But  that  is  only  a  benefit  as  owner  of  those  parts; 
there  is  no  right  of  possession  to  the  whole  so  as  to  get  the 
benefit  of  the  whole.  If  the  plaintiff  has  sustained  more 
damage  than  the  amount  paid  into  Court,  he  may  reply  it 
There  is  a  distinction  between  the  right  of  property  in  the 
undivided  shares  and  a  right  of  possession  to  the  whole. 
If  the  plaintiff  goes  to  trial  he  will  recover  eveiy  particle  of 
damage  he  has  sustained,  not  only  in  respect  of  his  undi- 
vided parts  of  the  premises,  but  also  for  any  incidental 
advantage  in  having  them  in  connection  with  the  other 
parts.  For  these  reasons,  I  think  that  the  pleas  are  good, 
and  that  our  judgmeut  ought  to  be  for  the  defendant 

Martin,  B. — I  am  also  of  opinion  that  the  pleas  are 
good.  I  think  the  question  turns  upon  the  meaning  of  the 
words  **  in  respect  of,"  in  the  first  plea.  The  declaration 
is  in  trespass,  and  it  alleges  that  the  defendant  broke  and 
entered  certain  messuages,  buildings,  &c.,  of  the  plaintiff, 
and  pulled  down,  prostrated  and  destroyed  them,  and  ex- 
pelled, put  out  and  amoved  the  plaintiff  fiom  them,  and 
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kept  him  so  expelled,  put  ont  and  amoved  thenceforth, 
and  prevented  bim  from  using  the  premises.  It  is  admitted 
by  Mr  .Gray  that  that  is  a  proper  form  of  declaration,  and 
that  one  tenant  in  common  may  maintain  an  actipn  against 
another  for  a  trespass  to  the  common  property.  The  pleas 
demurred  to  are  the  second  and  third,  to  the  residue  of  the 
trespasses.  In  order  to  ascertain  what  is  the  residue  of  the 
trespasses,  it  is  essential  to  ascertain  what  the  first  plea  is 
pleaded  to.  It  is  *^  to  so  much  of  the  trespasses  mentioned 
in  the  declaration  as  were  committed  upon,  to^  or  in  respect 
of  forty>eight  undivided  three  hundred  and  fifteenth  parts 
of  the  said  messuages,  buildings,"  &c.  If  the  plea  had  been 
to  so  much  of  the  trespasses  as  were  committed  upon  those 
undivided  parts,  it  would  have  been  bad ;  because  the 
plaintiff,  being  tenant  in  common,  has  an  interest  in  the  re- 
maining shares,  and  neither  the  word  ''upon"  nor  ''to" 
would  be  sufficient,  for  that  would  limit  the  trespasses  to 
the  forty-eight  undivided  three  hundred  and  fifteenth  parts, 
excluding  the  residue.  But  the  plea  also  uses  the  words, 
"  or  in  respect  qf,^  so  that  it  speaks  of  trespasses  affecting, 
or  having  reference  to,  or  bearing  upon  the  forty- eight  un- 
divided parts.  If  the  plea  can  be  read  in  that  sense,  every 
objection  is  met,  because,  however  the  act  of  the  defendant 
may  affect  the  plaintiff's  shares,  the  defendant  says  that  the 
money  paid  into  Court  is  enough.  Then,  as  to  the  residue 
of  the  trespasses,  the  defendant  says  that  two  hundred  and 
sixty-seven  three  hundred  and  fifteenth  parts  of  the  mes- 
suages and  buildings  were  his  soil  and  fi-eehold,  and  were 
not  the  plaintifis.  So  reading  the  pleas,  they  cover  every 
portion  of  the  plaintiff's  interest,  and  are  free  from  objection, 
and  I  think  the  Judge  who  tries  the  case  must  read  them 
in  that  sense  or  there  will  be  a  miscarriage. 

Channell,  B. — I  am  also  of  opinion  that  our  judgment 
should  be  for  the  defendant.     The  case  is  one  of  novelty. 
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and,  for  the  reasons  already  given,  it  cannot  be  expected 
that  any  direct  authority  should  be  found ;  but  it  is  satis- 
factory to  know  that  in  the  course  of  the  argument  the 
principles  of  law  which  govern  it  were  conceded  on  both  - 
sides.  The  question  turns  upon  the  construction  of  the 
pleasy  and  I  agree  with  my  brother  Martin  that  we  are  not 
only  at  liberty^  but  are  bound  to  read  the  first  and  second 
pleas  together;  and  so  doing,  it  appears  to  me  that  the 
money  paid  into  Court  is  in  satisfaction  of  all  the  plaintiff's 
interest  as  proprietor  of  the  forty-eight  undivided  shares, 
and  as  being  in  possession  of  the  entirety ;  and  that  it  is  a 
compensation  for  the  damage  his  interest  has  sustained 
either  in  the  shape  of  a  proprietory  or  a  possessoiy  interest. 
It  seems  to  me  that  the  pleas  are  capable  of  being  read  in 
that  way,  and  if  so,  there  is  no  difference  between  the 
counsel  on  one  side  or  the  other  as  to  their  affording  an 
answer  to  the  action.  The  matter  therefore  resolves  itself 
into  a  mere  criticism  upon  the  language  of  the  first  plea. 
It  might  have  been  worded  differently,  so  as  to  exclude 
all  doubt,  but  I  think  it  is  so  worded  as  to  entitle  the 
defendant  to  judgment. 

Judgment  for  the  defendant. 


Bayley  V,  Griffiths.  June  17. 


Wc 


OOLLETT  had  obtained  a  rule  calling  on  the  de-  Wherein- 
fendant  to  shew  cause  why  an  attachment  should  not  issue  administered 
against  him  for  disobedience  of  an  order  of  Wilde^  B.,  by  common  Law 
which  he   was  ordered    to  answer  interrogatories.     The  ^^ig^, 

relate  as 
much  to  the  plaintiff's  case  as  the  defendant's,  the  latter  is  bound  to  answer  them,  although 
the  answers  may  disproTe  his  case. 
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action  was  on  a  promissory  note  made  by  the  defendant  for 
payment  of  337/.  Ss.  2d,  to  one  William  Bayley,  and  by 
^     »•  him  indorsed  to  the  plaintiff. 

The  defendant  pleaded :  First,  that  he  had  executed  a 
deed  of  arrangement  under  the  provisions  of  the  Bank- 
ruptcy Act,  I86I9  which  deed,  having  been  assented  to  by 
creditors  of  the  required  number  and  value  to  make  the 
same  binding  on  all  other  creditors,  was  duly  registered  in 
the  Court  of  Bankruptcy  in  London  on  or  about  the  25  th 
of  February,  and  a  certificate  of  such  filing  was  duly 
granted.  Secondly,  that  William  Bayley  indorsed  the  pro- 
missory note  to  the  plaintiff  after  he  had  assented  to  the 
said  deed,  and  with  the  view  and  for  the  purpose  of 
avoiding  this  effect  of  such  assent,  and  that  the  plaintiff 
took  the  same  with  notice  and  without  consideration. 

The  plaintiff  joined  issue  on  the  pleas,  and  replied,  that 
divers  of  the  debts  of  the  majority  in  number  of  the 
creditors  who  assented  to  the  deed  were  contracted  by  the 
defendant  fraudulently  and  for  the  sole  purpose  of  creating 
a  body  of  creditors  of  small  amount,  who  should  make  up 
the  majority  in  number  required  by  the  Act  to  assent  to 
the  deed ;  and  that  many  of  the  debts  were  contracted  to 
clerks  and  servants  of  the  defendant  by  letting  their  wages 
become  in  arrear,  it  being  intended  to  pay  them,  and  they 
had  been  paid  in  full  after  the  registration  of  the  deed; 
and  that  without  the  creditors  in  the  replication  mentioned 
there  would  have  been  no  such  majority  as  in  the  plea 
mentioned. 

On  the  15th  of  May,  1862,  the  plaintiff  obtained  an  order 
for  liberty  to  deliver  to  the  defendant  the  following  interro- 
gatories:— 

1.  What  business  did  you  carry  on  prior  to  the  20th  of 
February,  1862 ;  and  where  was  your  office  or  place  of 
business,  and  where  were  your  manufactories  ? 
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2.  Who  first  suggested  the  deed  mentioned  and  set  forth 
in  the  plea  in  this  action ;  who  named  the  trustees  therein, 
and  who  applied  to  them  to  act?    Are  they,  or  is  either     _     ^- 
and  which  of  them,  creditors ;  and  if  so,  for  what  amount 

or  amounts?  Were  they  or  either  of  them  in  your  employ 
prior  to  the  20th  of  February,  1862,  and  are  they,  or  either 
and  which  of  them,  now  in  your  employ  ? 

3.  Set  out  when  and  where  you  executed  the  deed,  and 
when  and  where  it  was  executed  by  such  trustees. 

4.  Was  there  any  meeting  of  your  creditors  held  prior 
to  the  20th  February,  1862  ?  If  you  allege  there  was  any 
such  meeting,  set  out  by  whom  it  was  called,  when  and 
where  it  was  held,  and  by  whom  it  was  attended,  and  what 
passed  at  such  meeting. 

5.  Who  applied  to  the  creditors  for  their  consent  or 
approval  of  the  deed  ?  Set  out  the  names,  addresses  and 
occupations  of  the  persons  who  have  assented  or  approved 
of  the  said  deed,  the  date  of  each  approval  or  consent,  and 
the  amount  of  each  debt,  distinguishing  those  persons  who 
held  security,  and  setting  out  the  nature  of  the  security 
held  by  each. 

6.  Have  you  paid  to  any  or  either  and  which  of  the 
persons  who  assented  to  or  approved  of  the  deed  the  whole 
or  any  part  of  the  debts  in  respect  of  which  they  proposed 
so  to  assent  or  approve  ?  If  so,  set  out  the  date  and  the 
amount  of  each  such  payment. 

7.  Have  any  or  either  and  which  of  the  persons  who 
assented  to  or  approved  of  the  deed,  and  at  that  time  held 
security  for  their  debts,  realized  or  received  the  securities 
held  by  them,  or  otherwise  been  paid  the  amount  of  their 
debts?  If  so,  set  out  the  amounts  received  by  each  such 
creditor,  and  the  date  of  such  receipt. 

8.  Have  any  or  either  and  which  of  the  creditors  who 
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1862.        assented   to  or  approved  of  the  deed  received  from  any 

^^T^*"^^      source  whatever  the  whole  or  any  part  of  the  debts  in 

V.  respect  of  which  they  so  assented  or  approved  ?     If  so,  set 

out  the  names  of  the  persons  who  have  so  receivedi  and  the 

date  and  the  amount  of  each  receipt. 

9.  Set  out  a  full  list  of  the  debts  and  liabilities  due  or 
incurred  by  you  prior  to  the  20th  of  February,  1862,  with 
the  names,  addresses  and  occupations  of  each  of  your  credi- 
tors^ the  amount  of  the  debts  due  to  each,  and  the  securities 
held  by  each. 

10.  Had  you  prior  to  the  20th  of  February,  1862,  and 
have  you  now  in  your  custody,  possession  or  power,  or  in 
the  custody,  power  or  control  of  your  attorney,  solicitor 
or  agents,  any  books,  ledgers,  papers,  letters,  documents, 
memorandums  or  writings  relating  to  your  business  trans- 
actions prior  to  the  20th  of  February,  1862  ?  If  so,  set  out 
a  full  and  perfect  list  of  such  books,  ledgers,  papers,  docu- 
ments, memorandums  or  writings ;  and  if  you  allege  that 
you  had  any  such  matters  prior  to  the  20th  of  February, 
1862,  but  have  since  parted  with  them  or  either  of  them, 
set  out  when  you  last  saw  such  document,  where,  why,  and 
to  whom  you  parted  with  it,  and  in  whose  possession  it 
now  is. 

11.  Set  out  a  list  of  the  papers  or  writings  by  which  the 
creditors  assented  or  approved  of  the  deed  referred  to  in 
the  plea. 

On  the  28th  of  May  the  defendant  delivered  the  follow- 
ing answers  to  the  interrogatories: — 

In  answer  to  the  first  interrogatory,  I  say,  on  and  prior  to 
the  20th  February,  1862, 1  carried  on  the  business  of  an  iron 
master  and  also  of  a  metal  broker,  and  my  chief  office  or 
place  of  business  was  at  Wolverhampton,  in  the  county  of 
Stafford ;  and  my  manufactories  were  at  the  Windmill  End 
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Furnaces,   at  Dudley,   and   the    Britannia  Ironworks   at        1852. 
Oldbury,  in  the  county  of  Worcester,  &c.  (naming  other       b^TiTy 
places).  V. 

6BIFFITH8. 

In  answer  to  the  second  and  subsequent  interrogatories, 
I  say,  I  am  not  bound  according  to  the  practice  of  this 
Court  to  answer  such  interrogatories,  on  the  ground  that 
they  seek  for  a  discovery  of  my  case  and  the  evidence  by 
which  I  intend  to  support  it;  and  are  in  other  respects  not 
in  accordance  with  the  practice  of  the  Court. 

On  the  10th  of  June,  1862,  Wilde,  B.  made  an  order 
that  the  defendant  do  answer  the  second  and  subsequent 
interrogatories  by  eleven  o'clock  on  the  1 2th  of  June.  The 
defendant  not  having  answered  the  interrogatories,  the 
present  rule  was  obtained  ;  against  which 

Quoin  shewed  cause. — The  real  question  is  whether  the 
deed  of  arrangement  is  valid.  The  plaintiff  has  replied  to 
the  first  plea  that  the  debts  of  the  majority  of  the  creditors 
who  assented  to  the  deed  were  contracted  by  the  defendant 
fraudulently;  and  for  the  purpose  of  proving  that  repli- 
cation, he  seeks  to  administer  these  interrogatories.  But 
under  the  traverse  of  that  plea  the  defendant  is  bound  to 
prove  a  valid  deed  of  arrangement.  The  second  interro- 
gatory contains  mere  fishing  questions,  relating  exclusively 
to  the  defendant's  case.  Interrogatories  should  be  such  as, 
when  answered,  will  prove  the  case  of  the  party  interro- 
gating, not  disprove  that  of  his  adversary.  [^Bramwell,  B. 
— I  doubt  whether  you  may  not  search  a  man's  conscience 
as  to  his  own  case.  Martin^  B. — The  answers  to  these 
interrogatories  relate  as  much  to  the  plaintifTs  case  as  the 
defendant's.  The  plaintiff  seeks  to  establish  that  the  deed 
was  not  made  bona  fide,  but  fraudulently  concocted ;  and  if 
the  jury  are  satisfied  of  that,  there  is  an  end  of  it.]     In 
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Hunt  V.  Hewitt  (a)  it  was  expressly  laid  down  that  a  discovery 
can  only  be  granted  where  the  documents  are  required  to 
enable  the  applicant  to  support  his  own  case,  not  to  find  a 
flaw  in  his  opponents.  The  object  of  these  interrogatories  is 
not  to  support  the  plaintiff's  case,  but  to  find  a  defect  in  the 
defendant's.  In  Wigram  on  Discovery,  p.  261,  2nd  ed.,  it  is 
laid  down  that  **  the  right  of  a  plaintiff  in  equity  to  the 
benefit  of  the  defendant's  oath,  is  limited  to  a  discovery  of 
such  material  facts  as  relate  to  the  plaintiff's  case,  and  does 
not  extend  to  a  discovery  of  the  manner  in  which  the 
defendant's  case  is  to  be  established,  or  to  the  evidence 
which  relates  exclusively  to  his  case."  In  ShadwellY.  Shad'- 
well  (ft)  the  Court  refused  inspection  of  a  letter,  because  it 
was  sought,  not  in  order  to  support  the  plaintiff's  case,  but  in 
order  to  see  whether  and  by  what  means  a  defence  could  be 
made  out  against  him.  [Bramwell,  B. — Why  is  not  this  case 
within  the  rule  laid  down  by  Lord  Bedesdale  (c\  as  to 
which  it  is  said,  in  Wigram  on  Discovery  {d),  '*  That  a  plaintiff 
is  entitled  to  a  discovery  of  the  case  on  which  the  defendant 
relies,  that  is,  that  the  plaintiff  is  entitled  to  know  what  the 
case  isj  admits  of  no  doubt"?  Martin,  B* — For  the  purpose 
of  shewing  that  the  deed  of  arrangement  was  not  signed 
by  the  requisite  number  and  value  of  creditors,  might  not 
the  plaintiff  put  this  question :  '*  Have  you  not  a  creditor 
named  J.  T.  to  whom  you  owe  1000/."?]  The  defendant 
is  bound  to  prove  a  valid  deed ;  and  the  only  object  of  the 
question  would  be  to  discover  a  flaw  in  the  defendant's  case. 
{^Pollock,  C.  B. — The  plaintiff  has  a  right  to  know  what 
facts  the  defendant  intends  to  prove,  in  order  to  meet  them. 
In  BeUwood  v.  Wetherell  (e)  Lord  AKnger eaXAi  ''Now  the 
obvious  line  to  be  drawn  is  this, — that  though  in  general 

(a)  7  Exch.  236.  (<0  Page  285,  2nd  ed. 

(ft)  6  C.  B.,  N.  S.  679.  (e)  1  Y.  &  C.  211.  216. 

(e)  RedM.  Plead.  9. 
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the  defendant  has  no  right  to  a  discovery  of  the  plaintiiTs  1862. 
title,  yet  in  certain  cases  he  will  be  entitled  to  a  discovery  bj^y^bt 
of  the  nature  though  not  of  the  evidence  of  that  title/* 
This  case  appears  to  me  to  fall  within  that  rule.  When  a 
defendant  pleads  a  release,  the  plaintiff  has  a  right  to  inspect 
it.  So  where  a  defendant  pleads  a  set-off»  the  plaintiff  has 
a  right  to  know  of  what  items  it  consists  and  their  dates. 
I  think  the  defendant  is  bound  to  answer  these  interroga- 
tories.] 

Per  CuEiAM  (a). — The  rule  must  be  absolute,  the  attach- 
ment to  lie  in  the  office  for  a  fortnight. 

Rule  accordingly. 

(a)  PoUodty  C.  B.,  Martin^  B.,  and  Sramwelly  B. 


Reeve  v.  Yeates.  *^^^  H. 


p 


URSUANT  to  the  20  &  21  Vict  c  43,  the  following  To  constitnta 

an  offence 

case  was  stated  by  justices  of  the  city  of  Worcester  for  the  under  the 
opmion  of  this  Court : —  s.  4,  there 

At  a  petty  sessions  of  the  peace  for  the  city  of  Worcester,  ^ningaway 
one  Edwin  Yeates  was  brought  before  the  said  justices,  under  jj^^/^r^^, 
a  warrant,  charged  in  and  by  a  ccruin  information,  laid  on  the  "^^  *  ^^^^' 
17lh  of  March,  1862,  by  Reeve,  the  appellant,  by  direction  of  P""*^  ^y  . 

•^  * '^  ''  reason  of  it. 

an  order  of  the  Board  of  Guardians  of  the  Worcester  Union,  Therefore  it 

ifl  sufficient, 

''for  that  Edwin  Yeates  did,  on  the  20th  day  of  July,  1861,  under  the 

run  away  and  leave  his  lawful  wife  Eliza  Yeates,  whereby  c.  43,  s.  11,  if 

she  the  said  Eliza  Yeates,  and  her  infant  child,  did,  on  the  tion^L ST 

13th  day  of  March,  1862,  become  chargeable  to  the  parish  ^o^ths^^the 

chargeabilit^, 
although  the  running  away  took  place  more  than  six  months  before  the  information  was  laid. 
^fxFoOoek,  G.B.,  and  MarHn,  B.— Dissentiente  BramweU,  B. 
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of  St.  Helen,  in  the  Worcester  Poor  Law  Union,  in  the  said 
city;  and  had  continued  and  were  then  so  chargeable  to 
the  said  parish,  contrary  to  the  4th  section  of  the  statute 
6  Geo.  4,  c.  83,  and  the  said  charge  having  been  heard  by 
us,  we  dismissed  the  said  information,  upon  the  grounds 
and  for  the  reasons  hereinafter  stated. 

At  the  hearing  of  the  information,  it  was  proved  that  the 
said  Edwin  Yeatfii^did,  on  the  said  20th  of  July,  1861,  run 
away  and  leave  his  wife,  Eliza  Yeates,  who  was  then  resi- 
dent in  the  parish  of  St.  Helen,  in  the  city  of  Worcester. 
That  the  said  Eliza  Yeates  was  then  in  part  supported  by 
her  friends  and  in  part  by  her  labour,  but  ultimately,  in 
consequence  of  her  husband  so  running  away,  she  and  her 
infant  child  became,  on  the  13th  of  March,  1862,  charge- 
able to  the  said  parish,  and  were,  at  the  time  the  information 
was  laid,  still  so  chargeable  and  receiving  relief  therefrom ; 
and  that  afterwards,  on  the  17th  of  March,  the  said  infor- 
mation was  laid  by  the  said  Reeve,  as  such  officer  duly 
authorized  in  that  behalf. 

It  was  then  contended,  by  the  attorney  who  appeared 
on  behalf  of  the  defendant,  that  the  information  was  bad 
and  could  not  be  maintained,  inasmuch  as  it  was  not  laid 
within  six  months  of  the  commission  of  the  offence,  as 
required  by  the  11  &  12  Vict.  c.  43,  s.  11 ;  and  that  the 
offence  under  the  Act,  5  Geo.  4,  c.  83,  s.  4,  was  the  **  running 
away,"  which  had  occurred  eight  months  before  the  laying 
of  the  information. 

It  was  advanced,  on  the  part  of  the  informant,  that  the 
offence  consisted  in  the  ^'chargeability"  of  the  defendant's 
wife  and  child  to  the  parish  of  St.  Helen,  arising  from  the 
running  away  of  the  defendant,  and  not  in  the  running 
away  itself;  and  that  the  information  was  good,  inasmuch 
as  it  was  laid  within  six  months  of  the  timeof  such  '*  charge - 
ability." 


Yeates. 
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We,  the  justices,  were  of  opinion  that  the  information 
should  have  been  laid  within  six  months  of  the  date  of  the 

Resyje 

defendant's  running  away;  and,  not  having  been  so  laid,       ^  ». 
were  of  opinion  that  the  objection  must  prevail,  and  did 
allow  the  same  accordingly,  and  did  discharge  the  defendant* 

J.  J.  PoweU,  for  the  appellant. — The  decision  of  the  jus- 
tices was  erroneous.     By  the  5  Geo.  4,  c.  83,  s.  4,  **  Every 
person  running  away  and  leaving  his  wife  or  his  or  her  child 
or  children,  chaigeable,  or  whereby  she  or  they  or  any  of 
them  shall  become  chargeable  to  any  parish,  township,  or 
place,  shall  be  deemed  a  rogue  and  a  vagabond,**  &c.     By 
that  Act  no  time  is  limited  for  making  a  complaint  or  lay- 
ing an  information.     Then,  the  11  &  12  Vict.  c.  43,  s.  11, 
enacts : — **  That  in  all  cases  where  no  time  is  already  or 
shall  hereafter  be  specially  limited  for  making  any  such 
complaint  or  laying  any  such  information  in  the  act  or  acts 
of  parliament  relating  to  each  particular  case,  such  com- 
plaint shall  be  made  and  such  information  shall  be  laid 
within  six  calendar  months  from  the  time  when  the  matter 
of  such  complaint  or  information  respectively  arose."    To 
constitute  an  offence  within  the  5  Geo.  4,  c.  83,  s.  4,  two 
things  must  concur,  a  running  away  and  a  chargeability  in 
consequence  of  it.    Though  there  be  a  running  away,  there 
is  no  offence  until  there  is  a  chargeability.     If  it  were 
otherwise,  a  man  who  deserted  his  wife  might  evade  the 
Act  by  leaving  her  sufficient  maintenance  for  six  months. 
[BramtoeUy  B. — According  to  that  at^ment,  if  a  man 
deserted  his  wife,  but  left  her  abundant  means  to  support 
herself  for  twenty  years,  and  at  the  end  of  that  time  she 
became  chargeable  to  the  parish,  he  would  have  committed 
the  offence  within  six  months.    The  result  would  be  that  a 
man  might  be  punished  for  a  perfectly  innocent  act   Mar^ 

VOL.  I. — H.  &  C.  GO  EXCH. 
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1862.        ^^f  B. — The  Act  saya,  "  every  person  running  away  and 
*^^~*^      leaving  his  wife,  &c.,  chaigeable,"  that  is,  at  the  time  of 
«•  running  away,  **  or  whereby  Ae  shall  become  chaigeable ;" 

therefore  until  she  has  become  chaigeable  there  is  no 
offence.]  Here  the  matter  of  complaint  did  not  arise  when 
the  defendant  ran  away  and  left  bis  wife,  because  she  was 
then  supported  partly  by  her  (rieods  and  partly  by  her  own 
labour,  but  only  when  she  became  chargeable  in  conse- 
quence of  that  running  away. 

No  person  appeared  for  the  respondent 

Martin,  B.— -I  regret  that  there  should  be  any  difference 
of  opinion  between  my  brother  BramweU  and  myself,  but 
I  own  it  seems  to  me  that  the  case  is  clear.  The  statute, 
5  Geo.  4,  c.  83,  s.  4,  which  creates  the  offence,  enacts  that 
<' every  person  running  away  and  leaving  his  wife  or  his  or 
her  child  or  children  chargeable."  Therefore  in  ordw  to 
create  the  offence  two  things  must  concur,  viz.,  a  ninnii^ 
away,  that  is,  going  away  from  a  wrong  motive  and  with  the 
intention  of  deserting  and  leaving  chargeable  a  wife  or 
children.  If  a  person  does  that,  he  commits  an  offence. 
The  statute  then  proceeds  to  say :  ^*  or  whereby  she  or  they, 
or  any  of  them,  shaU  become  chaigeable."  Therefore  they 
must  become  chargeable  by  reason  of  the  running  away, 
and  the  offence  is  not  complete  until  they  become  charge- 
able. The  question  is,  whether  this  information,  which  was 
laid  within  six  months  after  the  chargeability  but  more  than 
six  months  after  the  running  away,  was  in  time,  within  the 
meaning  of  the  11  &  12  Vict.  c.  43,  s.  11,  which  requires 
any  complaint  or  information  to  be  laid  **  within  six  calendar 
months  finom  the  time  when  the  matter  of  complaint  or 
information  respectively  arose."    For  the  reasons  already 
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given,  I  think  that  the  matter  of  complaint  or  information        1862. 
only  arose  when  the  defendant's  wife  became  chargeable  to 
the  pariah  (a). 

Brabiwell,  B. — I  am  of  a  different  opinion.  The  ques- 
tion is,  whether  the  matter  of  complaint  and  information 
arose  within  six  calendar  months.  Now  what  was  the 
matter  of  complaint?  In  my  opinion  it  was  the  ''running 
away,"  that  being  attended  with  certain  consequence&  It 
is  true  that  when  it  took  place  no  one  could  tell  whether 
there  would  be  an  offence,  because  that  depended  on  some- 
thing  which  might  or  might  not  happen ;  but  when  the 
event  happened  which  made  the  ''running  away**  an  offence, 
it  became  an  offence  at  the  time  when  it  took  place.  If 
that  were  otherwise,  although  a  pardon  was  granted  for  all 
offences  committed  within  six  months,  a  man  might  be 
punished  if  the  chaigeability  was  not  within  that  period, 
notwithstanding  the  "running  away"  was,  and  although  no 
offence  was  committed  when  he  did  the  act,  and  at  the  time 
it  could  not  be  predicated  whether  or  no  any  offence  would 
ever  be  committed.  But,  as  my  brother  Martin  and  the 
Lord  Chief  Baron  are  of  a  different  opinion,  the  determina- 
tion of  the  justices  must  be  reversed. 

Determination  of  justices  reversed. 

(a)  His  lordship  stated  that  the  Lord  Chief  Baron,  who  had  left 
the  Court,  was  of  the  same  opinion. 


Q  o  2 
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To  an  ftction 
by  atmstee, 
on  A  deed  of 
separation 
betvreen  hoB- 


Jun$  11.  Mart  Kendall^  Executrix  of  Alfred  Kendall,  tr. 

Webster. 

Declaration.— That  by  m  indenture,  dated,  &c., 
between  the  defendant  of  the  first  part,  Mary  Webster,  the 
wife  of  the  defendant,  of  the  second  part,  and  Alfred  Ken- 
for  no^ay^  ^'  ^*''  ^  ^^^  ^'^^"^  P*^^*  ^^^  which  was  duly  executed  by,  and 
h^ba^Wf  Ae  ^^  «"<^  ^»  ^^®  ^^^  of  *e  defendant  and  the  said  Alfred 
wife's winuity,  Kendall;   recitinir.  that  on  account  of  incompatibility  of 

It  IS  no  defence,  '  c  sr  ^ 

on  eqnitoble      temper,  and  for  divers  causes  and  considerations,  the  de- 

grounds,  that  ^ 

the  husband     fendant  and  Mary  Webster  had  agreed  to  live  separate  and 

ftXld  ^VuA  \fGT& 

induced  to  live  apart  from  each  other  upon  the  terras  and  conditions  there- 
^^emflu-  inafter  contained,  and  the  said  Alfred  Kendall  had  con- 
8ua8i(m  and  curred  in  and  approved  such  terms  and  conditions.  And 
Sust?  who*  ^^^^  ^^^^^  ^^  ^^"®  of  '^®  marriage  of  the  defendant  and 
h^^*S^th  ^^  Webster  one  child  only,  namely,  John  Webster,  an 
wife; and that^  infant  of  eleven  months  old:   It  was  witnessed,  that  in 

at  the  time 

the  deed  of       pursuance  and  performance  of  the  said  agreement  on  the 

separation  was 
executed,  the 
wife  was 
pre^ant,  of 
which  Utet  she 
and  the  trus- 
tee kept  the 
husband  in 
ignorance, 
and  thereby 
induced  him 
to  execute  the 


part  of  the  defendant,  he,  the  defendant  did  thereby,  for 
himself,  covenant  and  agree  with  the  said  Alfred  Kendall, 
his  executors,  administrators  and  assigns,  in  manner  follow- 
ing, that  is  to  say :  that  notwithstanding  the  marriage  which 
had  been  had  and  solemnized  between  the  defendant  and 
Mary  Webster,  it  should  be  lawful  for  her,  the  said  Mary 
deed;  and  that  Webster,  from  thenceforth  and  at  all  times  thereafter  to 

he  has  always  /*      n  • 

beenwillinffto  live  separate  and  apart  from  the  defendant,  in  the  same 

receive  bacx  •i«t  11  -i*  /> 

and  cohabit      manner  as  if  she  was  sole  and  unmarried,  m  any  part  of 

Great  Britain  or  elsewhere  she  might  think  proper,  in  such 
way  as  she  might  think  fit ;  and  that  the  defendant  would 
not  compel  or  seek  to  compel  her  to  cohabit  or  live  with 
him  by  any  proceeding  instituted  in  any  Court  or  otherwise 


with  his  wife. 
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howsoever.     And  also,  that  she,  the  said  Mary  Webster,        1862. 
should  absolutely  be  free  from  all  command,  restraint  or      kwidIu 
authority  of  the  defendant,  who  should  not  from  thence-  »• 

forth  under  any  pretence  whatsoever  prosecute  or  sue  any 
person  or  persons  whomsoever  for  harbouring,  protecting  or 
assisting  the  said  Mary  Webster,  or  in  any  way  interfere 
with  or  disturb  her  in  her  way  of  living  or  in  her  liberty  of 
going  to,  remaining  in  or  returning  from  such  place  or 
places  as  she  might  think  proper.  And  also,  that  the  de- 
fendant should  and  would  permit  the  said  Mary  Webster 
to  have  the  sole  charge,  custody,  care,  and  education  of 
the  said  John  Webster,  sojlong  as  the  said  Mary  Webster 
should  without  expense  to  the  defendant  maintain,  support, 
lodge,  clothe,  and  educate  the  said  John  Webster,  but  sub- 
ject to  such  right  of  access  by  the  defendant  to  the  said 
John  Webster  as  was  thereinafter  provided  and  covenanted 
for.  And  further,  that  he,  the  defendant,  should  and  would 
yearly  and  every  year,  during  the  joint  lives  of  himself  and 
the  said  Mary  Webster,  pay  unto  the  said  Alfred  Kendall, 
his  executors,  &c.,  the  yearly  sum  of  40/.,  by  twelve  equal 
monthly  instalments,  on  the  fourteenth  day  of  each  and 
every  month  in  each  year  without  any  deduction  or  abate- 
ment whatsoever,  the  first  of  such  monthly  payments  to  be 
made  on  the  14th  day  of  June,  I860.  And  it  was  thereby 
declared  and  agreed  by  and  between  the  parties  to  that 
deed,  that  the  said  Alfred  Kendall,  his  executors  or  admin- 
istrators, should  stand  possessed  of  the  said  yearly  sum  of 
40/L  so  covenanted  to  be  paid  as  aforesaid,  when  and  as  the 
same  should  be  received,  upon  trust  to  pay  the  same  into 
the  proper  hands  of  the  said  Mary  Webster  for  her  sole  and 
separate  use,  free  from  the  debts,  control  or  engagements  of 
the  defendant,  but  without  power  for  her  to  lien  or  anticipate 
the  growing  or  future  payments  thereof,  and  to  be  applied 
for  and  towards  the  maintenance  and  support  of  herself  and 
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the  maintenanoe,  support*  education,  and  dothing  of  the 
said  John  Webster.  And  that  indenture  further  witnessed, 
that  in  pursuance  of  the  said  agreement  on  the  part  of 
the  said  Alfred  Kendall,  and  in  consideration  of  the  cove- 
nants thereinbefore  contained  on  the  part  of  the  defendant, 
he,  the  said  Alfred  Kendall,  did  thereby,  for  himself  his 
heirs,  executors,  and  adminbtrators,  covenant  and  agree 
with  the  defendant  in  manner  following,  that  is  to  say: 
that  during  all  such  time  as  the  defendant  and  Mary 
Webster  should  continue  to  live  separate  and  apart  fix>m 
each  other,  the  defendant  should  not  be  in  any  manner 
liable  to  pay  for  the  maintenance,  support,  lodging,  or  cloth- 
ing of  the  said  Mary  Webster;  or  the  maintenance,  support, 
lodging,  clothing,  or  education  of  the  said  John  Webster ; 
or  to  pay  any  debt  or  debts  the  said  Mary  Webster  should 
or  might  at  any  time  or  times  thereafter  contract  during  the 
said  separation.  And  also,  that  the  said  Alfred  Kendall, 
his  heirs,  executors  or  administrators,  should  and  would 
from  time  to  time  and  at  all  times  thereafter  well  and  suffi- 
ciently protect,  defend  and  save  harmless,  and  keep  indem- 
nified the  defendant,  his  heirs,  executors  and  administratcnrs, 
and  his  and  their  lands,  tenements,  goods  and  chattels  of, 
from  and  against  all  and  every  the  debt  or  debts,  sum  or 
sums  of  money  which  the  said  Mary  Webster  should  or 
might  at  any  time  thereafter  during  the  said  separation  con- 
tract with  any  person  or  persons  whomsoever,  and  also  of, 
from  and  against  all  actions,  suits,  claims,  and  demands  on 
account  thereof;  and  also  of,  from  and  against  all  such  costs, 
damages  and  expenses  as  might  be  recovered  against  or 
sustained  or  expended  or  become  payable  by  the  defendant, 
his  heirs,  executors  or  adminbtrators,  through  or  on  account 
or  by  reason  of  the  nonpayment  by  the  said  Mary  Webster 
of  any  such  debt  or  sum  of  money.  And  also,  that  the  said 
Mary  Webster,  or  any  other  person  or  persons  on  her  behalf, 
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should  not  nor  would  at  any  time  or  times  thereafter  com- 
mence or  prosecute  any  suit  or  suits,  or  any  other  proceed- 
ings in  any  Court  or  Courts  whatsoever,  to  compel  the  de-  *• 
fendant  to  cohabit  or  live  with  the  said  Mary  Webster,  or 
to  allow  her  any  support,  maintenance  or  alimony  whatso- 
ever. And  also,  that  she  the  said  Mary  Webster  should  and 
would  duly  and  properly  support,  muntain,  lodge,  clothe, 
and  educate  the  said  John  Webster  until  he  should  attain 
the  age  of  nine  years,  provided  the  defendant  and  the  said 
Mary  Webster  should  both  so  long  live.  And  also,  that  the 
said  Mary  Webster  should  and  would,  at  least  once  in  every 
week  for  the  space  of  two  hours,  between  the  hours  of  one 
and  ten  of  the  clock  in  the  afternoon,  and  at  all  other  rea- 
sonable times  when  the  said  John  Webster  should  be 
afflicted  with  serious  illness,  permit  the  defendant  to  have 
access  to  the  said  John  Webster  unmolested  by  the  said  Alfred 
Kendall.  And  also,  that  the  said  John  Webster  should  not, 
without  the  license  in  writing  of  the  defendant,  for  a  longer 
space  of  time  than  one  month  in  each  year  whilst  he 
remained  under  nine  years  of  age,  be  removed  to  a  greater 
distance  than  ten  miles  from  the  General  Post  Office, 
London.  Provided  always,  and  it  was  thereby  declared, 
that  in  case  any  monthly  payment  of  the  said  yearly  sum 
of  40/.  should  be  in  arrear  and  unpaid  for  the  space  of  three 
calendar  months  after  any  day  upon  which,  according  to  the 
true  intent  and  meaning  of  the  said  deed  it  ought  to  be 
paid,  having  been  demanded,  then  and  immediately  after  the 
expiration  of  the  sdd  space  of  three  calendar  months,  the 
covenants  thereinbefore  contained  on  the  part  of  the  said 
Alfred  Kendall,  his  heirs,  executors  and  administrators, 
diould  determine  and  be  void. — Breach :  that  although  the 
said  Mary  Webster  and  John  Webster  are  both  living,  and 
all  things  have  been  done  and  happened  and  existed,  and  all 
times  elapsed  requisite  to  entitle  the  said  Alfred  Kendall 
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and  the  plaiodffj  as  executrix  as  aforesaid  since  hb  death, 

to  have  the  instalments  or  monthly  payments  on  account  of 

„   •'  the  said  annuity  or  sum  of  40/.  hereinafter  mentioned  to  be 

WEBSTEB.  '^ 

unpaid,  paid  before  this  suit,  yet  the  defendant  has  not  paid 
the  said  annuity  or  yearly  sum  in  manner  aforesaid,  &c. 

Plea  on  equitable  grounds. — That  before  and  up  to  the 
time  of  the  execution  of  the  said  deed,  the  said  Mary 
Webster,  the  defendant's  wife,  was  living  with  the  said 
Alfred  Kendall  (who  was  her  father),  separate  and  apart 
from  the  defendant  her  then  husband  without  his  consent 
and  against  his  will,  as  the  said  Alfred  Kendall  then  well 
knew;  and  the  said  Alfred  Kendall  without  the  defendant's 
consent  unlawfully  harboured  hb  said  wife,  and  the  defend- 
ant thereupon  repeatedly  before  the  execution  of  the  said 
deed  endeavoured  to  induce  the  said  Mary  Webster,  his  wife, 
to  return  to  his,  the  defendant's,  house,  and  to  resume  co» 
habitation  with  the  defendant  as  his  wife,  as  the  said  Alfred 
Kendall  then  also  then  well  knew ;  and  the  said  Alfred  Ken- 
dall by  means  of  such  harbouring  and  by  undue  influence, 
threats  and  persuasions,  induced  the  said  Mary  Webster, 
the  defendant's  said  wife,  who  was  willing  to  return  to  the 
defendant's  said  house  and  to  resume  cohabitation  as  afore- 
said, to  refuse  to  and  not  to  return  to  the  defendant's  said 
house  and  resume  such  cohabitation  as  aforesaid,  and  to 
insist  upon  continuing  to  live  apart  from  the  defendant  her 
said  husband,  and  to  demand  of  the  defendant  the  execu- 
tion of  the  said  deed  in  the  declaration  mentioned,  in  order 
to  enable  her  so  to  continue  to  live  separate  and  apart ;  and 
the  said  Alfred  Kendall  by  such  unlawful  harbouring  of  the 
defendant's  said  wife,  and  by  so  inducing  her  by  undue 
influence,  threats  and  persuasions  to  continue  to  live  sepa- 
rate and  apart  from  the  defendant  her  said  husband,  and  to 
refuse  to  return  to  his  house  and  to  cohabitation  with  him 
as  aforesaid,   prevailed  upon  and  induced  the  defendant 
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and  his  said  wife  to  execute  the  said  deed  as  they  otherwise 
would  not  have  done ;    and  the  said  Mary  Webster  was 
induced  to  consent  to  the  said  deed  and  to  execute  the 
same,  and  to  require  the  execution  thereof  by  the  defend- 
ant,  by  the  undue  influence,  persuasion  and  threats  of  the 
said  Alfred  Kendall,  who  so  then  unlawfully  harboured  the 
said  Mary  Webster  and  prevented  her  from  returning  to  the 
house  of  the  defendant  and  to  cohabitation  with  him  as 
aforesaid;   and  the  defendant  by  such  refusal  of  the  said 
Mary  Webster  to  return  to  his  house  and  to  such  cohabita- 
tion as  aforesaid,  and  by  her  so  requiring  the  execution  by 
him  of  the  said  deed  as  aforesaid,  so  unlawfully  brought 
about  by  the  said  Alfred  Kendall  as  aforesaid,  was  induced 
to  execute  the  said  deed,  as  he  otherwise  would  not  have 
done.     And  the  said  Alfred  Kendall,  by  the  means  afore- 
said, unlawfully  endeavoured  to  bring  about,  and  did  bring 
about,  the  separation  of  the  defendant  and  his  said  wife  by 
means  of  the  said  deed ;  and  but  for  the  aforesaid  unlawful 
conduct  of  the  said  Alfred  Kendall  the  said  deed  never 
would  have  been  executed  by  the  defendant  or  his  said  wife, 
nor  would  they  have  become  separated  thereby  or  there- 
under, and  the  defendant's  said  wife  would  have  returned  to 
his  house  and  to  cohabitation  with  him  as  aforesaid.    And 
the  defendant  further  saith  that,  before  and  at  the  time  of  the 
execution  of  the  said  deed  by  the  defendant,  the  said  Mary 
Webster  was  pregnant  with  a  child  by  him  the  defendant, 
her  said  husband,  whereof  she  was  afterwards  delivered,  of 
which  said  pregnancy  he  the  defendant  at  the  time  of  the 
execution  of  the  said  deed  was  wholly  ignorant  or  he  would 
not  have  executed  the  said  deed,  which  said  pregnancy  was 
well  known  to  the  said  Alfred  Kendall  and  to  the  said 
Mary  Webster,  the  wife  of  the  defendant,  and  they  also 
well  knew  that  he,  the  defendant,  was  ignorant  of  the  same, 
and  that  had  he  known  the  same  he  would  not  have  exe- 
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cuted  tbe  aaid  deed;  and  the  said  Alfred  Kendall  per- 
suaded and  induced  the  said  Mary  Webster  not  to  infbno 
the  defendant  of  the  said  pregnancy  lest  he^  the  defendant, 
should  not  execute  the  said  deed^  and  the  said  Alfred  Ken- 
dall and  the  said  Mary  Webster  agreed  to  keep  tbe  defend- 
ant in  ignorance^  and  they  did  keep  the  defendant  in 
ignorance  of  the  said  pregnancy  until  after  the  execution  of 
the  said  deed,  in  order  that  the  defendant  might  be  induced 
by  such  ignorance,  and  he  was  induced  by  such  ignorance, 
to  execute  the  said  deed.    That  at  the  time  that  he  and  his 
said  wife  and  the  said  Alfred  Kendall  executed  the  said 
deed,  which  recited  that  there  was  issue  of  the  marriage  of 
the  said  defendant  and  Mary  his  wife  one  child  only,  namely, 
John  Webster,  an  infant  of  eleven  months  old,  he,  the  de- 
fendant, supposed  and  believed,  and  the  said  Alfred  Ken- 
dall and  Mary  Webster  knew  that  he  supposed  and  believed, 
that  the  said  Mary  Webster  was  not  pregnant  of  any  other 
child,  whereas  the  said  Alfred  Kendall  and  Mary  Webster 
then  well  knew  that  she,  the  said  Mary  Webster,  was  then 
pregnant  of  another  child  by  him,  the  defendant  her  said 
husband ;  and  the  defendant  was  thereby  induced  to  make 
and  execute,  and  did  make  and  execute  the  said  deed  by 
the  means  aforesaid,  as  he  would  not  otherwise  have  done. 
And  the  defendant  also  says,  that  during  all  the  time  that  the 
said  alleged  arrears  of  the  annuity  were  accruing  due,  and  at 
the  time  of  the  making  and  executing  of  the  said  indenture, 
and  at  all  times  thereafter  and  hitherto,  the  defendant  was 
and  has  been  ready  and  willing  and  ofiered,  and  still  is 
ready  and  willing  to  receive  back  his  said  wife  and  children 
to  his  house,  and  to  maintain  them  and  cohabit  with  his  said 
wife  as  her  husband,  whereof  his  said  wife  and  the  said 
Alfred  Kendall  and  the  plaintiff,  during  all  the  time  afore- 
said, had  notice;   but  the  said  Alfred  Kendall  and  the 
plaintiff,  during  all  the  times  aforesaid,  prevented  the  de- 
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feDdant*8  said  wife  and  children  from  returning  to  the       1862. 

defendant^  and  they  during  all  those  times  against  the  will  ^^^ 

of  the  defendant  remained  living  apart  from  him.  ^  *- 
Demurrer,  and  joinder  therein. 

Fkipson,  in  support  of  the  demurrer. — The  fiusta  alleged 
in  the  plea  afford  no  defence  to  the  action,  either  at  law 
or  in  equity.  [Polloek,  C.  B. — ^Is  there  any  authority 
that  under  these  circumstances  a  Court  of  equity  would 
set  aside  the  deed?]  None  can  be  found.  The  autho- 
rities relating  to  deeds  of  separation  are  collected  in  Roper 
on  Husband  and  Wife,  voL  2,  p.  269,  2nd  ed.,  and  Bright 
on  Husband  and  Wife,  vol.  2,  p.  313.  A  Court  of  equity, 
in  decreeing  specific  performance  of  a  deed  of  separation, 
does  not  inquire  into  the  cause  of  the  separation :  Wilson 
▼.  fFibon  (a).  Where  the  separation  ia  for  the  lives  of  the 
parties,  the  offer  of  the  husband  to  take  back  his  wife  will 
not  determine  her  separate  allowance,  since  it  is  founded 
on  an  express  contract,  and  therefore  requires  the  same 
mutual  agreement  to  dissolve  it:  Roper  on  Husband  and 
Wife,  voL  2,  p.  314,  2nd  ed.  Where  the  deed  of  separation 
ia  between  the  husband  and  wife  and  a  third  party  acting 
for  the  wife,  she  has  the  same  right  as  any  other  cestui  que 
trust  to  enforce  the  execution  of  a  trust  created  in  her 
favour:  Roper  on  Husband  and  Wife,  vol.  2,  p.  296, 
2nd  ed.  It  will  be  said  that  there  was  an  equitable  fraud 
in  the  concealment  of  the  wife's  pregnancy,  but  apart  from 
the  difficulty  of  supposing  that  the  trustee,  who  has  indem- 
nified the  husband  against  his  wife's  debts,  obtained  the 
deed  firaudulently,  the  answer  is,  that  firaud  would  not 
render  the  deed  void,  but  voidable  only. 

The  Court  then  called  on 

(a)  1  H.  L.  538 ;  tf  Id.  40. 
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1862.        *'«»  B- — The  Act  says,  "  every  person  rnnning  away  and 
*^^~*^      leaving  his  wife,  &c.,  chargeable,"  that  is,  at  the  time  of 


.» 


V.  running  away,  "  or  whereby  Ae  shall  become  chamable ; 

Yeatss.  o  »f  •f  ^ 

therefore  antil  she  has  become  chai^able  there  is  no 
offence.]  Here  the  matter  of  complaint  did  not  arise  when 
the  defendant  ran  away  and  left  his  wife,  because  she  was 
then  supported  partly  by  her  friends  and  partly  by  her  own 
labour,  but  only  when  she  became  chargeable  in  conse- 
quence of  that  running  away. 

No  person  appeared  for  the  respondent 

Martin,  B.— I  regret  that  there  should  be  any  difierence 
of  opinion  between  my  brother  Bramwell  and  myself,  bat 
I  own  it  seems  to  me  that  the  case  is  clear.  The  statute, 
5  Geo.  4,  c.  83,  s.  4,  which  creates  the  offence,  enacts  that 
<' every  person  running  away  and  leaving  his  wife  or  his  or 
her  child  or  children  chargeable."  Therefore  in  order  to 
create  the  offence  two  things  must  concur,  viz.,  a  running 
away,  that  is,  going  away  from  a  wrong  motive  and  with  the 
intention  of  deserting  and  leaving  chai^geable  a  wife  or 
children.  If  a  person  does  that,  he  commits  an  offence. 
The  statute  then  proceeds  to  say :  *'  or  whereby  she  or  they, 
or  any  of  them,  shaJl  become  chargeable."  Therefore  they 
must  become  chargeable  by  reason  of  the  running  away, 
and  the  offence  is  not  complete  until  they  become  chaige- 
able.  The  question  is,  whether  this  information,  which  was 
laid  within  six  months  after  the  chaxgeability  but  more  than 
six  months  after  the  running  away,  was  in  time,  within  the 
meaning  of  the  11  &  12  Vict.  c.  43,  s.  11,  which  requires 
any  complaint  or  information  to  be  laid  **  within  six  calendar 
months  from  the  time  when  the  matter  of  complaint  or 
information  respectively  arose."    For  the  reasons  already 
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given,  I  think  that  the  matter  of  complaint  or  information        1862. 
only  arose  when  the  defendant's  wife  became  chargeable  to 
the  parish  (a). 

Bbamwell,  B. — I  am  of  a  different  opinion.  The  ques- 
tion is,  whether  the  matter  of  complaint  and  information 
arose  within  six  calendar  months.  Now  what  was  the 
matter  of  complaint?  In  my  opinion  it  was  the  *' running 
away,"  that  being  attended  with  certain  consequences.  It 
is  true  that  when  it  took  place  no  one  could  tell  whether 
there  would  be  an  offence,  because  that  depended  on  some- 
thing which  might  or  might  not  happen ;  but  when  the 
event  happened  which  made  the  ''running  away**  an  offence, 
it  became  an  offence  at  the  time  when  it  took  place.  If 
that  were  otherwise,  although  a  pardon  was  granted  for  all 
offences  committed  within  six  months,  a  man  might  be 
punished  if  the  chaigeability  was  not  within  that  period, 
notwithstanding  the  ''running  away"  was,  and  although  no 
offence  was  committed  when  he  did  the  act,  and  at  the  time 
it  could  not  be  predicated  whether  or  no  any  offence  would 
ever  be  committed.  But,  as  my  brother  Martin  and  the 
Lord  Chief  Baron  are  of  a  different  opinion,  the  determina- 
tion of  the  justices  must  be  reversed. 

Determination  of  justices  reversed. 

(a)  His  lordBhip  stated  that  the  Lord  Chief  Baron,  who  had  left 
the  Conrt,  was  of  the  same  opinion. 


QO   2 
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which  the  husband  and  wife  have  endeavoured  to  place 
themselves.''    The  consideration  for  the  husband  paying 
^  ^-  money  for  his  wife's  maintenance  is  the  covenant  by  her 

trustees  to  indemnify  him  against  his  wife's  debts:  Roper 
on  Husband  and  Wife,  vol.  2,  p.  296,  2d  ed. :  fFtlsan  v. 
Wilson  (a).  A  contract  induced  by  fraud  is  not  void,  bat 
voidable  at  the  option  of  the  party  defrauded ;  and  where 
he  has  received  a  benefit  under  it,  so  that  the  parties 
cannot  be  restored  to  their  original  condition,  he  has  no 
right  to  rescind  it :  Clarke  v.  Dickson  (i).  "  A  deed  cannot 
be  avoided  on  the  ground  of  a  fraudulent  misrepresentation* 
unless  the  matter  misrepresented  was  a  material  inducem^it 
to  the  execution  of  the  deed ;  in  other  words,  unless  the 
matter  was  such  as,  in  case  of  a  simple  contract,  would  be 
substantially  the  consideration  for  the  contract: "  per  firfe,  J., 
in  MaUalieu  v.  Hodgson {e).  In  Geddes  v.  Penninffton{d) 
it  was  held  that  a  false  representation  as  to  the  place  from 
which  a  horse  came  did  not  invalidate  the  sale. 

Pee  Curiam  (e). — We  are  all  of  opinion  that  the  plaintiflP 
is  entided  to  judgment 

Morgan  Uayd  then  applied   for  leave  to  amend,  by 
alleging  fraud,  which  was  refused. 

Judgment  for  the  plaintiff. 

(a)  14  Sim.  405.  (cf)  5  Dow.  159. 

(&)  E.  B.  &  £.  148.  (tf)  PoUodL,  C.  B.,  Marlm,  B., 

(c)  16  Q.  B.  689.  BrmaoeUy  B.,  and  ChamieB^  B. 
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Davibs,  Elzecotor  of  Elizabeth  DAViBSy  deceased, 

V.  Davies.  ^^ne  11. 

JJeCLARATION.— For  that  the  sud  Elizabeth  Daviea  After  counts 

mm       -        ,  _  by  the  plain- 

danng  her  lifetime  was  tenant  to  the  defendant  of  a  certain  t^  as  exe- 

cntop  fop 

messuage  at  a  certain  rent,  payable  by  the  said  £lizd)eth  ^n  excessiye 
Davies  to  the  defendant ;  and  the  defendant,  after  the  death  ^^^1^^ 

tain  arrears  of  the  said  rent,  goods  belonging  to  the  plaintiff  ^®  ^^^!!!ded 
as  such  executor  as  aforesaid,  of  much  ereater  value  than  thoB:— "And 

^  ^  the  plaintiff 

the  amount  of  the  said  arrears  and  of  the  chaiges  of  the  ea  such  exe- 
said  distress  and  of  the  appraisement  and  sale   thereof  said,  also  sues 
although  part  of  the  said  goods  were  then  of  sufficient  value  foT  money 
to  have  satisfied  the  arrears  and  charges,  and  might  then  ^J^^^]^^ 
have  been  distrained  by  the  defendant  for  the  same ;  and  J^^^,^^^ 
the  defendant  thereby  made  an  excessive  and  unreasonable  for  the  de- 

•'  ,  fendantatms 

distress  for  the  said  arrears,  contrary  to  the  statute  in  such  request;  and 

J  J  -J   J  for  money 

case  made  and  provided.  xecdyed  v^ 

And  for  that  the  defendant  wrongfully  seized  and  took  for  the^  of 
the  said  goods  and  chattels  of  the  plaintiff,  as  such  executor  )^d^o^r^raey 
as  aforesaid,  as  a  distress  for  certain  arrears  of  rent,  to  wit,  ^^^^^^^ 
the  sum  of  11/.,  then  claimed  and  pretended  by  the  defend-  ^*°°^^1? 
ant  to  be  due  and  in  arrear  for  rent  of  the  said  premises^  on  an  account 

stated  between 

and  wrongfully  remained  in  possession  of  the  said  goods  theuL   And 
and  chattels^  under  colour  of  the  said  distress,  until  the  as  such 
plaintiff,  as  such  executor  as  aforesaid,  was  compelled  to  ^^aid" 
pay  and  did  pay  to  the  defendant  the  said  pretended  arrears  ^^onde^" 
of  rent  and  a  further  sum,  to  wit,  the  sum  of  15s.  6i,  for  J^^J^I^^*^^ 
the  costs  and  charges  of  the  said  distress,  in  order  to  regain  was  bad  for 

"^  miqomder. 

possession  of  the  said  goods  and  chattels :  whereas  at  the 
time  of  the  making  of  the  said  distress  and  during  all  the 
time  aforesaid,  part  only,  the  sum  of  10/.,  of  the  said  pre- 
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tended  arrears  of  rent  so  distrained  for,  was  doe  to  the 
defendant  for  rent  of  the  said  messuage. 

And  the  plainti£Py  as  such  executor  as  aforesaid,  also  sues 
the  defendant  for  money  paid  by  the  plaintiff,  as  such  exe- 
cutor as  aforesaid,  for  the  defendant  at  his  request;  and  for 
money  received  by  the  defendant  for  the  use  of  the  plaintiff; 
and  for  money  found  to  be  due  from  the  defendant  to  the 
plaintiff  on  an  account  stated  between  them.  And  the 
plaintiff,  as  such  executor  as  aforesaid,  claims  50/. 

Demurrer,  and  joinder  therein. 

Murray f  in  support  of  the  demurrer. — (He  argued,  first, 
that  the  second  count  did  not  disclose  any  cause  of  action, 
citing  Glynn  ▼•  Thomas  (a) ;  Stevenson  v.  Newnham  (A) : 
secondly,  that  the  counts  for  money  paid  and  received  were 
bad  for  not  shewing  a  present  debt,  citing  Place  v.  Pdtts  (c); 
Wilkinson "9.  Sharland {d).) — Thirdly,  the  declaration  is  bad 
for  misjoinder.  The  counts  for  money  received  and  money 
due  on  an  account  stated  disclose  causes  of  action  which 
accrued  to  the  plaintiff  in  his  own  right,  and  they  cannot  be 
joined  with  causes  of  action  which  accrued  to  him  in  his  re- 
presentative character.  The  4 1st  section  of  the  Common 
Law  Procedure  Act,  1852,  does  not  allow  the  joinder  of 
causes  of  action  where  they  are  in  different  rights.  The  test 
is  whether  the  money  recovered  on  each  of  the  counts  would 
be  assets;  if  so,  they  may  be  joined.  It  is  not  enough 
to  say  that  the  debts  accrued  to  the  plaintiff  **  executor"  or 
''being  executor,**  but  it  must  be  averred  that  they  accrued 
to  him  **B8  executor:"  Williams  on  Executors,  voL  2, 
p.  1698,  5th  ed.  In  Lanc^ld  v.  Allen  (e),  a  count  stating 
that  the  defendants  had  accounted  with  the  plaint ifis,  '*  exe- 
cutors as  aforesaid,"  was  joined  with  counts  stating  promises 

(d)  11  Exch.  870.  (d)  10  Exch.  724. 

lb)  13  C.  B.  285.  (0  1  BUgh.  N.  S.  592. 

(0  8  Exch.  705. 
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to  the  testator,  but  the  objection  was  not  taken  until  after        1862. 
judgment,  and  it  was  held  that  if  there  was  any  misjoinder      ^^     ' 
it  was  cured  by  the  verdict  v- 

Davibs. 

McDanneU,  contra. — (He  ai^gued,  first,  that  although,  on 
the  authority  of  GIpm  v.  TTumas  (a),  in  order  to  support 
the  second  count  actual  damage  must  be  proved,  the  count 
was  good  on  demurrer.  Secondly,  that  the  indebitatus 
counts  were  good,  although  the  words  ^'  for  money  payable 
by  the  defendant  to  the  plaintiflP"  were  omitted ;  that  Fagp 
V.  Nudd(b)  was  an  express  authority  that  a  count  on  accounts 
slated  is  sufficient  although  it  does  not  contain  those  words ; 
and  that  by  the  91st  section  of  the  Common  Law  Proce- 
dure Act,  1852,  the  legislature  had  provided  that  *' nothing 
therein  contained  shall  render  it  erroneous  or  irregular  to 
depart  from  the  letter  of  such  forms  so  long  as  the  substance 
is  expressed  without  prolixity.") — Thirdly,  there  is  no  mis- 
joinder. Reading  the  declaration  with  its  commencement 
and  conclusion,  no  one  can  doubt  that  the  plaintiff  is  suing 
in  his  character  of  executor.  Lancefleld  v.  Allen  (c)  is  an 
atithority  in  point. 

Murray  replied 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  demurrer 
must  be  allowed  for  misjoinder ;  but  the  plaintiff  may  have 
leave  to  amend  on  the  usual  terms. 

Mabtin,  B.,  Bramwell,  B.,  and  Channell,  B.,  con- 
curred. 

Amendment  accordingly ;  otherwise  judgment 

for  the  plaintiff. 

(d)  11  £xch.  870.  (b)  3  E.  &  B.  650. 

(0  1  Bligh.  N.  S.  592. 

VOL.  I.  — H.  &  a  H  H  EXCH. 
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June  16.      M*Cb£ioht,  Official  Manager  of  the  State  Fire  Insuh- 

ANCE    COiMPANY,   V.    StEVENS. 

To  an  action,  J.  HIS  was  an  action  commenced  by  a  Joint  Stock  Com- 
a  Joint  Stock  pany>  called  "The  State  Fire  Insurance  Company,"  and 
conSm^'d  by  Continued  by  the  official  manager,  under  the  Winding-up 
m^^^^^der  ^^^^»  ^^^^>  l®^^-  ^he  declaration  sUted,  that  the  de- 
n^^Acto^or^  fendant,  as  holder  of  100  shares  in  the  Company,  was 
calls  on  indebted  to  the  Company  in  the  sum  of  50/.  for  instalments 

shares  held  by  ^  i       .^ 

the  defendant    of  capital  then  due  and  payable  by  him  in  respect  of  the 

in  the  Com-  _    ^  f  J  J  r 

pany,  he  Said  shares. 

he  was  induced  The  defendant  pleaded  (with  "never  indebted")  that  he 
MdeT^^the^  ^*^  induced  to  become  the  holder  of  the  said  shares  and  to 
foini  and  contract  as  in  the  declaration  mentioned  by  the  fraud  of  the 
withm  a  rea-     g^id  Company ;  and  within  a  reasonable  time  after  he  first 

Bonabletime  ^     '' 

after  he  had      had  notice  of  the  said  fraud,  and  before  he  had  received 

notice  of  the 

fraud,  and  any  benefit  as  such  holder  or  under  the  said  contract,  he 
received  any  repudiated  the  same  and  disclaimed  being  such  holder, 
the  contract,  ^"^  has  never  at  any  time  received  any  benefit  from  the 
\l^fSi^t  saW  shares,  or  from  being  such  holder. 
wM^^nUU^  to  Murray  had  obtained  a  rule  calling  on  the  defendant  to 
particulars        shew  cause  why  he  should  not  deliver  to  the  .plaintiff's 

of  the  acts  of  ^  ^^ 

fraud  and        attorney  or  agent  particulars  in  writing  of  the  acts  of  fraud 

repudiation. 

relied  upon  by  the  defendant  in  support  of  his  plea,  and  the 
acts  constituting  the  repudiation  and  disclaimer  relied  upon 
in  support  of  the  same  plea,  or  why  the  order  allowing  the 
plea  should  not  be  rescinded  (a). — The  affidavit  of  the 

(a)  A  similar  application  had      and  suggested  an  application  to 
been  made  to  BramweU,  B.,  at      the  Court. 
Chambers,  who  refused  an  order, 
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pIainti£F,  in  support  of  the  application,  stated,  that  *Uhe  de-        1862. 
fendant  appears  by  the  books  of  the  Company  to  have      *^^^^ 

become  a  shareholder  therein,  and  to  have  been  treated      ^    v- 

Stxvshi. 

as  such  by  the  said  Company ;  and  to  have  executed  the 
deed  of  settlement  of  the  Company  in  respect  of  100  shares 
on  the  17th  September,  1855:  that  deponent  has  no 
knowledge  of  what  the  fraud  is  that  the  defendant  intends 
to  allege  in  support  of  such  plea,  or  in  what  way  the 
defendant  intends  to  make  out  the  same ;  neither  is  there 
among  the  books  and  papers  of  the  Company  anything 
that  will  give  deponent  any  information  on  the  subject: 
that  he  has  no  present  personal  knowledge  of  the  transac- 
tions of  the  Company  prior  to  his  appointment  as  official 
manager  thereof,  and  does  not  know  on  what  ground  the 
defendant  will  endeavour  to  support  such  plea  of  fraud :  that 
the  defendant  does  not  appear  from  the  books  and  papers 
of  the  Company,  so  far  as  the  deponent  has  been  able  to 
ascertain,  ever  to  have  repudiated  the  shares  held  by  him 
therein,  and  deponent  has  no  knowledge  in  what  way  the 
defendant  intends  to  make  out,  in  support  of  his  said  plea, 
that  he  has  repudiated  the  shares  held  by  him  in  the  said 
Company,  or  of  what  the  acts  of  repudiation  are  on  which 
he  relies." 

There  was  also  the  affidavit  of  the  secretary  of  the  Com- 
pany previous  to  the  winding  up  order,  who  deposed  that  he 
**  had  nevA"  heard  any  statement  or  suggestion  made  by  any 
person  whomsoever  that  the  defendant  had  been  induced  to 
take  shares  in  the  Company  by  fraud,  and  deponent  was 
not  aware  of  anything  which  would  give  a  pretence  for  such 
a  plea :  that  defendant  never  to  deponent's  knowledge  re- 
pudiated being  a  shareholder;  and  that  deponent  was  not 
aware  of  any  acts  or  circumstances  which  he  could  allege  to 
justify  an  allegation  by  him  of  having  repudiated  being  a 
shareholder  in  the  Company.** 

H  H  2 
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1862.  FhUbrick  now  shewed  cause. — This  is  not  a  case  in  which 

M'Obeight     '^^  plaintiflf  could  administer  interrogatories  or  have  a 
V-  discovery,  and  therefore  he  is  not  entitled  to  particulars. 

Whether  in  equity  a  discovery  can  be  had  of  matters  which 
relate  solely  to  the  defendant's  case,  is  not  clearly  established ; 
but  Courts  of  law  have  considered  that  a  party  has  no  right  to 
interrogate  as  to  matters  which  relate  exclusively  to  the  case 
of  his  opponent.     It  may  be  said  that  this  is  an  action  by  an 
oflScial  manager^  who  can  know  nothing  of  the  alleged  fraud ; 
but  the  plaintiff  is  not  in  a  worse  position  than  if  the  Com- 
pany were  suing.     Suppose  there  had  been  no  winding-up 
order,  and  the  action  had  been  carried  on  by  the  Company, 
the  fact  that  the  defendant  had  been  induced  to  become  the 
holder  of  the  shares  by  the  fraud  of  any  one  of  the  directors 
would  be  a  defence,  although  the  Company  had  no  know- 
ledge of  it.     This  is  an  attempt  to  obtain  a  discovery  as  to 
whether  the  defendant  has  any  and  what  grounds  for  sup- 
porting his  plea.     An  order  for  the  delivery  of  the  parti- 
culars sought  for  would  be  in  effect  an  order  upon  the 
defendant  to  disclose  his  case  before  trial.     [^Martin,  B. — 
The  defendant  is  not  asked  by  what  proof  he  intends  to 
support  his  plea;  all  that  the  plaintiff  wants  is  a  bona  fide 
statement  of  the  nature  of  the  fraud.]     The  application  is 
novel  and  without  precedent.     [^Martin^  B. — I  have  made 
orders  of  the  kind  at  Chambers,  either  absolutely  or  as  a 
condition  for  allowing  the  plea.    BramtoeU,  B.— ^When  the 
case  was  before  me  two  diflSculties  occurred  to  my  mind. 
One  was,  that  the  application  was  novel,  but  it  now  appears 
that  it  is  not;  the  other  was,  how  to  enforce  the  order.] 
[Murray. — The  rule  is  in  the  alternative,  to  disallow  the 
plea.]     [Bramwellf  B. — If  the  only  plea  had  been  that  of 
fraud,  it  could  not  have  been  got  rid  of  in  that  way.] 

Murray  was  not  called  upon  to  support  the  rule. 
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Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule        i862. 
sboald  be  absolate.  ^^1^"    ' 

9, 

Stsvknb 

Martin,  B.,  and  IBramwell,  B.,  concurred 

Rule  absolute  (a)L 

(a)  See  PUis  r.  Chambers,  1  F.  &  F.  684. 


The  AtTOHNBT  GbKERAL  ©.  PARTkNGTON.  June  17. 

XJ  Y  consent  and  order  of  a  Judge»  under  the  22  &  23  Ptobate  duty 
Vict,  c  21,  8.  10,  the  following  case  was  stated,  without  1^  respect  of 
pleadings,  for  the  opinion  of  this  Court: —  hw^ued 

1.  In  1819  Mrs.  Frances  Shaid,  widow,  died  intestate,  ^^^eof 
leaving  personal  assets  to  a  considerable  amount^  and  upon  ^^'^-^f!;^^^ 
her  death  the  Crown,  bj  Mr.  Maule,  the  then  Solicitor  of  •^^  *^®  VF^^ 

of  administn- 

the  Treasury,  took  out  administration  to  the  estate.  tion,  whethei 

A     rr«L  ^  I      .  1        .  #••11      tuch  interest 

2.  1  he  property  of  the  intestate,  at  the  titne  of  her  death,  is  due  by 
consisted  of  the  sum  of  16,000/.,  4  per  cent  bank  annuities,  recoTemble 
cash  in  the  house  210/.  4#.,  and  a  leasehold  house  in  Harley  ^damM^ 
Street,  together  with  the  furniture  ftc.  therein,  and  a  lease-  ^  ^dow  dfed 
hold  house  called  Torbay  House,  at  Peignton,  in  the  county  jS^SSf -J^^ 
of  Devon,  together  with  the  furniture,  plate,  linen,  china,  the  Treasuiy 

took  out  ad- 

and  carriages,  and  which  were  sold  by  Mr.  Maule.  ministration 

to  ber  estate, 
and  receiyed 
under  it 
23,821/.    In  1823 1.  C,  the  wifs  of  £.  C,  «>plied  to  the  Orown»  claiming  to  be  next  of  kin 
of  S.,  but  died  in  1825  without  establishing  her  claim.   In  1830  £.  C.  died  intestate  without 
having  taken  any  steps  to  recover  the  money,  and  without  having  administered  to  his  wife. 
In  1^5  administration  to  the  estate  of  I.  C.  and  the  estate  of  E.  C,  on  behalf  of  their 
children,  was  granted  to  P.,  who  instituted  a  suit  in  equity  to  administer  the  estate  of  S., 
when  it  was  found  that  I.  C.  was  the  sole  next  of  kin  of  S.,  and  it  was  ordered  that  the 
Solicitor  of  the  Treasuiy  pay  to  P.,  as  the  representative  of  I.  C,  the  money  in  his  hands 
with  inteiMt  at  4/.  per  cent.,  which  amounted  to  34,124/. — Held:  First,  that  probate  duty 
was  payable  upon  me  value  of  the  estate  of  L  C,  as  increased  by  the  interest,  at  the  time 
admimstration  was  granted. 
Secondly,  that  no  probate  duty  was  payable  in  respect  of  the  estate  of  £.  C. 
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1862.  The  following  is  the  account  of  his  receipts  :— 

ATTOBirsT     ^^7    -      1819.— CaBh  in  the  house  -        -        -         210    4    0 

Geme&al  Sundry  articles  of  jewellery  -  80    0    0 

PuLTuroToir.    F^bnuuT  l^^^* — Proceeds  of  sale  of  furniture,  car- 
riages, &c.         -        -        -        -      4,153    9    7 
Proceeds  of  sale  of  lease  of  house, 
fixtures,  and  furniture  in  Harley 

Street »,0S0  10    4 

January  -  1824.— Proceeds  of  sale  of  16,000/.,  4  per 

cent,  bank  annuities    .        •        -  16,300    0    0 
„         1 829. — ^Proceeds  of  sale  of  house  at  Torbay, 

and  fixtures  therein  -        -        280    0    0 


Total  estate  of  Frances  Shard  at  the  time  of  her 
death 24,054    8  11 

Payments  made  by  Mr.  Maule  during  his  adminis- 
tration, up  to  August,  1829,  when  Torbay  House 
was  sold 3,432  19    6 

Balance  -        ^0,621    4    5 

3.  Mr.  Maule  also  received,  in  February,  1823,  2,560/1 
for  dividends  on  the  16,0002»  4  per  cent,  up  to  15th  Oc- 
tober, 1822,  and  640/.,  one  year's  further  dividend,  due 
October,  1823,  making  a  total  of  3,200/.,  which,  added  to 
the  20,621/.,  makes  a  total  of  23,821/.  4s.  6d. 

4.  Isabel  Cook,  the  wife  of  Ellis  Cook,  both  of  whom 
were  domiciled  and  had  always  resided  in  the  United  States 
of  America,  about  the  year  1823  applied  to  the  Crown, 
claiming  to  be  next  of  kin ;  her  claim  was  not  recognized, 
and  she  died  in  1825  without  taking  any  steps  to  establish 
her  claim. 

5.  The  estate  of  Mrs.  Shard,  at  the  time  of  the  death 
of  Isabel  Cook,  was  as  follows,  no  interest  having  been 
received  by  Mr.  Maule  upon  monies  which  had  come  to 
his  hands : — 

The  balance  before  set  forth         ...  23,821    4    5 
Deduct  legacy  duty  on  same  at  6  per  cent.    -    1,417    6    7 

£22,403  18  10 


TRINITY  TERM,    25    ^^CT.  ^^^ 

6.  In  the  year  1830  the  said  Ellis  Cook  died  intestate       1862. 
Mrithout  having  taken  possession  of  or  taken  any  steps  to  ^,^^,1^^ 
recover  the  money  in  the  hands  of  Mr.  Maule,  and  without  Gekmal 
having  administered  to  his  wife.     After  the  death  of  their  Partingtoh. 
father,  the  children  of  Mr.  and  Mrs.  Cook,  who  have  always 

resided  and  been  domiciled  in  the  United  States,  applied  to 
Mr.  Partington,  the  defendant  in  this  case,  to  take  proceed- 
ings to  recover  the  money  from  the  solicitor  of  the  Treasury, 
which  he  proceeded  to  do,  and,  a  personal  representative  to 
Isabel  Cook's  estate  being  necessary,  a  power  of  attorney 
was  made  by  James  Cook,  one  of  the  said  children  of 
Isabel  Cook  and  Ellis  Cook,  authorizing  the  defendant, 
Charles  Partington,  to  take  out  administration  to  the  estates 
of  both  Ellis  Cook  and  Isabel  Cook. 

7.  A  grant  of  administration  to  Ellis  Cook's  estate  was 
accordingly  made  by  the  Prerogative  Court  of  Canterbury  to 
Mr.  Partington  on  the  23rd  day  of  July,  1855.  It  contained 
the  following  clause: — We  do  grant  full  power  and  authority 
to  you  to  administer  and  faithfully  dispose  of  the  said  goods, 
chattels,  and  credits,  which,  whilst  living,  and  at  the  time  of 
his  death,  did  any  way  belong  to  his  estate ;  and  we  do 
constitute  you  administrator  of  all  and  singular  the  goods, 
chattels,  and  credits  of  the  said  deceased,  for  the  use  and 
benefit  of  the  said  James  Cook,  now  residing  at  Brandon, 
in  Vermont,  in  North  America,  and  on  til  he  shall  apply  for 
and  obtain  letters  of  administration  of  the  goods  of  the 
said  deceased  to  be  granted  to  him."  The  assets  were 
sworn  under  20L 

8.  On  the  same  day  a  grant  of  administration  to  the 
estate  of  Isabel  Cook,  the  wife  of  Ellis  Cook,  was  made 
to  the  defendant,  Charles  James  Partington,  for  the  use 
and  benefit  of  James  Cook.  It  contained  the  following 
clause : — **  We  do  grant  full  power  and  authority  to  you  tq 
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1862.        administer  and  faithfully  dispose  of  the  said  goods,  chattels, 

^[^^^     and  credits,  which,  whilst  living,  and  at  the  time  of  her 

Gbnebal      decease,  did  any  way  belong  to  her  estate,  and  we  constitute 

Pabtihoton.   you  administrator  of  all  and  singular  the  goods,  chattels, 

and  credits  of  the  said  deceased  for  the  use  and  benefit  of 

James  Cook,  now  residing  in  Vermont,  in  North  America, 

one  of  the  natural  and  lawful  children  of  the  said  Ellis 

Cook,  deceased,  and  until  he  shall  duly  apply  for  and  obtain 

letters  of  administration  of  the  goods  of  the  said  EUis  Cook 

to  be  granted  to  him,  the  said  Ellis  Cook  having  survived 

the  said  deceased,  but  died  without  having  taken  upon  him 

letters  of  administration  of  her  goods,  chattels,  and  credits.** 

The  assets  were  sworn  under  202* 

9.  A  suit  was  instituted  in  the  Court  of  Chancery  under 
the  title  of  Partitiffton  v.  Beynolds,  by  summons  taken  out 
before  Vice  Chancellor  Eindersley,  (the  defendant  in  this 
case,  as  the  personal  representative  of  the  said  Isabel  Cook, 
being  the  plaintiff,)  to  administer  the  estate  of  the  saidFrances 
Shard,  and  an  order  was  made  therein  on  the  8th  day  of 
November,  1855,  referring  it  to  the  chief  clerk  to  inquire 
who  were  the  next  of  kin  of  Frances  Mary  Shard  according 
to  the  Statute  of  Distributions,  and  directing  an  account  to 
be  taken  of  the  personal  estate  and  effects  of  the  said 
Frances  Mary  Shard. 

10.  The  chief  clerk,  on  the  26th  of  June,  1857,  by  his 
separate  certificate,  found  that  Isabel  Cook  was  the  sole 
next  of  kin  of  the  said  intestate,  Frances  Shard,  and  by  his 
general  certificate,  filed  30th  March,  1858,  he  certified, 
inter  alia,  that  Geoi^e  Maule,  Esquire,  the  late  Solicitor  of 
the  Treasury,  as  administrator  of  the  said  Frances  Shard, 
received  personal  estate  of  the  said  intestate  to  the  amount 
of  27,317/^  I9s.  Id.,  and  that  the  said  George  Maule  paid, 
and  the  defendant  Henry  Revell  Reynolds,  as  the  present 
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Solicitor  of  the  Treasury  and  successor  to  the  said  Greorge 
Maule,  was  entitled  to  be  allowed  on  accoudt  thereof  sums 

Attobhbt 

to  the  amount  of  3,432/.  19s.  M.^  leaving  a  balance  due      o>m>bal 
from  the  said  Henry  Rereli  Reynolds  as  such  successor  as   Pabtixoton. 
aforesaid  of  2S,884iL  Ids.  Id.  on  that  account,  and  he  further 
found  that  the  personal  estate  consisted  of  the  before  men- 
tioned balance  of  23384iL  \9s.  7d.,  and  that  there  was  not 
any  personal  estate  then  outstanding. 

11.  A  summons  was  taken  out  for  further  consideration, 
with  the  view,  amongst  other  things,  of  charging  the  solici- 
tors for  the  Crown  with  interest  on  the  aforesaid  balance  of 
23,884iL  19s.  TtL,  but  it  was  adjourned  into  Court  and  came 
on  to  be  heard  before  the  Vice  Chancellor  on  the  26th 
June,  1858,  when  the  Court,  by  an  order  dated  the  said 
26th  June,  1858,  declared  that  Mr.  Reynolds  ought  to  be 
charged  with  interest  at  4  per  cent  per  annum  on  all  sums, 
in  respect  of  the  estate  of  Frances  Shard,  from  time  to  time 
retained  by  him  and  by  the  said  Mr.  Maule,  and  directed 
an  inquiry  to  be  made  as  to  what  balances  he  had  retained 
in  his  hands  from  time  to  time,  and  to  calculate  the  amount 
of  interest  at  the  rate  of  4  per  cent  per  annum.  It  having 
been  suggested  that,  as  the  Court  had  decided  the  principle, 
the  parties  could  fix  the  amount  of  interest  without  the 
reference,  and  that  it  would  amount,  on  the  basis  of  his 
Honor's  decision,  to  34,124iL,  the  Court  declared  that  to  be 
the  amount  which  ought  to  be  charged,  and  ordered  it  to  be 
paid  by  the  defendant,  Henry  Revell  Reynolds,  to  the  said 
Charles  James  Partington,  as  the  representative  of  the  said 
Isabel  Cook. 

Of  this  sum  11902.  was  in  respect  of  the  time  antecedent 
to  Isabel  Cook's  death,  and  I.  represented  the  time 

subsequent  to  that  event,  and  up  to  the  date  of  the  said 
letters  of  administration.   The  Court  also  directed  the  taza* 
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1862.        tion  of  costs  of  the  plaintiff  and  defendant  in  the  suit,  and 
^"^'""^^      ordered  the  same  to  be  paid  out  of  the  sum  of  24,628i 
General      17^.  2(i,  3  per  cent  consols,  in  which,  under  a  previous  order 
Pabtimgtoh.    made  in  the  said  cause,  the  said  balance  of  23,88421  I9s,  Id. 
had  been  invested.     The  Court  also  ordered  that  the  de- 
ficient duty  on  the  letters  of  administration  to  Isabel  Cook, 
and  the  legacy  duty  on  the  residue  of  the  intestate  Frances 
Shard's  estate  (the  amounts  respectively  to  be  verified  by 
affidavit)  should  also  be  paid  out  of  the  said  stock,  and  the 
ultimate  balance,  after  the  payments  in  the  order  mentioned, 
together  with  any  dividends  which  might  accrue  on  the  stock, 
was  ordered  to  be  transferred  and  paid  to  the  plaintiff, 
Charles  James  Partington,  as  the  personal  representative  of 
the  said  Isabel  Cook. 

12.  The  total  amount  of  costs  taxed  under  the  said  order 
was  3,39521  Os,  Sd.y  and  the  legacy  duty  on  the  residue 
3,282/.  ITs.  Id.;  a  further  sum  of  525/.  was  paid  to  Mr. 
Ewbank,  as  the  solicitor  for  the  administrator,  for  the 
purpose  of  paying  the  probate  or  administration  duty 
on  Isabel  Cook's  estate,  and  the  balance  amounting  to 
17,055/.  Is.,  3  per  cent,  consols,  and  3642i  55.  4d.  cash,  was 
transferred  and  paid  to  the  plaintiff,  Charles  James  Par- 
tington. 

13.  The  residuary  account  of  Frances  Shard's  estate  was 
made  out  and  passed,  and  the  legacy  duty,  amounting  to  the 
aforesaid  sum  of  3,282/.  175.  Idl,  paid. 

14.  Mr.  Partington  then  applied  to  the  Commissioners  of 
Inland  Revenue  to  put  additional  duty  on  the  administration 
granted  to  him  of  Isabel  Cook's  estate. 

15.  The  Commissioners  claimed  that  the  stamp  duty 
should  be  on  a  value,  including  all  accretions  fix>m  the  death 
of  Isabel  Cook  to  the  date  of  the  administration,  viz.,  23rd 
of  July,  1855,  and  also  claimed  that  the  grant  of  adminis- 
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tration  for  the  effects  of  the  late  Ellis  Cook,  who  survived        1862. 

his  wife,  should  be  stamped  at  the  same  rate.  ^''^^^^^ 

16.  Mr.  Partington  submits  to  pay  the  increased  duty  on      Gbnbbal 

the  aforesaid  sum  of   -  -  -  -       £22,403  18  10  Pabtikgton. 

Add  interest  received  from  Henry  Revelll        i  ion    o    n 
Beynolda  up  to  Mrs.  Cook's  death      -     /        ^»^^    "    " 

23,593  18  10 
Deduct  taxed  costs  of  Partington  o.  Bey- 1        -  ^g^    q    » 
nolds  for  recover  j  of  estates      -        -     j  ' 

20,198  18    7 
Subsequent  costs  of  administering  the  estate  1 
amounting  to  259/.  16«.  4(2.,  would  also  V  259  16    4 

have  to  be  deducted     -        -        -        -  J     

;£!  9.939    2    3 


17.  The  question  as  to  Ellis  Cook's  estate  has  this  in 
addition.  The  property  of  Frances  Shard  was  ordered  to 
be  paid  to  the  defendant  Partington  as  the  administrator  of 
Isabel  Cook,  and  by  the  grant  of  administration  to  Isabel 
Cook*s  estate,  is  for  the  use  and  benefit  of  James  Cook. 
Mr.  Partington  having  so  as  aforesaid  received  the  money, 
proceeded  with  it  to  America,  where  it  was  paid  over  by  him 
to  James  Cook,  who  gave  a  release  for  the  same  both  in 
regard  to  Isabel  Cook's  estate  and  also  as  the  administrator 
in  America  of  Ellis  Cook,  he  having  taken  out  administra- 
tion to  Ellis  Cook  in  America  for  the  purpose  of  adminis- 
tering the  estate  in  that  country. 

18.  Judgment  is  to  be  entered  for  the  Crown,  without 
costs,  for  such  an  amount  of  duty  as  shall  appear  to  be  due, 
according  to  the  opinion  of  the  Court  upon  the  above  facts, 
and  according  to  the  principle  on  which  the  Court  shall  be 
of  opinion  that  the  same  ought  to  be  chai^ged. 

The  questions  for  the  opinion  of  the  Court  are: — 
First. — What  probate  duty  is  payable  iii  respect  of  the 

estate  of  Isabel  Cook  ? 

Secondly. — Whether  any,  and  if  so,  what  probate  duty  is 

payable  in  respect  of  the  estate  of  Ellis  Cook? 


^^^  BXCHEQIiBR   REPORTS. 

1862.  Sir  F.  Kelly  (with  whom  were  The  AHamey  General,  The 

2^^^^^  Solicitor  General,  Locke,  and  Beavan),  for  the  Crown  (Jane 
Gehbral  12).— The  question  is  whether  probate  duty  is  payable  in 
Partirotov.  respect  of  the  interest  which  has  accrued  up  to  the  time  of 
the  grant  of  administration.  It  is  conceded  that  the  Crown 
is  entitled  to  duty  on  the  principal  sum,  23,821/.  4#.  5d., 
but  there  are  three  other  sums  in  respect  of  which  the  dnty 
is  claimed.  First,  a  sum  of  11907.,  being  interest  at  4  per 
cent  irotn  the  time  of  the  receipt  of  the  principal  som  by 
the  then  Solicitor  of  the  Treasury  up  to  the  death  of  Isabel 
Cook  in  1825  ;  secondly,  a  sum  of  5000/.  for  interest  from 
the  time  of  the  death  of  Isabel  Cook  to  the  death  of  her 
husband  Ellis  Cook  in  1830;  and  thirdly,  a  sum  of  28,000/. 
for  interest  from  the  time  of  the  death  of  Ellis  Cook  until 
the  grants  of  administration  to  the  defendant  in  the  year 
1855.  The  question,  which  applies  to  all  those  sums,  is 
whether,  upon  a  grant  of  administration  at  any  period  after 
the  death  of  an  intestate,  probate  duty  is  payable  upon  the 
amount  or  value  of  the  estate  at  the  time  of  his  death,  or 
at  the  time  of  the  grant  of  administration.  Not  only 
upon  principle  but  authority,  and  by  the  wokds  of  the 
statute,  55  Geo.  3,  c.  184,  the  duty  is  payable  upon  the 
amount  or  value  of  the  estate  at  the  time  of  the  grant  of  ad- 
ministration. By  the  55  Geo.  3,  c.  184,  Sched.,  part  m.,  tit. 
*' Letters  of  Administratibn,"  duty  is  chaiged  upon  the  estate 
and  efiects  for  or  in  respect  of  which  letters  of  administration 
are  granted ;  and  they  are  granted  in  respect  of  that  estate 
which  exists  at  the  time  of  the  grant,  and  which  it  enables 
the  administrator  to  recover^  Then  what  was  that  estate 
in  this  case?  In  the  year  1855,  when  administration  was 
granted  to  the  defendant,  it  consisted  of  23,8841  principal 
and  34,124/1  interest,  and  upon  those  amounts  the  duty 
attached.  By  the  38th  section  of  the  55  Geo.  3,  c.  184,  no 
ecclesiastical  Court  shall  grant  probate  or  letters  of  admioia- 


TRINITY  TERM^    26    VICT.  465 

tration  without  an  aflBdavit, ''  that  the  estate  and  effects  of       1862. 
the  deceased  for  or  in  respect  of  which  probate  or  letters  of     ^^^^^ 
administration  is  or  are  to  be  granted,  &c,  are  under  the     ^'liSKAL 
▼alue  of  a  certain  sum  to  be  therein  specified.''    The  legis-   Paetiuqtok. 
lature  has  used  the  word  ^' are"  in  the  present  tense  as 
indicating  the  time  when  administration  is  granted.     [Pol' 
lock,  C.  B. — A  bond,  upon  which  no  interest  had  been  paid 
for  nineteen  jears  after  the  death  of  the  obligee,  might  then 
be  the  subject  of  probate ;  is  there  any  authority  that  the 
duty  is  only  payable  on  the  principal  sum  secured  by  the 
bond.]     There  is  no  direct  authority,  though  the  case  must 
frequently  happen;  for  instance,  where  stock  rises  or  is 
increased  by  the  dividends,  after  the  death  of  the  owner 
and  before  probate.    In  Doe  d.  Bichards  v.  Evans  (a),  a 
person  died  possessed  of  a  leasehold  estate  which  was  then 
of  less  value  than  100/.,  but  at  the  time  of  the  grant  of 
administration  it  was  worth  more  than  100/.     Duty  was 
paid  upon  100/.  only,  and  it  was  held  insufficient     That 
decision  proceeded  on  the  broad  principle  that  a  Court  of 
law  cannot  entertain  the  question  of  difference  in  value  of 
an  estate  at  the  time  of  the  owner's  death  and  of  the  grant 
of  administration.     Hunt  v.  Stevens  {b)  is  also  an  authority, 
that  if  an  administrator  sues  for  a  greater  value  than  is 
covered  by  the  ad  valorem  stamp,  he  cannot  recover.     It  is 
immaterial  whether  the  sum  sought  to  be  recovered  is  prin- 
cipal or  interest,  the  duty  must  be  paid  on  the  full  value  at 
the  time  administration  is  granted.     An  adminbtrator  is 
bound  to  take  out  the  grant  to  the  extent  of  the  sum  he 
expects  to  receive :   Butler  v.  Butler  (c),     [Martin,  B. — 
Suppose  an  administrator  brought  an  action  for  money  lent, 
and  proved  his  case,  could  the  defendant  say  ''You  are 
entided  to  interest,  which  renders  the  stamp  insufficient, 

(a)  10  Q.  B.  476.  (b)  8  Taunt.  113. 

(c)  2  FhU.  Eccl.  C.  39. 


I 
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1862.  ancl  therefore  jou  can  recover  nothing"?]  In  The  Attorney 
V"^*"*^  General  v.  Brunning  (a),  Lord  Wenskydale  points  oat  that 
Gbnual  all  difficulty  in  fixing  a  precise  amount  is  remedied  by  the 
Fa&tihoton.  statute,  which  provides  that,  if  too  high  a  duty  is  imposed 
in  the  first  instance,  the  difference  is  to  be  returned ;  if  too 
little  duty  is  imposed  the  difference  is  to  be  made  good. 
The  question  is,  what  is  the  value  of  the  estate  which  the 
grant  of  administration  enables  the  administrator  to  obtain? 
The  Attorney  General  v.  Brunmnff{a)  is  an  authority  that 
all  monies  recoverable  by  virtue  of  a  grant  of  administration, 
in  whatever  form  recovered,  whether  by  the  agency  of  a 
Court  of  law  or  equity,  are  part  of  the  estate  and  effects  of 
the  intestate,  and  liable  to  duty.  Also  that  all  rights  of 
action  for  unliquidated  damage  vest  in  the  person  to  whom 
administration  is  granted.  At  common  law  the  Ordinary 
might  have  taken  possession  of  the  principal  money  and  the 
interest  which  accrued  after  the  death  of  the  intestate ;  and 
by  the  grant  of  administration  he  conveyed  to  the  defendant 
all  the  rights  which  he  possessed.  [Martin^  B.,  referred  to 
Maison  v.  Swift  (&).]  That  case  is  distinguishable  on  the 
grounds  stated  by  Lord  Campbell  in  7%^  Attorney  General  v. 
Brunning^  viz.,  that  the  executor  did  not  receive  the  money 
qua  executor,  by  virtue  of  the  probate ;  and  at  the  time  of 
the  testator*s  death  the  property  was  de  facto  hind,  although 
the  proceeds  of  it,  when  sold,  were  to  be  distributed  as  per- 
sonalty. [Martin,  B. —  The  Attorney  General  v.  Brunning 
has  no  bearing  on  this  case,  because  here  the  question  is 
whether  the  duty  is  payable  on  the  value  of  the  estate  at 
the  time  of  the  intestate's  death  or  of  the  grant  of  adminis- 
tration.] It  is  an  authority  to  thb  extent,  that  it  is  imma- 
terial whether  the  remedy  for  the  recovery  of  the  money  is 
by  action  at  law  or  a  bill  in  equity,  or  whether  the  money 
sought  to  be  recovered  is  a  sum  certain  or  unliquidated 
(a)  8  H.  L.  243.  261.  (6)  8  Bear.  368. 
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damages.    IBramweU,  B. — Suppose  a  person  died  intestate^        1862. 

leaving  nothing  in  money  but  onlv  a  jiidirroent  recovered      ^^'^^    ' 
^         ^     ^  ^        -^  -JO  Attobkey 

for  1000/.;  if  no  administration  was  taken  out  for  ten  years^      Gekeral 
must  it  be  for  the  1000/.  and  4  per  cent,  interest?]     For    Paxtikqtov. 
the  value  of  the  judgment  at  the  time  of  probate.     The 
practice  is  to  require  all  rents^  interests  and  dividends  from 
the  death  of  the  testator  or  intestate  to  the  date  of  the  pro- 
bate or  letters  of  administration  to  be  included  in  the  esti- 
mate upon  which  duty  is  paid :  Gwynne  on  the  Law  relating 
to  the  Duties  on  Probates  and  Letters  of  Administration, 
p.  25,  3rd  ed.     In  The  Attorney  General  v.  Brunning  (a), 
Lord  Wensleydale  said: — **The  right  to  enforce  the  con- 
tract of  sale  entered   into  by  the  testator  belongs  to  his 
executor.     That  right  is  part  of  bis  estate  and  effects,  and 
the  probate  is  a  necessary  instrument  to  support  his  claim 
at  law  or  in  equity."     So,  here,  the  right  to  this  interest 
belonged  to  the  Ordinary  at  common  law,  and  it  passed  by 
the  grant  of  administration  to  the  defendant,  as  part  of  the 
estate  and  effects  of  the  testator.     If  the  duty  was  payable 
on  the  value  of  the  estate  at  the  time  of  the  death  of  the 
testator  or  intestate,  great  injustice  might  be  done.     For 
instance,  suppose  a  person  died  possessed  of  a  ship  worth 
]  0,O0OJL,  with  a  cargo  on  board  worth  20,000/.,  but  before 
administration  was  granted  the  ship  and  cargo  were  lost  at 
sea,  could  it  be  contended  that  the  duty  must  be  paid  upon 
their  value  ?    [Pollock^  C.  B. — Or  suppose  a  house  with  its 
furniture  was  destroyed  by  fire.]    The  word  *' estate"  means 
the  whole  estate  which  passes  by  the  grant  of  administra- 
tion.    The  defendant  admits   that  he  is  bound   to  pay 
duty,  not  only  on  the  value  of  the  estate  at  the  time  of 
Frances  Shard's  death,  but  also  on  the  sums,  which  added 
to  that  value,  between  the   death  of  Frances  Shard  and 
the  year   1823,   when  the  whole  was  realised ;    and   the 
interest  which  accrued  between  the  year  1823  and  1825, 

(a)  8H.L.2243.  61. 
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1862.  when  Isabel  Cook  died.  Then  upon  what  principle  can 
^^^  1^  be  contended  that  he  is  not  liable  to  pay  duty  upon 
General  the  interest  which  accrued  between  the  year  1825  and  the 
Pabtimqtov.  death  of  Ellis  Cook  in  1830,  and  between  that  time  and  the 
grant  of  administration?  [BramweU,  B. — The  Coort  of 
Chancery  must  be  taken  to  have  decided  that  the  Solidtor 
of  the  Treasury  was  a  trustee  for  Isabel  Cook,  and  ought 
to  have  paid  her  22,403iL  principal  and  1190/.  interest, 
which  was  the  value  of  her  estate  at  her  death.  The  de- 
fendant says  that  he  is  only  liable  to  pay  duty  on  that] 
The  defendant  is  also  administrator  of  Ellis  Cook  who  at 
the  time  of  his  death  was  entitled  to  5000/.  interest.  The 
Crown  claims  duty  on  each  devolution.  If  Ellis  Cook  had 
taken  out  administration  to  Isabel  Cook,  he  must  have  paid 
duty,  and  a  further  duty  is  payable  on  the  administration  of 
Ellis  Cook. 

Lush  {Milward  with  him),  for  the  defendant. — ^First,  no 
duty  is  payable  upon  the  grant  of  administration  to  EUlis 
Cook,  because  the  defendant  took  no  estate  under  it. 
[Bramtoell,  B.^Only  one  estate  is  obtained  by  the  two 
administrations.]  The  defendant's  title  is  derived  from 
Isabel  Cook,  not  from  Ellis  Cook.  He  was  entitled  to  take 
out  administration  to  his  wife,  and  reduce  her  choses  in 
action  into  possession.  If  he  had  done  so  the  estate  would 
have  been  his,  and  the  administrator  of  his  wife  would  have 
taken  nothing  under  the  grant  But  having  died  without 
obtaining  administration  to  his  wife,  her  property  cannot 
be  recovered  by  his  representative,  but  only  under  the 
administration  to  the  wife :  Williams  on  Executors,  voL  1, 
p.  778,  5th  ed. 

Secondly,  it  is  said  that  the  duty  must  be  assessed  on  the 
value  of  the  estate  recoverable  under  the  administration ; 
but  that  is  not  so.  The  test  is,  what,  at  the  time  of  the  in- 
testate's death,  was  the  value  of  his  estate  which  the  Ordi- 
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nary  might  then  have  administered.  If^  at  the  time  adminis-        i862. 
tration  is  granted,  the  value  of  the  estate  has  increased,  duty      ^~^^~^ 
must  be  paid  upon  the  increased  value;  if,  on  the  other      Gbvbeal 
hand,  the  value  is  diminished,  duty  is  only  payable  on  the   Paetiscivox. 
diminished  value.      But  in  estimating  the  value  no  sub« 
sequent  accretion  can  be  taken  into  account.    There  is  no 
authority  against  that  proposition,  and  the  case  of  Doe  d. 
Riehards  v.  Evans  {a)  is  in  accordance  with  it.     By  the 
55  Geo.  3,  c.  186,  Sched.,  tit  '*  Letters  of  Administration," 
the  duty  is  assessed  upon  the  estate  and  effects  for  or  in 
respect  of  which  the  administration  is  granted.     Adminis- 
tration is  granted  for  and  in  respect  of  the  goods  which  at 
common  law,  the  Ordinary  would  have  administered.     By 
the  letters  of  administration  of  Isabel  Cook's  estate,  the 
ordinary  granted  to  the  defendant  full  power  and  authority 
to  administer  the  goods,  chattels  and  credits,  **  which,  whilst 
living,  and  at  the  time  of  her  deaths  did  in  any  way  belong  to 
her  estate.*'    There  is  this  distinction  between  probate  and 
legacy  duty,  that  the  former  is  confined  to  goods  which  be- 
longed to  the  deceased  at  the  time  of  his  death,  and  which  at  ^ 
common  law  the  Ordinary  would  have  administered.  Legacy 
duty  is  payable  on  whatever  amount  a  legatee  receives. 
In  the  case  of  In  re  Etoin  (ft),  it  was  held  that  American, 
Austrian,  French,  and  Russian  stock,  the  property  of  a 
testator  domiciled  in  this  county  was  liable  to  legacy  duty ; 
but  in  the  case  of  The  Attorney  General  v.  Dimond  (c),  it 
was  held  that  probate  duty  was  not  payable  in  respect  cf 
property  in  a  foreign  country  belonging  to  a  testator  dying 
in  this  country,  although  the  property  be  brought  into  and 
administered  in  this  country.  The  principle  of  that  decision 
was  that  probate  duty  is  only  payable  in  respect  of  that  estate 
which  the  Ordinary  could  have  administered.    The  Attorney 

(a)  10  Q.  B.  476.  {I)  1  C.  &  J.  1^1. 

(<r)  1  C.  &  J.  S56. 

VOL.  I. — H.  &  C.  II  EXCU. 
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1862.  General  v.  Hope  (a)  is  an  authority  to  the  same  eflfect.  There 
^^^^  ^^  Brauffham,  C,  said: — "The  words  of  the  Act  refer, 
Gbvsbal  oot  to  the  use  eventually  made  of  the  probate^  but  distinctly 
PARTixQToir.  to  the  purpose  for  which  the  probate  was  granted."  Regard 
must  be  had  to  the  value  of  the  estate  and  effects  at  the 
time  of  the  death,  and  nothing  ought  to  be  taken  into 
account  of  which  the  intestate  did  not  die  possessed.  Sup- 
pose an  intestate  died  possessed  of  a  leasehold  estate,  and 
nineteen  years  afterwards  administration  was  granted  of  his 
effects,  when  a  large  sum  would  be  due  for  rent,  and  the 
administrator  brought  ejectment,  he  might  state  his  title  on 
the  day  after  the  death  of  the  intestate,  and  recover  in  his 
own  right  as  mesne  profits  the  rent  which  subsequendy 
accrued.  As  a  trustee  he  would  be  bound  to  account  for 
those  rents,  but  they  would  not  be  assets  in  respect  of  which 
probate  duty  would  be  payable,  because  they  were  not  part 
of  the  estate  of  which  the  intestate  died  possessed.  In  Doe 
d.  Richards  v.  Evans  (ft),  the  estate  in  respect  of  which  the 
duty  was  payable  was  the  identical  estate  which  passed  by 
the  letters  of  administration.  [Pottock,  C.  B.— In  the  case 
of  a  bond,  payable  with  interest,  if  administration  was  not 
taken  out  until  nineteen  years  after  the  death  of  the  obligee, 
would  it  be  suflScient  to  pay  duty  on  the  amount  of  the 
principal  only  7\  Prim&  facie,  the  stamp  duty  must  cover 
the  amount  sought  to  be  recovered;  but  it  need  not  in 
every  case  where  a  person  is  obliged  to  sue  as  executor.  In 
ITie  Attorney  General  v.  Hope  (a),  if  the  executors  had 
brought  an  acdon  in  respect  of  the  property  in  the  foreign 
country  at  the  time  of  the  testator's  death,  but  afterwards 
brought  to  this  country,  upon  production  of  the  probate 
the  stamp  duty  would  appear  too  little,  but  when  it  was 
proved  that  the  property  was  in  a  foreign  country  when  the 
testator  died,  the  objection  would  be  removed.  [Martin, 
(a)  I  C.  M.  &  B.  530.  5€0.  (b)  10  Q.  B.  476. 
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B. — Suppofie  a  person  died  possessed  of  a  chattel  annuity,        1862. 
and  probate  of  his  will  was  not  eranted  until  ten  years  after-      ^''^''^^ 
wards,  would  duty  be  payable  on  the  sum  which  accrued      Gbnbral 
after  his  death  ?]    The  annuity  would  be  capitalised,  and  its   Partisotom. 
value  ascertained  at  the  time  of  probate.     [^Bramwell,  B. — 
Then  there  would  be  the  value  of  the  vears  to  run  and  also 
the  subsequent  accretion.]     The  valuation  would  be  of  that 
which  existed  as  a  chattel  and  of  which  the  testator  died 
possessed.     [CTtannell,  B. — When  an  executor  applies  for 
probate,  or  an  administrator  for  administration,  must  he  not 
be  considered,  for  the  purpose  of  probate  duty,  in  the  same 
position  as  the  testator  or  intestate  would  have  been  if  he 
had  lived  up  to  that  time  ?     Then,  what  would  have  been 
the  value  of  Isabel  Cook's  estate  if  she  had  lived  np  to  the 
time  when  probate  was  granted  to  the  defendant  ?]     Sup- 
pose a  wrongdoer  took  possession  of  a  leasehold  estate,  of 
which  an  intestate  died  possessed,  and  carried  away  the 
crops  for  6ve  years,  at  the  end  of  which  time  administration 
was  taken  out ;  probate  duty  would  not  be  payable  on  the 
value  of  the  crops,  for  the  intestate  was  never  possessed  of 
them,  and  the  administrator's  title  would  relate  back  to  the 
tirae  of  the  death  of  the  intestate :  Williams  on  Executors, 
vol.  I,  p.  558,  note  (/?),  5th  ed.     [Pollock,  C.  B. — Suppose 
an  intestate  dies  possessed  of  a  leasehold  estate  of  the  value 
of  lOOOiL  a  year,  and  of  which  five  years  are  unexpired,  and 
a  pauper  takes  possession  of  it,  but  at  the  end  of  the  five 
years,  when  the  term  has  expired,  administration  is  taken 
out,  is  probate  duty  payable  on  the  value  of  the  estate  at 
the  time  of  the  death  ?]    It  would  not.    Here  there  was  no 
contract  to  pay  interest,  but  it  was  awarded  by  the  Court  of 
Chancery  as  a  penalty  for  the  misapplication  of  the  princi- 
pal.    That  cannot  in  any  sense  be  considered  as  goods  of 
which  the  intestate  died  possessed.     In  the  case  of  stock 
which  has  increased  in  value  at  the  time  administration 
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1862.       18  granted,  probate  datj  is  payable  on  that  increased  Talue, 
^^^^     because  it  is  the  present  value  of  the  identical  thing  of 
Gilksral     which  the  intestate  died  possessed.     So,  if  the  stock  has 
Pabtuotox.  decreased  in  value,  duty  is  only  payable  on  the  decreased 
▼aloe.     [Bramtoett,  B. — Suppose  the  case  of  a  bill  of  ex- 
change for  2000iL,  upon  which  an  administrator  does  not 
sue  until  five  years  after  the  death  of  the  intestate  and  the 
jury  give  400/.  for  interest  by  way  of  damages,  ought  the 
probate  to  be  for  2000/.  or  2400iL  ?]     There  the  interest  is 
inseparable  from  the  principal,  as,  in  Doe  d.  Bichardi  ▼• 
Evafu^  the  improved  value  of  the  land  by  building  upon  it: 
here  the  interest  is  not  anything  annexed  to  the  principal, 
but  an  accidental  accretion.    The  Statute  of  Distribations, 
22  &  23  Car.  2,  a  10,  s.  1,  requires  an  administrator  to 
exhibit  in  tlie  Ecclesiastical  Court  an  inventory  of  *'  the 
goods,  chattels  and  credits  of  the  deceased  ai  the  time  of 
luM  death,"  but  this  interest  need  not  be  included  in  the 
inventory  as  part  of  the  goods  of  which  Isabel  Cook  died 
possessed.    In  Pitt  v.  Woodham  (a),  it  was  held  that  the 
Ecclesiastical  Court  could  not  call  for  an  account  of  the 
profits  which  the  administratrix  made  on   the  intestate's 
business  subsequently  to  his  death.    It  can  make  no  difiinr- 
ence  whether  the  administrator  makes  a  profit  out  of  the 
assets  in  his  hands,  or  whether  a  third  person  gets  pooocsmon 
of  the  assets  and  is  ordered  to  pay  them  over  to  the  admin- 
istrator with  interest;  neither  the  profits  nor  the  interest 
are  part  of  the  goods  of  which  the  intestate  died  possessed. 
This  interest  is  in  the  nature  of  damages  for  the  detention 
of  the  principal,  and  not  assets  for  the  purpose  of  probate 
duty. 

Sir  F.  Kelly,  replied. 

Cur.  adv.  vuH. 
(a)  1  Hagg.  Eccl.  C.  250. 
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Pollock,  C.  B.,  now  said. — The  question  in  this  case  is,  1862. 
whether  probate  duty  is  payable  on  the  value  of  the  pro- 
perty as  increased  by  the  interest ;  or  whether  it  is  payable 
without  reference  to  such  increase.  I  am  of  opinion,  upon  Paxtxhotox. 
the  authority  of  the  cases  cited,  especially  that  of  The 
AUomejf  General  ▼•  Brumdng  (a)  and  Doe  d.  Richards  ▼• 
Evans  (&),  that  the  value  at  the  time  of  the  grant  of  admin- 
istration is  the  value  upon  which  the  duty  is  payable. 

It  is  true,  as  my  brother  Martin  observed,  the  question  in 
TTke  AUomey  General  v.  Brunning  was  not  the  same  as  that 
now  before  us;  but  the  opinion  of  the  House  of  Lords, 
although  not  absolutely  binding  on  us  as  an  authority  un- 
leas  the  question  b  the  same,  is  still  of  considerable  weight 
as  the  opinion  of  eminent  and  learned  persons.  In  J%e 
Attorney  General  v.  Brumdng^  Lord  Campbell^  C,  said: — '*  I 
am  clearly  of  opinion  that  all  monies  which  the  executor 
recovers  by  virtue  of  the  probate  must  be  considered  part 
of  the  estate  and  effects  of  the  testator,  and  subject  to 
probate  duty.''  Now,  here,  the  interest  was  increasing  for 
about  thirty  years,  and  amounted  to  upwards  of  34,000& 
which  was  undoubtedly  recovered  by  virtue  of  the  probate ; 
so  that  there  is  the  express  authority  of  Lord  Campbell  that 
it  must  be  considered  as  part  of  the  estate  and  effects  of  the 
intestate  and  subject  to  the  probate  duty.  Lord  Cranworth 
and  Lord  WensleydaU  also  expressed  an  opinion,  though  not 
such  distinct  terms,  that  whatever  an  executor  or  adminis- 
trator recovers  by  the  probate  must  be  considered  as  part  of 
the  estate  and  subject  to  probate  duty.  Our  judgment  wili^ 
therefore,  be  for  the  Crown. 


Mabtin,  B.,  said. — I  do  not  feel  sufficient  confidence  in 
my  own  opinion  to  differ  from  the  rest  of  the  Court ;  but  I 
consider  the  point  by  no  means  clear.    The  question  turns 

(a)  8  H.  L.  243.  (6)  10  Q.  B.  476. 
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1862.  upon  the  meaning  of  the  words  in  the  55  Geo.  3,  c.  184, 
AwoENKT  '^'^®^-»  P^rt  ^^'j  **^« "  Letters  of  Administration,'* "  estate  and 
GsNBBAi.  effects,  for  or  in  respect  of  which  such  letters  of  administration 
Paktihotok.  shall  be  granted."  The  38tb  section  does  not  in  my  opinion 
carry  the  case  further;  it  merely  requires  an  aflSdavit  of  the 
value  of  the  *' estate  and  effects'*  within  the  meaning  of  the 
Schedule.  Now,  a  grant  of  administration  is  a  power  and 
authority  to  administer  and  dispose  of  the  goods,  chattels, 
and  credits  which  at  the  time  of  the  death  of  the  intestate 
belonged  to  his  estate ;  but  this  increase,  in  respect  of 
which  the  duty  is  claimed,  accrued  years  after  the  death  of 
the  intestate.  I  do  not  think  that  the  cases  of  Dee  d. 
Richards  v.  Evans  (a)  and  The  Attorney  General  v.  Brutt^ 
nlng  (b)  govern  this.  Doe  d.  Richards  v.  Evans  was  the  case 
of  a  chattel  interest  in  land  which  was  improved  in  valne  by 
building  after  the  owner's  death  and  before  the  grant  of 
administration;  and  it  was  properly  held  that  probate  duty 
was  payable  on  the  value  of  the  land  at  the  time  adminis- 
tration was  granted.  That  case  is  clearly  distinguishable 
from  this.  As,  however,  the  other  members  of  the  Court 
are  of  opinion  that  probate  duty  is  payable  upon  this  pro- 
perty, although  the  right  to  it  did  not  exist  until  more  than 
thirty  years  after  the  intestate's  death  the  Crown  is  entitled 
to  judgment 

Bramwell,  B.,  said. — I  am  of  opinion  that  the  Crown  is 
entitled  to  judgment  for  the  amount  claimed.  The  question 
is,  what  probate  duty  ought  to  be  paid.  It  was  rightly  con- 
ceded by  Mr.  Lush,  that  probate  or  administration  duty  is  a 
duty  which  attaches  upon  the  estate  and  effects  of  the  tes- 
tator or  intestate  at  the  time  of  his  death,  but  is  to  be  calcu- 
lated upon  the  value  of  the  estate  at  the  time  probate  or 
administration  is  granted.  I  think  he  was  well  warranted 
(a)  10  Q.  B.  476.  <l)  8  H.  L.  243. 
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in  that  concession,  for  the  38th  section  of  the  55  Geo.  3,        1S62. 
c.  184,  says  that  **no  Ecclesiastical  Court  or  person  shall     2^^^J^J^ 
grant  probate  of  the  will  or  letters  of  administration  of  the      Ouiirax. 
estate  and  effects  of  any  person  deceased,  without  first    PAETxaoTov. 
requiring  and  receiving  from  the  person  or  persons  applying 
for  the  probate  or  letters  of  administration,  or  from  some 
other  competent  person  or  persons,  an  affidavit,  ftc,  that 
the  estate  and  effects  of  the  deceased,  for  or  in  respect  of 
which  the  probate  or  letters  of  administration  is  or  are  to 
be  granted,  &c.,  are  under  the  value  of  a  certain  sum  to  be 
therein  specified," — ^speaking  in  the  present  tense  of  the 
time  when  probate  or  administration  is  granted. 

Now,  in  order  to  ascertain  the  value  of  this  estate,  we 
must  first  see  what  it  is.     Isabel  Cook  was  sole  next  of  kin 
to  a  person  who  in  the  year  1819  died  intestate,  of  whose 
estate  and  effects  the  then  Solicitor  of  the  Treasury  took  out 
administration,  and  received  under  it  a  lai^ge  sum  of  money. 
Isabel  Cook  was  entitled  to  that  money  and  something  more* 
which  arose  in  this  way. — The  Solicitor  of  the  Treasury 
ought  to  have  paid  the  money  received  by  him  to  her ;  or, 
if  he  did  not,  he  ought  to  have  protected  himself  by  pro- 
ceedings in  Chancery,  during  the  pendency  of  which  the 
money  would  have  been  invested  in  the  public  funds ;  or  at 
all  events,  if  he  retained  the  money,  he  ought  to  have 
invested  it  in  some  security  bearing  interest.    Therefore  the 
amount  due  fiY>m  him  was  the  principal  sum  with  an  acces- 
sorial sum,  according  to  the  way  in  which  he  used  the  money, 
that  is  to  say,  if  he  made  a  proper  use  of  it  by  investing  it,  the 
interest ;  if  he  kept  it  and  made  a  profit  out  of  it,  damages 
for  that  profit    That  was  the  estate  to  which  Isabel  Cook 
was  entitled  at  the  time  of  her  death ;  and  at  that  time  it 
would  have  been  represented  by  the  principal  sum  and 
about  six  years*  interest  Upon  her  death  that  estate  became 
the  property  of  her  administrator,  and  in  my  opinion  he  was 
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1862.       entitled  to  that— neither  more  nor  less.    But,  thirty  years 
ArroBHET     «fterward8,  when  administration  of  the  estate  of  Isabel  Cook 
OwERAL     ^gg  granted  to  the  defendant,  it  had  grown  to  be  of  thirty 
Pabtisotok.  years'  more  value,  that  is  to  say,  the  accessorial  sum,  the 
interest,  had  increased,  but  the  estate  was  the  same  estate 
as  she  had,  and  no  other.     I  confess  1  do  not  see  any  differ- 
ence between  this  case  and  that  of  a  bill  of  exchange  due  at 
the  time  of  the  death  of  an  intestate,  and  which  continues 
unpaid  for  five  years  afterwards,  when,  administration  of  his 
estate  being  taken  out,  considerable  arrears  of  interest  would 
have  accumulated,  and  the  administrator  would  be  entitled 
to  compensation  in  the  nature  of  damages.    In  that  case 
the  duty  ought  to  be  calculated  on  the  sum  payable.     Mr. 
Lush  admitted  that  was  so,  but  attempted  to  distinguish  this 
case.     There  is  one  test,  which  to  my  mind  is  irresistible. 
If,  in  the  case  of  a  bill  of  exchange,  the  principal  sum  was 
released,  the  accessorial  sum  would  be  gone  with  it.     So 
here,  if  the  administrator  had  granted  to  the  Solicitor  of 
the  Treasury  a  release  of  the  principal  sum,  all  damages  in 
respect  thereof  would  have  been  gone.    That  seems  to  me 
to  shew  that  it  was  the  same  estate,  and  no  other.  Therefere 
Mr.  LuBh  was  warranted  in  admitting  that  in  the  case  of  a 
bill  of  exchange  probate  duty  ought  to  be  calculated  on  that 
principle ;  but,  first,  be  attempted  to  distinguish  this  case* 
and  fiiiled ;  and  next,  he  contended  that  the  defendant  bad 
«  mere  claim  for  compensation  in  the  nature  of  damages 
which  was  not  interest  on  the  estate,  but  that  seems  to  me 
no  more  so  in  the  present  case  than  in  that  of  a  bill  of 
exchange. 

With  great  deference  for  my  brother  MartaCs  doubt,  I 
think  that  the  claim  of  the  Crown  is  well  founded.  The 
case  of  Doe  d.  Rielunrds  v.  EvanM(a)  decided  that  an  increase 
in  the  value  of  the  estate  subjected  it  to  a  higher  rate  of  duty 

(a)  lOQ.  B.  476. 
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than  if  probate  had  been  taken  out  shortly  after  the  death. 

It  does  seem  at  first  a  hardship  that  a  person  should  have  to 

pay  a  higher  rate  of  duty  in  consequence  of  a  delay  in  taking      Obhbral 

oat  administration,  which  was  no  &ult  of  his ;  but  the  Crown   PAaniiaTOH. 

might  say,  '<  If  you  bad  been  alive  to  your  rights,  and  had 

taken  out  administration  sooner,  we  should  have  had  the 

money  in  our  hands  long  ago.** 

For  these  reasons  I  am  of  opinion  that  the  Crown  is  right ; 
and  my  brother  CAanneU,  who  heard  the  case  argued,  enter- 
tains the  same  opinion. 


Sir  F.  Kelfy,  in  the  following  Term  (Nov.  12),  asked  the 
Court  whether  judgment  was  to  be  entered  for  the  Crown  for 
the  duty  claimed  upon  both  estates.  The  Court,  on  a 
subsequent  day  (30th  April),  said  that  the  judgment  should 
be  entered  for  the  amount  claimed  in  respect  of  the  estate 
of  Isabel  Cook  only,  and  that  no  duty  was  payable  in 
respect  of  the  estate  of  Ellis  Cook. 

Judgment  accordingly. 


EXCHBQUSR  BBFOBT8. 


^^^  16*  Woods  and  others  v.  Thiedemamn. 


Ti 


The  defendant,    X  HE  first  Count  of  the  declaration  stated,  that  before  and 

a  merchant  i  .         •  •  •    « 

at  Newcastle,    at  the  time  of  making  the  promise  &C.9  the  plamtifls  earned 

wasacostomer  ...  ,  .  ,1.1  #i 

of  the  plain-  on  Dusiness  in  copartnership  as  bankers  in  the  town  of 
atKewcasdel  Newcastle-upon-Tyne,  and  certain  persons  carrying  on 
IL^idA^e  business  in  copartnership  as  bankers,  under  the  name  and 
H  am^Lit  ®^y^®  ^^  "^^  Union  Bank  of  London,  were  the  agents  and 
at  Wolgast  in    correspondents,  in  the  city  of  London,  of  the  plaintiflB  in 

FroBsia,  wrote  *  •/  mt 

to  the  defend-   their  business  of  bankers ;  and  the  defendant  was  a  mer- 

ant  stating 

that  he  was  chant  in  Newcastle-upon-Tyne,  and  a  customer  of  the 
consign  to  him  plaintifls  in  the  way  of  their  said  business  of  bankers.  And 
w^^uid  whereas,  before  the  making  of  the  promise  &c.,  one  Otfo 
m^*»d  at^  Homeyer  had  sent  to  the  defendants,  and  the  defendants 
S^^aSS  ^*  ^^  received  from  the  said  Otto  Homeyer,  a  paper  writing, 
woold  open  ibr  purporting  to  be  a  bill  of  lading,  the  same  being  written  in 

him  a  credit  ,  .  .  ,  . 

in  London.       the  German  language,  and  which,  being  translated  into 

The  defend- 
ant wrote  in 

replj: — **  You  may  draw  against  transmittal  of  bill  of  lading  at  309.  to  32*.  per  quarter  in 
adTance  for  yonr  best  yellow  wheat  on  our  account  at  14  days,  1,  2  or  3  months  date,  on  the 
Union  Bank  of  London."  H.  afterwards  wrote  to  the  defendant^  stating  that  he  was  abont  to 
consign  to  him  8320  schefifels  of  wheat  shipped  by  the  vessel  "  Anna)"  Oftptain  K. ;  and  that 
he  annexed  duphcate  bill  of  lading;.  On  the  same  day  H.  wrote  to  the  Union  Bank  stating 
that  he  had  drawn  on  them  six  bills  of  exchange  for  400/.  each,  for  account  of  defendant. 
The  Union  Bank,  having  no  instructions,  sent  me  letter  to  plamtifb.  Messrs.  B.  and  C. 
afterwards  presented  to  the  Union  Bank  for  acceptance  six  bills  of  exchange  for  4001.  eadi 
drawn  and  indorsed  by  H.,  together  with  a  paper  writing  purporting  to  be  a  bill  of  lading 
indorsed  by  H.  in  blank.  The  plaintiff  having  sent  to  the  defendant  the  letter  which  £ 
addressed  to  the  Union  Bank,  tne  defendant  came  to  the  plaintiflfs'  Bank  and  had  some 
conversation  with  the  manager  respecting  the  cargo  of  wheat  supposed  to  have  been  dui)|wd 
l^  H.,  when  defendant  said  **  it  was  a  large  amount  and  that  they  must  only  accept  aoamst 
the  bill  of  lading."  The  defendant  then  wrote  to  the  plaintiff  as  follows :— "  We  shafi  feel 
*  obUged  by  your  requesting  the  Union  Bank  of  London  to  accept  the  drafts  of  Mr.  H.,  of 
Wolg^t,  for  2400/.  against  properly  indorsed  bill  of  lading  of  8320  scheffels  of  wheat  per 
'Anna,'  F.  K.  master,  on  our  account."  The  Union  Bank,  at  the  request  of  the  pUintms, 
accepted  the  drafts,  and  the  plaintiffii  debited  the  defendant  with  the  amount  Before 
the  drafts  became  due,  it  was  oiscovered  that  the  bill  of  lading  was  forged,  and  that  no 
cargo  was  shipped  on  boazd  the  "  Anna."  H.  was  afterwards  convicted  of  uttering  a  foiged 
bill  of  lading.  The  Union  Bank  having  paid  the  bills  and  debited  the  plaintiffs  with  the 
amount : — Aid,  that  the  plaintiffii  were  entitled  to  recover  the  amount  firom  the  defendant 
on  an  implied  contract  to  indemnify  them. 


WOOM 
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English,  was  aud  is  of  the  meanings  and  to  the  purport,       1862. 

tenor  and  effect  following.    (The  declaration  then  set  oat 

the  bill  of  lading,  see  oos/,  p.  482.)     And  thereupon  in  con«  v, 

Tbisdxmahk. 
sideration  that  the  plaintifis  at  the  request  of  the  defendant 

would  request  and  procure  the  said  Union  Bank  of  London, 
so  being  their  agents  and  correspondents  as  aforesaid,  to 
accept  on  account  of  the  defendant,  upon  the  credit  and 
re8[x>n8ibilitj  of  the  plaintifis,  drafts  or  bills  of  exchange 
of  the  said  Otto  Homeyer  for  2400/.  against  the  bill  of 
lading  of  8320  sheffels  of  wheat,  per  ^'Anna,**  F.  Kell 
master  (being  the  bill  of  lading  befo|«  set  forth),  when 
properly  indorsed  by  the  said  Otto  Homeyer,  the  defendant 
agreed  with  and  promised  the  plaintifis  to  provide  for  the 
payment  of  the  said  drafts  or  bills  of  exchange,  or  to  repay 
the  plaintiffs  and  indemnify  them  against  the  said  amount 
of  the  said  drafts  or  bills  of  exchange,  and  all  such  monies 
as  the  plaintiffs  should  thereby  become  liable  to  pay,  and 
allow  to  the  said  Union  Bank  by  reason  of  their  accepting 
the  same  drafts  as  aforesaid. — Averment:  that  the  plaintifis, 
relying  on  the  said  promise  and  agreement  of  the  defendant, 
did  afterwards  request  and  procure  the  said  Union  Bank  of 
London,  so  then  being  their  agents  and  correspondents  as 
aforesaid,  to  accept,  and  the  said  Union  Bank  of  London 
did  accept,  on  account  of  the  defendants,  and  upon  the 
credit  and  responsibility  of  the  plaintifis,  the  drafts  or  bills 
of  exchange  of  the  said  Otto  Homeyer  for  2400/.,  to  wit,  six 
drafts,  &c.,  against  such  bill  of  lading  as  aforesaid,  the  same 
being  then  properly  indorsed  by  the  said  Otto  Homeyer, 
and  the  same  bill  of  lading  so  indorsed  was  delivered  by  the 
indorsees  and  holders  of  the  said  drafts  or  bills  of  exchange 
to  the  said  Union  Bank  of  London,  and  was  kept  and  re- 
tained for  a  reasonable  time  in  that  behalf  by  the  said  last 
mentioned  bank,  and  by  the  plaintifis  op  behalf  and  for  the 
security  and  benefit  of  the  defendant,  and  was  afterwards 
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1862.  A°d  at  the  expiration  of  the  said  reaacmable  time,  and  befiire 
"^^^^  ^he  commencement  of  this  suit,  delivered  to  the  defendant, 
t.  accordinir  to  the  true  intent  and  meaninir  of  the  said  airree- 

ment  between  the  plaintifis  and  the  defendant;  and  after- 
wards the  said  drafts  or  bills  of  exchange  became  due  and 
payable;  of  all  which  premises  the  defendant  then  had 
notice.  And  the  defendant  did  not  provide  fer  the  pay- 
ment of  the  said  drafts  or  bills  of  exchange.  And  the  said 
Union  Bank  of  London,  as  such  acceptors  of  the  same, 
were  thereupon  compelled  to  pay  and  did  pay  the  same  to 
the  indorsees  and  holders  thereof,  and  also  certain  chaiges 
and  commission  thereon.  And  the  plaintiffs  were  forced  and 
compelled  to  pay  and  allow,  and  have  paid  and  allowed,  to 
the  said  Union  Bank  of  London,  so  being  their  agents  and 
corre^ndents  as  aforesaid,  the  said  sum  of  2400/.,  being 
the  amount  of  the  said  drafts,  &c.  And  the  plaintifis  did 
all  things  necessary,  &c.,  to  entitle  them  to  be  by  the  defend- 
ants repaid  and  indemnified  against  the  amount  of  the  said 
drafts,  &c. — Breach:  that  the  defendant  has  not  repaid  or 
indemnified  the  plaintifis,  &c. — ^There  were  also  counts  for 
money  lent,  money  paid,  money  received,  &c 

Pleas,  to  first  count — First:  Non  assumpsit. 

Second. — That  the  bill  of  lading  against  which  the 
plaintifiis  were,  according  to  the  alleged  contract,  to  request 
and  procure  the  said  Union  Bank  of  London  to  accept 
drafts  or  bills  of  exchange  on  account  of  the  defendant,  was 
not  the  said  document  purporting  to  be  a  bill  of  ladin|^ 
which  is  in  the  first  count  set  forth,  nor  was  that  document 
a  bill  of  lading  of  (8320)  eight  thousand  three  hundred  and 
twenty  scheffels  of  wheat,  per  *'  Anna,"  F.  Kell  master. 

Third. — ^That  the  said  Union  Bank  of  London  did  not, 
at  the  request  or  by  the  procurement  of  the  plaintifis,  accept 
the  said  drafts  or  bills  of  exchange,  or  any  of  thero,  against 
any  bill  of  lading  against  which,  according  to  the  alleged 
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contract,  the  plaintifls  were  to  reqneflt  and  procore  the  nud        1802. 
Union  Bank  to  accept  drafts  or  bilb  of  exchange  on  account 
of  the  defendant 

To  indebitatos  counts  (except  as  to  27/.  12f .  Sd.  paid  into 
Court),  the  defendant  pleaded  never  indebted,  payment, 
and  set-off. 

The  replication  joined  issue  on  all  the  pleas. 

The  cause  came  on  for  trial,  before  Pollock,  C.  B.,  at  the 
London  Sittings  after  Hilary  Term,  1861,  when  a  verdict 
was  found  for  the  plain tifis  for  2016/.,  subject  to  the  opinion 
of  the  Court  upon  a  special  case  (so  fiur  as  material)  as 
follows:— 

1.  The  plaintifls  are  and  were,  in  June  1858,  bankers 
at  Newcastle-upon-Tyne.  Their  agents  and  correspondents 
in  London  are  the  Union  Bank  of  London. 

2.  The  defendant  is,  and  in  June  1858  was,  a  merchant 
at  Newcastle<^upon-Tyne,  and  a  customer  of  the  plaintiflb 
in  their  business  of  bankers. 

3.  F^viously  to  June  1858,  the  defendant  knew  and  had 
some  business  transactions  with  one  Otto  Homeyer,  a  mer- 
chant at  Wolgast  in  Prussia.  On  the  9th  day  of  June  1858, 
the  said  Otto  Homeyer  sent  firom  Wolgast  a  letter  to  the 
defendant,  of  which  the  following  is  a  translation. — **  During 
die  spring  I  had  the  pleasure  of  seeing  your  traveller  with 
me,  and  in  consequence  of  the  conversation  I  had  with  him 
I  am  rather  inclined  shortly  to  consign  a  cargo  of  wheat  to 
you.  I  therefore  beg  to  ask  for  how  much,  and  at  what  date, 
you  will  open  for  me  a  credit  in  London  V* 

4.  On  the  12th  June  1858,  the  defendant  wrote  in 
answer. — <'  You  may  draw  against  transmittal  of  bill  of 
lading  SOt •  to  32f .  per  quarter  in  advance  for  your  best 
yellow  wheat  on  our  account  at  fourteen  days^  one,  two  or 
three  months'  date,  on  the  Union  Bank  of  London.  In- 
surances we  can  effect  you  at  Lloyds'  at  half  per  cent 
premium  in  toto." 
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1862.  6.  Od  the  26th  June,  1858,  Homeyer,  sent  from  WoIguC 

^'^'^^      a  letter  to  the  defendant  as  follows : — **  In  answer  to  your 

*•  letter  of  the  12th,  I  have  made  up  my  mind  to  consiffn  to 

you  the  8320  scheffels  (being  about  1500  quarters)  wheat 

shipped  by  the  vessel  **  Anna,"  Captain  Kell ;  for  which  I 

annex  duplicate  bill  of  lading.     At  the  same  time  I  take 

the  liberty  to  make  use  of  your  kindness,  and  to  draw  2400/. 

for  your  account  on  the  Union  Bank  of  London  at  two 

'  months'  date,  requesting  you  to  provide  due  protection  for 

those  drafts.    The  insurance  you  will  please  effect  theie 

at  the  premium  stated.** 

6.  There  was  inclosed  in  the  last  mentioned  letter  a  paper 
purporting  to  be  an  unindorsed  bill  of  lading  (being  one  of  a 
set  of  four),  of  which  the  following  is  a  translation. — '*  I,  F. 
Kell,  of  Wolgast,  captain  of  the  vessel  *  Anna,'  now  loading  in 
Wolgast,  and  bound  for  Newcastle,  acknowledge  having 
received  on  board  the  said  vessel  from  Mr.  Otto  Homeyer, 
well  good  conditioned,  8320  (eight  thousand  three  hundred 
and  twenty)  scheffels  of  good  sound  wheat  and  360  mats, 
in  order  to  deliver  the  same  after  completed  voyage  to  his 
order,  on  paying  fireight  of  It.  6d.  per  delivered  imperial 
quarter  of  wheat,  average  according  to  custom.  For  the 
fulfilment  of  this,  I  pledge  my  person,  goods  and  the  vessel, 
with  all  apparel ;  for  which  I  have  signed  four  bilk  of  lading 
of  the  same  tenor  only  good  for  one. 

«  Wolgast,  26  June,  1858, 
"F.KclL* 

7.  A  vessel  called  the  ^^Anna,**  commanded  by  one 
Captain  Frederick  Kell,  was  at  Wolgast  on  or  about  the 
said  26th  June. 

8.  The  last  mentioned  letter  and  document  were  received 
by  the  defendant  on  the  29th  June,  1858,  and  on  that  day 
he  wrote  to  his  insurance  broker  in  London,  directing  him 
to  effect  an  insurance  at  Lloyds  upon  the  wheat  in 
question. 
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9.  On  the  same  26th  June,  Homeyer  sent  from  Wolgast 

to  the  Union  Bank  of  Lotidon  a  letter  as  follows — **  For 

account  Messrs.  R.  Tbiedemann  &  Co.,  in  Newcastle.    I  „      v. 

TmsoawAHir. 

have  taken  the  liberty  to  value  upon  you 
jMOOI 

£4/00 1 

£M%  f  In  fixvt  and  seoonds  to  my  own  order  at  two  months'  date. 

X400 
je400J 

and  I  beg  that  you  will  give  prompt  protection  to  them  for 
account  of  said  friends." 

10.  This  letter  was  on  the  29th  June,  1858,  received  by 
the  Union  Bank  of  London,  who,  having  then  no  instruc- 
tions, sent  it  on  the  same  day  to  the  plaintifls. 

11.  On  the  30th  June,  Messrs.  Bischofisheim  &  Gold- 
schmidt,  merchants  in  London,  presented  to  the  Union 
Bank  of  London  for  acceptance  six  drafts  or  bills  of 
exchange  for  400/.  each,  drawn  by  the  said  Homeyer, 
dated  26th  June,  1858,  payable  at  two  months  after  date 
to  his  order,  and  at  the  same  time  presented  to  and  left 
with  the  siud  Union  Bank  of  London  a  paper  writing,  pur- 
porting to  be  a  bill  of  lading  of  the  same  tenor  and  effect 
and  one  of  the  same  set  as  the  document  before  set  out, 
and  which  the  defendant  had  received  unindorsed  from 
Homeyer;  but  the  said  document,  purporting  to  be  a  bill 
of  lading,  so  left  with  the  Union  Bank  of  London,  was 
indorsed  in  blank  by  the  said  O.  Homeyer,  and  by  him 
only.  Messrs.  Bischofisheim  &  Goldschmidt,  in  presenting 
these  bills  of  exchange  and  the  document  purporting  to  be 
a  bill  of  ladings  acted  simply  as  agents  of  the  Berlin  Dis- 
count Company,  bankers  at  Berlin,  to  whom  the  said 
Homeyer  had  indorsed  the  seconds  of  the  said  bills,  and 
who  then  held  the  same  for  value  to  the  full  amount 
thereof. 

12.  On  the  said  30th  June,  the  plaintifis  sent  to  the 
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1882.  defendant  the  letter  which  Homejer  had  addressed  to  the 
Union  Bank  of  London,  and  requested  his  imstmcUoDS 
thereon. 

13.  Defendant  came  afterwards,  on  the  same  daj,  to  the 
plaintiffs'  bank  and  saw  Mr.  Spence,  their  manager,  who  had 
already  seen  Homeyer^s  letter  to  the  Union  Bank  of  London, 
and  the  letter  of  the  latter  enclosing  Homeyer's.  Some  con- 
versation took  place  between  the  defendant  and  Mr.  Spence 
respecting  the  cargo  of  wheat  supposed  by  the  defendant  to 
have  been  shipped  by  Homeyer.  Defendant  observed  that 
business  had  been  dull  lately,  but  that  thb  was  a  large  tnns- 
action,  and  the  defendant  had  no  doubt  but  that  it  would 
be  a  good  one.  Defendant  then  added  that  it  was  a  laxtBt 
amount,  and  that  they  must  only  accept  against  the  bill  of 
lading.  The  defendant  then  handed  the  following  letter, 
signed  by  him,  to  Mr.  Spence : — 

<'  Newcastle,  30th  June,  1858. 
'*  Messrs.  Woods,  Parker  &  Ca 

*'  Gentlemen, — We  shaQ  feel  obliged  by  your  requesting 
the  Union  Bank  of  London  to  accept  the  drafts  of  Mr. 
Otto  Homeyer,  of  Wolgast,  for  2400/.  (two  thousand  four 
hundred  pounds)  against  properly  indorsed  bill  of  lading  of 
8320  scheffels  of  wheat,  per  *Anna,'  F.  Kelt  master,  on 
our  account.  **  We  are,  gentlemen,  &c., 

''  R.  Thiedemann  &  Co." 

14.  On  the  same  day  (30th  June)  the  plaintifls^  having 
received  the  above  letter,  sent  to  the  Union  Bank  of  London 
the  following  letter,  written  by  Mr.  Spence: — *'  Gentlemeo, 
— Please  accept  the  drafts  of  O.  Homeyer,  of  Wolgast,  fiir 
2400^  against  properly  indorsed  bill  of  lading  of  8320 
scheffels  of  wheat  per  Anna,  F.  Kell  master^  ^Ya  Rudolph 
Thiedemann  &  Co.,  and  debit  us  for  the  same.  We  enclose 
the  letter  from  Mr.  Homeyer." 

15.  On  receipt  of  this  letter  the  Union  Bank  of  London, 
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on  the  Ut  Jaly»  1858,  in  good  faith  and  believing  the  said        1862. 
document  to  be  a  genuine  bill  of  ladings  accepted  the  six      ^w"^^"*^ 
drafts  or  bills  of  exchange  for  400/.  each,  which  had  been  9. 

presented  by  Messrs.  Bischoilsheim  &  Goldschmidt,  and 
retained  the  aforesaid  document,  purporting  to  be  a  bill  of 
lading  which  had  been  so  left  with  them  indorsed  in  blank 
as  aforesaid,  and  continued  so  indorsed  in  blank ;  and  on 
the  same  day  sent  a  letter  to  the  plaintiiTs,  stating  that  they 
had  accepted  Horoeyer's  draft  against  the  said  bill  of  lading, 
and  enclosing  the  same.  This  document  so  indorsed  was 
sent  by  the  plain tiflfs  on  the  2nd  July,  1858,  to  the  defendant 
inclosed  in  a  letter  stating — ''We  debit  you  2400^  for 
Homeyer's  drafts  on  the  Union  Bank  of  London  on  your 
account,  due  29th  August,  against  the  inclosed  bill  of 
lading." 

16.  As  the  bills  for  2400/.  related  to  the  defendant's 
foreign  transactions,  that  sum^  together  with  9/.  1«.  for  the 
plaintiff's  commission  on  the  acceptance  of  the  bills  was 
debited  to  the  defendant's  "  foreign  banking  account"  on 
the  2d  July  1858. 

17.  Defendant  wrote  and  sent  three  letters  to  Homeyer 
on  the  30th  June  and  3rd  and  6th  July,  1858,  containing 
the  following  passages: — 30th  June.  ''Out  of  your  favour 
of  26th  we  took  duplicate  bill  of  lading  for  8320  scheffels 
wheat  per  Anna,  and  the  Unicm  Bank  will  promptly  honor 
your  drafts  for  2400/.  against  the  properly  indorsed  original." 
3rd  July.  "  We  confirm  ours  of  30th  ultimo,  and  your 
drafts,  together  of  2400/.  on  the  Union  Bank,  in  anticipa- 
tion of  the  cargo  per  Anna,  have  now  been  duly  honored. 
.  .  .  If  the  Anna  should  arrive  soon,  we  trust  to  effect 
a  good  sale  of  the  cargo.''  6th  July.  "  We  are  anxiously 
looking  out  for  the  Anna  with  such  good  markets.*' 

18.  On  the  12tb  July,  1858,  defendant  first  discovered 
that  a  fraud  had  been  committed  by  Homeyer,  and  that  the 

VOL,  L — II.  &  C.  K  K  BXCH. 
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1862.       alleged  bills  of  lading  were  forgeries ;  that  they  had  not  been 

'^^^      signed  by  F.  Kell,  but  had  been  forged  by  Homeyer;  that 

V-  no  wheat  had  been  shipped  on  board  the  Anna»  and  that 

she  had  sailed  from  Wolgast  in  ballast.     On  the  same  day 

the  defendant  informed  Mr.  Spence  of  the  discovery. 

19.  On  the  13th  July,  1858,  the  defendant  personally 
informed  the  authorities  of  the  Union  Bank  of  London  of 
the  fiaud  and  forgery,  and  gave  notice  to  them  not  to  pay 
the  bills  for  the  defendant's  account. 

(The  case  then  proceeded  to  state  the  following  fiiccs: — 
On  the  14th  July,  1858,  the  defendant  filed  a  bOl  in  Chan- 
cery against  Messrs.  Bischofisheim  &  Goldschmidt  and  O. 
Homeyer  and  the  Berlin  Discount  Company,  to  restrain 
them  from  prosecuting  any  action  against  the  defendant  or 
the  Union  Bank  of  London  on  the  bills.  An  interim 
injunction  was  obtained,  but  afterwards  dissolved,  and  the 
bill  dismissed  (a),  whereupon  the  Union  Bank  paid  Bischoff- 
sheim  &  Groldschmidt  the  amount  of  the  bills  and  expenses, 
and  debited  the  plaindfis  with  the  same  in  account 
Homeyer  absconded  from  Wolgast,  and  on  the  17th  July 
anived  in  London,  where  he  was  apprehended  at  the  in- 
stance of  the  defendant,  and  tried  and  convicted  of  uttering 
the  forged  bills.) 

30.  From  the  2nd  July,  1858,  when  the  plaintiff  debited 
the  defendant's  banking  account  with  the  amount  of 
Homeyer's  drafts^  and  their  commission  for  accepting  the 
same,  down  to  the  18th  of  November,  1859,  the  defendant 
continued  to  deal  with  the  plaintifls  as  his  bankers,  paying 
in  and  drawing  out  monies  to  an  amount  fiur  exceeding  the 
amount  of  those  debits. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintifls  are  entitled  to  recover  the  amount  for  which  the 
verdict  was  entered,  or  any  part  thereof.     If  the  Court 

(a)  See  report  of  proceedings  in  Chancery,  I  Giffard,  142;  1  De 
Gex,  F.  &  J.  4. 
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shall  be  of  opiDion  that  the  plaintifls  are  entitled  to  recover,       1862. 
the  verdict  shall  stand  for  such  amount  as  the  Court  shall      ^'^'' 

Woods 

direct     IS  the  Court  shall  be  of  opinion  that  the  plaintiffs   ^      v^ 
are  not  entitled  to  recover  any  part  of  such  amount,  then 
the  verdict  is  to  be  entered  for  the  defendant. 

Mantoffue  Smith  (with  whom  were  Manuty  and  Heath)^ 
for  the  plaintifis  (a). — The  plaintiffs  are  entitled  to  recover. 
The  defendant  treated  the  bill  of  lading  as  a  genuine 
document,  and  requested  the  plaintifis  to  procure  the  Union 
Bank  of  London  to  accept  Homeyer's  draft,  properly  in- 
dorsed, against  it.  The  plaintifii  complied  with  his  request, 
and  on  the  2nd  of  July  informed  the  defendant  that  they 
had  debited  his  account  with  the  amount  of  the  drafts ; 
and  his  subsequent  payments  discharge  that  item.  The 
defendant  by  his  conduct  induced  the  plaintiSs  to  be- 
lieve that  a  bill  of  lading  of  the  wheat  did  exist.  \Bram' 
well,  B.,  referred  to  Bobarts  v.  Tucker  (&).]  It  could  not  be 
expected  that  the  plaintiffs  would  take  more  trouble  than 
the  defendant  to  ascertain  whether  the  bill  of  lading  repre- 
sented a  cargo.  [Martin,  B. — It  is  impossible  to  say  that 
the  payment  of  the  bills  was  not  assented  to  by  the  defen- 
dant.] The  defendant  is  estopped  by  his  conduct  from 
denying  that  this  was  the  bill  of  lading  against  which  the 
drafts  were  to  be  accepted. 

The  Court  then  called  on 

(a)  The  plaintiffs'  pomts  in  sub-  and  had  bj  general  unappropriated 

stance  were,  that  the  contract  be-  payments  discharged  the  same ; 

tween  them  and  defendant  was  with  and  that  the  amount  now  sued 

respect  to  the  document  inclosed  for  was  a  general  balance  of  a 

in  Homejer's  letter,  and  which  banking  account  arising  out  of 

defendant    treated   as   genuine,  items  as  to  which  there  was  no 

Also  that  defendant  had  acqui-  dispute, 
esced  in  being  debited  with  the  (5)  16  Q.  B.  560. 

amount  of  the  bills  of  exchange, 

KK  2 
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1862.  Lushf  for  the  defendant. — The  first  question   is   what 

^^^      was  the  authority  or  mandate  from  the  defendant  to  the 

_      ^'  plaintiiFs.     On  the  20th  of  June,  Homeyer  informed  the 

Thxidsmahn.  ^  . 

defendant  that  he  intended  to  consign  to  him  a  cargo  of 
wheat,  and  he  annexed  a  duplicate  bill  of  lading.     On  the 
30th  the  defendant  wrote  the  letter  to  the  plaintifis,  in 
which  he  asks  them  to  request  the  Union  Bank  of  London 
to  accept  the  drafts  of  Homeyer  for  2400/.  against  properly 
indorsed  bill  of  lading,  the  defendant  having  preinously 
told  the  manager  of  the  plaintiffs*  bank  that  as  the  amount 
was  large  they  must  only  accept  against  the  bill  of  lading. 
The  plaintiffs  undertook  to  do  so,  and  they  chai^ged  the 
defendant  a  commission  on  the  transaction.    \Pollock^  C.  B. 
— It  is  preposterous  to  suppose  that  the  plaintiffs  took  upon 
themselves  the  risk  of  the  bill  of  lading  being  genuine.] 
The  document  against  which  they  accepted  was  not  a  bill 
of  lading,  for  it  was  not  signed  by  the  captain  of  the  vessel. 
If  he  had  signed  it,  it  might  have  been  a  bill  of  lading, 
although  no  cargo  was  on  board.     In  Robarts  v.  Tucker  (a) 
it  appeared  that  it  was  the  practice  of  the  Company,  before 
accepting  a  bill  of  exchange,  to  examine  it  with  a  view  of 
ascertaining  whether  the  signatures  of  the   payers  were 
genuine,  but,  as  that  practice  was  not  communicated  to  the 
bankers,  it  was  held  that  the  Company  had  given  them  no 
authority  to  pay  the  bill  with  the  forged  acceptances  upon 
it  Here,  what  passed  between  Homeyer  and  the  defendant 
was  not  communicated   to   the   plaintiffs,  and    therefore 
does  not  affect  their  liability.     [Martin,  B.—  In  Robarts  v. 
'Tkicier  (a),  whose  duty  was  it  to  see  that  the  bankers  only 
paid  upon  presentation  of  a  bill  having  genuine  indorse- 
ments upon  it  ?     The  bankers.     In  this  case,  whose  duty 
was  it  to  see  that  the  bankers  in  accepting  Homeyer's  drafts 
were   dealing   with   an   honest   man?      The    defendants. 
Bramwett,  B. — In   Robarts  v.   Thicker  the  bankers  had  a 

(a)  16  Q.  B.  560. 
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remedy  over  against  the  persons  who  presented  the  bill,  for        1862. 
a  false  representation  that  they  had  a  right  to  payments.      "^^^^ 
In  this  case,  could  the  Union  Bank  of  London  recover  v. 

back  the  amount  of  the  bills  from  Messrs.  BischofTsheim 
and  Company  ?  They  did  no  more  than  present  the  bills 
for  acceptance,  with  the  bill  of  lading ;  they  did  not  warrant 
it  genuine.]  The  defendant  did  nothing  to  mislead  the 
plaintiffs,  he  asked  them  to  accept  only  against  a  properly 
indorsed  bill  of  lading.  [Poflock,  C.  B.,  referred  to  Younff 
V.  Grote  (a).]  The  defendant  must  have  meant  a  genuine 
bill  of  lading,  and  the  plaintiffs  must  have  so  understood 
him.  [Pollock,  C.  B. — The  defendant  meant  a  bill  of 
lading  referring  to  a  cargo  of  wheat  which  he  supposed  was 
shipped  by  Homeyer;  neither  party  contemplated  that  he 
would  commit  a  fraud.]  [Martin,  B. — In  the  conversation 
between  the  defendant  and  the  manager  of  the  plaintiffs' 
bank,  the  statement  of  the  defendant  **  that  it  was  a  lai^e 
amount,  and  that  they  must  only  accept  against  the  bill  of 
lading,"  was  not  a  direction  to  the  plaintiffs,  but  only  a  part 
of  the  conversation.  They  did  not  say  <'  mind,  if  there  is 
anything  wrong  in  the  transaction,  you  must  bear  the  loss."] 
Here,  there  was  no  more  authority  to  accept  the  bills 
against  a  forged  bill  of  lading,  than  the  authority  in  Robarts 
V.  Tucker  (b)  was  to  pay  upon  a  forged  indorsement. 
[Bramwell,  B. — Suppose  the  authority  had  been  to  accept 
the  bills  against  a  bill  of  lading  of  a  box  of  diamonds,  would 
the  plaintiffs  have  been  bound  to  examine  the  contents  of 
the  box?]  If  the  plaintiffs  objected  to  the  responsibility, 
they  should  have  inquired  of  the  defendant  whether  the 
document  presented  was  the  bill  of  lading  he  meant,  and 
if  he  answered  in  the  affirmative,  he  must  have  borne  the 
loss.  [Martin,  B. — The  defendant,  in  his  letter  to  Homeyer 
on  the  30th  of  June,  treats  the  bill  of  lading  as  a  genuine 
document.]  The  contents  of  that  letter  were  not  commu- 
(a)  4  Bing.  253.  (6)  16  Q.  B.  560. 
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1862.       nicated  to  the  plaintifib. — Secondly,  there  was  no  adoption 

^'"^^      by  the  defendant  of  the  payment.     The  plaintifis  debited 

V.  him  with  the  amount  when  they  accepted  the  bills,  and  he 

TBISDXMAmi. 

could  not  properly  object  to  the  payment  until  after  the 
decision  of  the  Court  of  Chancery. 

Montague  Smith  was  not  called  upon  to  reply. 

Pollock,  C  B. — We  are  all  of  opinion  that  the  plaintiflb 
are  entitled  to  recover.    The  only  argument  for  the  defend- 
ant is,  that  the  words  **  bill  of  lading"  import  a  genuine 
bill.   I  am  of  opinion  that  they  meant  such  a  document  as 
Homeyer  might  send,  or  which  was  in  the  course  of  coming, 
professing  to  represent  a  caigo  of  wheat.    If  the  facts  were 
stated  by  way  of  recital,  in  the  letter  of  the  defendant  to 
the  plaintifis  of  the  30th  June,  all  doubt  would  be  removed. 
The  recital  would  be  to  this  efiect: — ^*  Whereas  ^  the 
defendant,  expect  a  cargo  of  wheat,  accompanied  by  a  bill 
of  lading,  and  Mr.  Homeyer,  my  correspondent  abroad, 
has  requested  me  to  allow  him  to  draw  against  it,  which  I 
have  consented  to  do ;  therefore  I  request  you^  my  banker, 
at  Newcastle,  to  procure  your  London  agents  to  accept  the 
drafts  of  Mr.  Homeyer  for  2400/.,  against  bill  of  lading  of 
8320  schefiels  of  wheat,  but  you  must  take  care  that  the 
bill  of  lading  is  properly  indorsed."    That  is  the  meaning 
of  the  contract,  not  that  the  plaintifis  were  to  take  upon 
themselves  the  risk  of  the  hill  of  lading  being  a  genuine 
document.     The  authority  was  to  accept  bills  against  a  bill 
of  lading  properly  indorsed,  and  no  one  suppoeed  that  the 
document  produced  would  be  a  forgery.     Suppose  the  cap- 
tain had  signed  a  bill  of  lading,  there  being  no  caigo  on 
board  the  yessel.     Such  a  bill  of  lading  would  no  more 
bind  the  owner  than  this  bill  of  lading ;  and  could  it  be 
said  that  the  bankers  would  be  responsible  ?  The  transaction 
is  simply  this, — The  defendant  having  entered  into  a  com- 
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mercial  speculation,  and  wishing  to  accommodate  the  person        1862. 
with  whom  he  was  dealing,  and  for  whose  honesty  he  ought      "^^P^^^ 
to  be  responsible,  requests  the  plaintifls  to  procure  their  v. 

.  .  Tbiedkmasm. 

Liondon  agents  to  accept  drafts  against  a  properly  indorsed 
bill  of  lading.  It  seems  contrary  to  all  usage  to  assume 
that  the  plaintiffs  undertook  to  be  responsible  if  it  should 
turn  out  that  the  bill  of  lading  was  not  signed  by  the 
captain,  or  no  goods  were  on  board. 

It  is  not  necessary  to  express  any  opinion  as  to  the 
adoption  by  the  defendant  of  what  was  done  by  the  plain- 
tifib.  For  the  reasons  I  have  stated,  I  think  that  our  judg- 
ment ought  to  be  for  the  plaintifis. 

Mabtin,  B. — I  should  be  sorry  if  it  were  supposed  for  a 
moment  that  I  thought  the  case  of  RobarU  v.  Tucker  was 
not  rightly  decided.  I  believe  it  to  have  been  perfectly 
rightly  decided,  but  it  has  no  bearing  on  this  case.  I  think 
the  plaintiffs  are  entitled  to  judgment  on  two  grounds,  first, 
upon  the  transaction  itself;  secondly,  upon  the  adoption  of 
the  payment  But  I  am  also  of  opinion  that  bodi  are  ques- 
tions of  fact^  whicjb  ought  properly  to  have  been  submitted 
to  a  jury,  and  the  first  question  would  have  been,  were  the 
plaintifis  justifiedjin  accepting  these  billg,  for,  having  accepted 
:them,  they  were  bound  to  pay  them  ?  I  say  the  plaintiffs, 
because  no  ^^erence  has  .been  made  between  the  Union 
Bank  of  London,  who  actually  accepted  the  bills,  and  the 
plaintifis  themselves,  who  9Fe  bankers  at  Newcastle. 

Now,  what  are  the  faqts  ?  One  Homeyer,  a  merchant  at 
Wolgast,  in  Prussia,  opened  a  correspondence  with  the 
defendant,  and  by  bis  first  letter,  of  the  9th  June,  he  asks, 
"for  how  much,  and  at  what  rate,  will  you  open  for  me  ai 
credit  in  Londcm  ?"  On  the  1 2th  June,  the  defendant  wrote  in 
answer,  "You  may  draw  against  transmittal  of  bill  of  lading, 
30a.  to  32«.  per  quarter,  in  advance  for  your  best  yellow 
wheat,  on  our  account,  at  14  days,  1,  2,  or  three  months' 
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1SG2.       date,  on  the  Union  Bank  of  London."    That  was  followed 
^^^      by  another  letter  of  the  26th  Jane,  in  which  Homeyer 


V. 


states  his  intention  to  do  so;  and  he  sends  an  annexed 
duplicate  bill  of  lading.  It  is  not  in  the  same  form,  but 
it  is  a  similar  document  to  the  ordinary  bill  of  lading, 
and  it  purports  to  be  signed  by  the  captain  of  the 
*'  Anna,**  a  vessel  then  at  Wolgast.  On  the  same  day 
Homejer  communicated  directly  with  the  Union  Bank  of 
Lopdon,  and  I  presume  they  were  aware  that  the  defendant 
was  a  customer  of  the  plaintiffs,  for,  having  no  instructions, 
they  sent  Homeyer*s  letter  to  the  plaintiffs.  The  plaintifls 
sent  the  letter  to  the  defendant,  and  on  the  30th  June  be 
came  to  the  plaintiffs*  bank  and  had  some  conversation  with 
the  manager  about  the  cargo  of  wheat,  supposed  by  the 
defendant  to  have  been  shipped  by  Homeyer,  the  result  of 
which  was  that  the  defendant  wrote  a  letter  to  the  plaintifi, 
saying,  *^  We  shall  feel  obliged  by  your  requesting  the  Union 
Bank  of  London  to  accept  the  drafts  of  Mr.  Otto  F. 
Homeyer,  of  Wolgast,  for  2400L,  against  a  properly  indorsed 
bill  of  lading  of  8320  scheffels  of  wheat,  per  *  Anna,'  F. 
Kell  master,  on  our  account.**  The  question  is,  what  is  the 
meaning  of  that  document  ?  For  the  purpose  of  ascertuning 
its  meaning,  we  must  look  at  the  defendant's  letter,  of  the 
same  date,  to  Homeyer,  which  is  to  this  effect: — **  Out  of 
your  favor  of  the  26tb,  we  took  duplicate  bill  of  lading  tor 
8320  scheffels  wheat,  per  '  Anna,'  and  the  Union  Bank  will 
promptly  honor  your  drafts  for  2400/.  against  the  properly 
indorsed  original.'*    Therefore  there  was  evidence  for  a  jury 

m 

that  the  contract  was  that  the  bill  of  lading  which  the  Union 
Bank  had  got  should  be  treated  as  a  genuine  original  bill  of 
lading.  If  the  jury  should  be  of  that  opinion,  there  would 
be  money  paid  by  the  plaintiffs  for  the  defendant's  use,  and 
which  they  would  be  entitled  to  recover.  Secondly,  I  think 
there  was  strong  evidence  of  the  adoption  of  the  payment. 
There  was  a  pass  book  kept  by  the  defendant  and  the  plain- 


TRINITY  TE&Hj    25    VICT.  493 

tiffs;  and  upon  the  2nd  July,  when  the  plain tlfls  were  no 

doubt  advised  of  the  acceptance  of  the  bills  by  the  Union 

Bank  of  London,  they  debited  the  defendant*8  account  with  *• 

.    .       .  ,      Thibdimamh. 

2400i.    The  account  goes  on,  without  any  intimation  to  the 

plaintifis  of  anything  wrong,  until  nearly  two  years  after- 
wards. It  is  plain  that  in  this  pass  book  it  was  intimated 
that  the  defendant  should  be  charged  with  this  2400/.,  and 
I  apprehend  the  plaintifis  had  a  clear  right  to  treat  the 
money  paid  in  afterwards  by  the  defendant  as  paid  in  dis- 
charge of  that  debt.  That  they  did  by  the  entries  in  the 
pass  book.  It  would  be  a  question  for  the  jury  whether 
the  defendant  did  not  assent  to  the  plaintiflb*  appropriating 
the  money  paid  in  on  account  in  discharge  of  the  2400/. ; 
and  if  the  jury  so  found,  there  would  be  an  end  of  the  case. 
In  my  opinion,  those  two  questions  would  have  been  pro- 
perly left  to  the  jury,  and  if  they  had  found  a  verdict  for  the 
plaintiffs  I  should  have  thought  it  right.  For  these  reasons, 
I  think  that  the  verdict  for  the  plaintiffs  ought  to  stand. 

BaAMWELL,  B. — I  am  of  the  same  opinion.  Whether 
this  be  a  matter  of  law  or  of  fact,  importing  one's  knowledge 
of  commercial  affairs  I  come  to  the  conclusion  that  the 
plaintiffs  are  entitled  to  recover.  I  agree  with  the  Lord 
Chief  Baron  that  the  defendant's  letter  to  the  plaintiffs  of 
the  30th  June  should  be  expanded  a  little  (as  no  doubt  it 
would  have  beeu,  if  written  to  persons  unacquainted  with 
the  facts),  and  then  it  would  have  been  to  this  effect — 
'*Mr.  Homeyer,  of  Wolgast,  has  shipped  on  board  the 
'Anna,'  8320  scheffels  of  wheat  on  our  account,  and  he 
has  got  a  bill  of  lading  for  the  same.  Ue  will  draw  on  the 
Union  Bank  of  London  drafts  to  the  amount  of  2400/.,  to 
be  accompanied  by  that  bill  of  lading;  we  shall  feel  obliged 
by  your  requesting  the  Union  Bank  to  accept  these  drafts, 
the  bill  of  lading  being  properly  indorsed."  If  the  de- 
fendant had  done  that,  could  he  afterwards  have  said,  **  I 
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1862.        dioDgbt  we  meant  that  the  bill  of  ladiog  should  be  a 

"^^^      genaine  bill  of  lading,  and  consequently  I  never  intended 

^  you  to  accept  the  drafts  unless  it  was"?    He  could  not 

Thibouahv.  , 

have  said  so,  because  he  assumed  that  a  genuine  bill  of 
lading  was  in  existence ;  and  he  never  could  have  been 
heard  to  say  it  was  the  plaintifli'  duty  to  see  whether  the 
instrument  was  genuine  or  not  In  truth,  though  the  de- 
fendant has  not  written  in  the  terms  which  I  have  sup- 
posed, he  has  done  very  much  the  same  thing;  because 
what  he  says  is  this — ^*'We  shall  fed  obliged  by  your 
requesting  the  Union  Bank  of  London  to  accept  the  drafts 
of  Mr«  Homeyer  for  2400/.  against  properly  indorsed  bill 
of  lading  of  8320  achefiels  of  wheat  per  '  Anna.' "  That 
assumes  the  bill  of  lading  to  be  in  existence  and  the  ship- 
ment to  have  taken  place. 

Now,  if  we  look  at  die  good  sense  of  the  matto*,  it  seems 
entirely  with  the  plaintiffs.  Where  a  bill  of  exchange  is 
drawn  on  a  banker,  and  made  payable  to  the  drawer  or  bis 
order,  and  a  third  person  presents  it  at  the  bank  for  pay- 
ment, the  banker  indeed  has  not  much  opportunity  of 
ascertaining  for  himaelf  whether  the  pereon  presenting  is 
the  bona  fide  holder  of  the  document,  but  still  the  customer 
of  the  banker  who  has  requested  him  to  accept  the  l»Q  is 
not  the  holder,  and  therefore  there  is  something  in  favour 
of  the  liability  of  the  banker.  But  in  a  transaction  of  this 
description  the  banker  has  not  the  silightest  opportunity  of 
ascertaining  whether  the  bill  of  ladiog  is  genuine,  whereas 
the  customer  may  always  make  himself  safe^  fw  he  need 
never  give  an  order  to  pay  the  bills  till  he  has  satisfied 
himself  that  the  goods  have  been  shipped  and  a  genuine 
bill  of  lading  has  issued,  and  I  am  sure  there  would  be  no 
practical  difficulty  in  that.  Another  way  of  testing  the 
matter  is  this :  Suppose  the  plaintiflb  had  no  daim  against 
the  defendant,  then  the  Union  Bank  of  London  would 
have  none  against  the  plaiutifis,  and  are  without  remedy. 
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That  ought  not  to  be.     Could  they  claim  against  Bischoff-       1862. 

sheim  &  Co.?    I  apprehend  not.    Bischoffsheim  &  Co.      ^^p^^ 

did  not  represent  anything,  except  that  they  were  holders  «• 

^  Thupkmakk. 

of  the  bills  of  exchange.  It  appears,  from  the  case  of 
JRobarU  t.  Tucker^  that  a  person  who  presents  a  bill  of 
exchange  for  payment  impliedly  represents  that  he  is  the 
booa  fide  holder  of  it  and  entitled  to  receive  the  amount 
It  seems  that  in  that  case  there  was  a  right  over  against  the 
parties  who  presented  the  bill,  whereas  here  there  is  none 
against  Bischofisheim  &  Co. 

I  come  therefore  to  a  conclusion  in  fiivour  of  the  plaintifls, 
whether  I  regard  the  question  as  a  matter  of  law  or  fact. 
Being  placed  in  the  position  of  jurymen  we  are  entitled  to 
draw  inferences,  and  when  I  take  into  consideration  the 
facts  I  in  no  sense  dissent  from  Bobarts  v.  Thicker,  I  think 
that  decision  right,  but  distinguishable  from  the  present' 
case  on  the  grounds  I  have  adverted  to. 

With  respect  to  the  other  point,  I  own  I  have  some  diffi 
culty  in  saying  that  the  defendant  has  made  himself  liable 
by  recognising  the  payment  if  he  was  not  originally  liable ; 
but  I  express  no  definitive  opinion  upon  that  I  will  only  make 
one  observation  upon  what  Mr.  Lush  says  was  the  intention 
of  the  parties.  I  think  my  Lord  has  given  the  proper 
answer.  Something  happened  which  neither  party  con- 
templated, and  therefore  on  which  neither  party  had  any 
definite  intention.  I  cannot  help  thinking,  that  if  the 
plaintiffs  had  said  to  the  defendant :  ''  Do  you  expect  us  to 
ascertain  whether  the  bill  of  lading  is  a  genuine  document*'? 
the  defendant  would  have  replied:  ''I  do  not.  I  know 
you  would  not  act  on  any  document  which  was  obviously 
not  a  bill  of  lading.  I  am  satisfied  with  Homeyer,  and  will 
undertake  the  risk."  Upon  the  grounds  I  have  stated,  I 
am  of  opinion  that  the  plain tiflis  are  entitled  to  judgment. 

Judgment  for  the  plaintifis. 
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1862. 


Neither  the 
Common  Law 
Procedure 
Act,  1852,  nor 
the  roles  of 
Hilary  Term, 
1853,  haye 
altered  the 
prerions 


Ma$f^,  Medway  r.  Gilbert. 

T 

X  HIS  was  an  action  by  indorsee  against  the  drawer  of  a 
bill  of  exchange.  The  plaintiff  also  brought  an  action 
against  the  acceptors.  On  the  4th  October,  I86I9  the 
defendant  and  also  the  acceptors  obtained  an  order  for  leave 
to  appear  and  defend.  A  summons  having  been  taken  out 
practice  by       j^  consolidate   the   actions,  on   the  19th   October,    1861, 

which  a  plain-  '  ' 

tiff  had  the       Martin.  B.,  made  the  following  order: — "I  do  order  that 

whole  of  the  [  ^  ^ 

term  next  after  the  action  against  the  acceptors  do  proceed,  and  that  the 

appearance, 

whether  in        defendant  in  the  other  action  be  bound  by  the  result  of  the 

termorvaca-  ,.       .       ,  .  .  ,  « 

tion,  to  declare,  veruict  in  the  action  against  the  acceptors,  the  acceptors  to 
dedi^^maj      admit  the  acceptance ;  and  that  the  plaintiff  be  at  liberty 

be  given 
either  in  term 
or  vacation. 
An  action 
was  bronfht 
against  the 
drawer,  and 
also  against 
the  acceptor 
of  a  bill  of 
exchange. 
In  Trinity 
Vacation,  a 


to  sign  judgment  for  debt  and  costs  against  the  drawer,  if 
he  obtains  judgment  against  the  acceptors.** — The  action 
against  the  acceptors  was  set  down  for  trial  at  the  third 
Sittings  in  Michaelmas  Term,  1861,  when  it  was  agreed 
between  the  plaintiff  and  the  defendants  that  a  stet  proces- 
sus should  be  entered  and  the  bill  of  exchange  delivered 
up  to  the  defendants  to  be  cancelled,  which  was  done.     On 

IhttihJ^^^^^  the  24th  of  December,  the  defendant  gave  notice  to  the 

plaintiff  to  declare  in  this  action  within  four  days,  otherwise 
judgment  The  plaintiff  not  having  declared,  on  the  15th 
of  January,  1862,  the  defendant  signed  judgment  of  non 
pros.  An  order  having  been  made  by  Channell,  B.,  at 
Chambers,  that  the  judgment  of  non  pros,  be  set  aside, 
Francis   obtained  a  rule  nisi  to  rescind  the  order  of 

.    jjj^j^^jj.      Channell,  B. ;  against  which 

mas  Term, 

when,  by  consent,  a  stet  processus  was  entered.  In  Michaelmas  Vacation,  the  defendant  in 
the  action  against  the  drawer  served  the  plaintiff  with  a  notice  to  declare  in  four  days,  and, 
he  not  having  done  so,  the  defendant  in  thefoUowing  term  signed  judsment — Held^  that  the 
judgment  was  irregular,  inasmuch  as  the  plaintiff  had  the  whole  of  that  term  to  declare. 


defendant  in 
th^^  action 
againt  the 
drawer  be 
bound  by  the 
result  of  the 
verdict  in  the 
action  against 
the  acceptor. 
That  action 
stood  for  trial 
in  the  follow- 


V. 

Gilbert. 
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Prentice  shewed  cause,  in  last  Easter  Term  (May  12). —        1862. 
First,  the  Judge's  order,  by  which  the  actions  were  consoli"      mjowat 
dated,  virtually  stayed  the  proceedings  in  the  action  against 
the  drawer  until  the  action  against  the  acceptor  was  tried 
and  determined ;  and  therefore  the  notice  to  declare  was 
irregular.     Secondly,  the  plaintiff  had  the  whole  of  the  next 
term  after  the  notice  was  given  to  declare,  and  consequently 
judgment  of  non  pros,  was  signed  too  soon.     Under  the  old 
practice,  'Mt  was  settled  agreeably  to  the  statute  13  Car.  2, 
Stat.  2,  c.  2,  §  3,  that  upon  all  process  returnable  the  first  or 
any  other  return  in  any  term,  the  plaintiff  shall  have  liberty 
to  the  end  of  the  next  ensuing  term  to  deliver  his  declara- 
tion to  the  defendant's  attorney,  or  leave  the  same  in  the 
oflSce."— Tidd's  Prac.  p.  422,  9th  ed.     By  the  53rd  section 
of  the  Common  Law  Procedure  Act,  1852,  ''rules  to  declare 
or  declare  peremptorily,  and  rules  to  reply,  and  plead  subse- 
quent pleadings,  shall  not  be  necessary ;  and  instead  thereof 
a  notice  shall  be  substituted  requiring  the  opposite  party  to 
declare,  reply,  rejoin,  or  as  the  case  itiay  be,  within  four 
days,  otherwise  judgment.**   That  enactment  has  not  altered 
the  time  for  declaring,  but  has  merely  substituted  a  notice 
for  the  former  rule  to  declare.— (He  argued,  thirdly,  that 
the  notice  to  declare  should  have  been  given  in  term  time, 
or  within  sixteen  days  after  it.) 

Francis^  in  support  of  the  rule. — The  former  practice  has 
been  altered  by  the  53rd  section  of  the  Common  Law 
Procedure  Act,  1852.  In  Arch.  Prac.  p.  222,  11th  ed.,  it 
is  said  that  ''  the  plaintiff  has  the  whole  of  the  term  next 
after  the  appearance  is  entered  to  declare  in,  and  this 
whether  it  be  entered  in  term  time  or  vacation."  There- 
fore, in  this  case  the  plaintiff  was  bound  to  declare  in 
Michaelmas  Term,  1861,  and  the  defendant  was  at  liberty 
to  serve  the  four  days'  notice  to  declare  in  the  ensuing  vaca- 
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tioD.     [JFtlde^  B. — The  question  depends  on  the  effect  of 

the  order  of  the  19th  October,  1861.]     On  the  24th  of 

»•  December,  when  the  notice  to  declare  was  eiven,  there  was 

OiLBSRT.  .  ,     ,  ... 

nothing  to  prevent  the  plaintiff  from  proceeding  in  this 
action.  [Pollack^  C.  B.— The  order  of  the  19th  of  October 
stayed  the  proceedings  until  the  result  of  the  other  action 
was  ascertained,  so  that,  in  considering  this  question,  the 
intermediate  time  cannot  be  taken  into  account] 

Cur.  ado.  viift. 

Martin,  B.,  now  said — This  was  a  rule  to  rescind  an 
order  of  my  brother  ChanneU,  setting  aside  a  judgment  of 
non  pros.  We  are  of  opinion  that  the  order  was  correct, 
and  that  the  rule  must  be  dischai^ed. 

The  circumstances  are  these: — The  plaintiff,  who  was 
indorsee  of  a  bill  of  exchange,  brought  this  action  against 
the  defendant,  the  drawer  of  the  bill,  and  also  an  action 
against  the  acceptors.  Upon  an  application  to  me  at 
Chambers,  I  ordered  that  the  two  actions  be  consolidated, 
and  that,  in  the  event  of  the  plaintiff  being  successful  in  the 
action  against  the  acceptors,  he  should  be  at  liberty  to  sign 
judgment  in  the  action  against  the  drawer.  The  action 
against  the  acceptors  stood  for  trial,  when  a  stet  processus 
was  entered.  The  defendant  afterwards  served  the  plaintiff 
with  notice  to  declare  in  this  action  within  four  days,  and, 
he  not  having  done  so,  the  defendant  signed  judgment  of 
non  pros.,  and  the  question  is  whether  that  judgment  is 
regular.    We  think  it  is  not 

The  old  rule  was,  that  a  plaintiff  had  the  whole  of  the 
next  term  after  the  defendant's  appearance  to  declare. 
That  practice  was  not  altered  by  the  rules  of  Hilary  Term, 
1853.  The  rule,  being  one  of  practice,  ought  to  be  acted 
upon;  and  the  proceedings  in  this  action  having  been 
stayed  to  abide  the  verdict  in  the  other  action,  the  plaintiff 
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had  the  whole  of  the  Term  after  the  stet  processus  was 

entered  to  declare  in  this  action.     The  defendant  gave  the 

plaintiff  the  notice  which,  by  the  53rd  section  of  the  Corn-  •• 

■^  Gilbert. 

mon  Law  Procedure  Act,  1852,  is  substituted  for  the  former 
rule  to  declare ;  and  it  was  contended  that  the  notice  was 
not  only  too  soon,  but  that  the  four  days  required  by  that 
section  should  be  four  days  in  term.  We  think  that  the 
notice  was  given  too  soon,  but  that  it  is  not  necessary  that 
the  four  days  should  be  in  term.  There  is  nothing  to 
require  it,  and  for  this  purpose  the  days  out  of  term  and  in 
term  are  the  same. 

The  result  is  that  my  brother  ChannelTs  order  was  right, 
and  the  rule  must  be  discharged ;  but,  as  it  was  a  matter  fit 
to  be  discussed  in  Court,  the  costs  of  the  rule  must  be  costs 
in  the  cause. 

Rule  dischaiged. 
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Sarah  Bush  and  Another  v.  Beavam. 

UeCLARATION  by  the  plaintiffs,  executors  of  Joha 
Bush,  deceased,  against  the  defendant,  as  and  being  the 
clerk  to  the  Commissioners  for  putting  into  execution  the 
provisions  of  an  act  of  parliament  made  and  passed,  &c. 
(2  &  3  Vict.  c.  Ixiii.),  intituled  "An  Act  for  paving, 
lighting,  watching  and  improving  the  town  of  Bradford 
in  the  county  of  Wilts*' :  For  that  after  the  making  and 
passing  and  coming  into  force  of  the  said  act  of  parliament, 

remeciy> 

In  an  a<;tion   and  in  the  lifetime  of  the  said  J.  Bush,  deceased,  the  said 

by  executors 

against  the       Commissioners  became  and  were  indebted  to  the  said  J. 

clerk  of 
Commis- 
sioners for 
putting  into 
execution 
a  Town 
ImproTement 
Act  (2  &  3 

Vict  c.  IxiiiA    g^id  Commissioners  as  the  clerk  to  the  said  Commissioners 

and  in  which 

action  the        duly  nominated  and  appointed  in  that  behalf  by  the  said 

plaintifis 

claimed  Commissioners  under  the  provisions  of  the  said  Act,  and 

a  writ  of 
mandamus 

under  the  68th  section  of  the  Common  Law  Procedure  Act,  1854,  the  declaration  stated  that 
the  Commissioners  were  indebted  to  the  testator  for  the  "  agreed  salaxf*  payable  by  them  to 
him  for  services  rendered  by  him  as  clerk  to  the  Commissioners ;  and  also  for  other  woik  by 
him  "  as  the  attorney  of  and  otherwise  for*'  the  Commissioners  in  and  about  the  business  of 
^e  CommissionerB.  The  declaration  then  alleged  '*  that  the  said  debts  became  and  were  a 
charge  on  any  monies  which  miffht  be  in  the  hands  of  the  Commissioners,  and  which  should 
have  been  collected  by  them  under  and  by  virtue  of  the  said  Act  ;*'  and  if  the  Commisdoners 
should  not  haye  in  their  hands  any  monies  sufficient  to  pay  t^he  said  debts,"  then  such  debta 
became  a  charge  and  were  chargeable  on  a  rate  letiable  and  to  be  levied  by  tJie  Commis- 
sioners under  me  Act."  The  defendants  pleaded  to  so  much  of  the  debts  as  became  due  on 
simple  contract,  the  Statute  of  Limitations,  and  to  the  debts,  except  the  agreed  salary,  that 
no  signed  bill  was  delivered :  also  that  the  CommissionerB  had  no  funds  whereout  they  could 
pay  the  debts. — Held:  First,  that  the  declaration  was  bad,  inasmuch  as  assuming  that  the 
services  in  respect  of  which  the  *'  agreed  salary"  was  claimed  were  payable  out  of  the  rates, 
the  others  might  be  services  for  which  the  Commissioners  were  personally  liable,  and  con- 
seouently  the  remedy  was  by  action,  not  by  claim  of  mandamus. 

Secondly,  that  on  the  same  principle  the  two  first  pleas  were  good. 

Sembie,  that  the  last  plea  was  also  good. 


Bush,  deceased,  in  debts  and  monies  for  the  agreed  salary 
of  the  said  J.  Bush,  payable  by  the  said  Commissioners  to 
the  said  J.  Bush  in  his  lifetime,  for  the  services  of  the  said 
J.  Bush  by  him  in  his  lifetime  done  and  rendered  for  the 
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upon  retainer  of  the  said  CommissionerB  and  at  their  1862. 
request  Also  for  other  the  work  and  labour,  journeys  and  ^^TTT^ 
attendances  of  the  said  J.  Bush  by  him  in  his  lifetime  done,  _  «• 
performed,  made  and  given,  as  the  attorney  and  solicitor  of 
and  otherwise  for  the  said  Commissioners  on  their  retainer 
and  at  their  requeat,  in  and  about  the  business  of  the  said 
Commissioners,  and  for  fees  due  and  of  right  payable  to 
the  said  J.  Bush  in  his  lifetime,  in  respect  thereof,  by 
the  said  Commissioners,  and  for  money  and  materials  and 
necessary  things  by  the  said  J.  Bush  in  his  lifetime  pro- 
vided and  expended,  and  used  in  and  about  the  said  work 
and  labour  and  journeys  for  the  said  Commissioners  and  at 
their  request*  And  for  money  paid  by  the  said  J.  Bush  in 
his  lifetime  for  the  use  of  the  said  Commissioners  at  their 
request.  And  for  money  found  to  be  due  from  the  said 
Commissioners  to  the  said  J.  Bush  on  accounts  in  his 
lifetime  stated  between  the  said  J.  Bush  and  the  said  Com- 
missioners of  and  concerning  the  monies  due  to  the  said 
J.  Bush  for  the  aforesaid  work  and  labour,  monies  expended, 
materials  provided  and  monies  paid,  which  said  debts  and 
monies  before  and  at  the  time  of  the  death  of  the  said  J. 
Bush  were  and  remained  due  and  owing  to  him,  and  still 
remain  due  and  owing  to  the  plaintifis  as  such  executors 
as  aforesaid.  And  the  plaintiflk  say  that,  the  same  debts 
and  monies  being  and  remaining  so  due  and  owing  to  them 
as  such  executors  as  aforesaid,  the  same  debts  and  monies 
became  and  were  and  are  a  charge  and  chargeable  upon 
any  monies  and  funds  which  might  be  in  the  hands  of  the 
said  Commissioners,  and  which  should  have  arisen  and 
been  collected  by  them  under  and  by  virtue  of  the  said 
Act,  and  if  the  said  Commissioners  should  not  have  in 
their  hands  any  such  monies  and  funds  suflBcient  to  pay 
and  satisfy  such  debts  and  monies  so  due  and  owing  to  the 
plaintiffs  as  such  executors  as  aforesaid,  then  the  said  debts 
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Bfavan. 


1862.       nnd  monies  became  and  are  a  charge  and  chargeable  upon 
"T"^"^      a  rate  and  assessment  leviable  and  to  be  levied  and  coU 

Bush 
f.  lected  by  the  said  Commissioners  under  the  provisions  of 

the  said  Act.  And  the  plaintitTs  further  say  that,  by 
reason  of  the  said  debts  and  monies  being  still  owing  to 
them  as  such  executors  as  aforesaid,  they  became  and  were 
and  are,  as  such  executors,  personally  interested  therein, 
and  also  personally  interested  in  any  such  monies  and 
funds  which  may  be  in  the  hands  of  the  said  Commis- 
sioners, and  which  should  have  arisen  and  been  collected 
by  them  under  and  by  virtue  of  the  said  Act,  and  if  the 
said  Commissioners  should  not  have  any  such  monies  and 
funds  suiScient  to  pay  and  satisfy  such  debts  and  monies  to 
the  plaintiffs  as  such  executors  as  aforesaid,  personally 
interested  in  the  rating  and  assessing,  and  collecting  and 
levying  a  rate  to  be  charged  and  chargeable  with  the 
payment  to  the  plaintiffs  as  such  executors  as  aforesaid  of 
the  said  debts  and  monies  so  due  and  owing  to  them  as 
aforesaid,  within  the  meaning  of  the  Common  Law  Pro- 
cedure Act,  1854,  to  wit,  to  the  amount  of  all  the  monies 
so  due  and  owing  to  them  as  executors  as  aforesaid.  And 
the  plaintifis  say  that,  being  so  interested,  afterwards  and 
within  a  reasonable  time  in  that  behalf  before  the  com- 
mencement of  this  suit,  they  demanded  of  and  requested 
the  said  Commissioners  to  pay  and  satisfy  the  plaintiffs  as 
such  executors  as  aforesaid  the  said  debts  and  monies  so 
due  to  them  out  of  any  such  monies  or  funds  as  aforesaid, 
if  any,  in  their  hands  available  for  that  purpose,  and  if  the 
said  Commissioners  had  not  any  such  monies  or  funds  in 
their  hands  available  for  such  purpose,  then  the  plaintifis 
demanded  and  requested  the  said  Commissioners  to  levy  a 
rate  under  the  powers  of  the  said  first  mentioned  Act  for 
the  purpose  of  the  payment  of  such  debts  and  monies  so 
due  and  owing  to  them  as  aforesaid,  but  that   the  said 
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CommissionerB  have  wholly  neglected  and  refused  so  to  do, 
and  the  plaintifls  as  sach  executors  as  aforesaid,  by  reason 
of  the  nonperformance  by  the  said  Commissioners  of  their 
duty  in  that  behalf,  have  sustained  damages  to  the  amount 
of  all  the  debts  and  monies  so  due  and  owing  to  them  as 
aforesaid,  and  therefore  the  plaintiffs  claim  a  writ  of  man- 
damus commanding  the  said  Commissioners  to  pay  and 
satisfy  the  plaintiffs,  as  such  executors  as  aforesaid,  the  said 
debts  and  monies  so  due  and  owing  to  them  as  aforesaid  out 
of  any  such  monies  or  funds  as  aforesaid,  if  any,  in  their 
hands  available  for  that  purpose,  and  if  the  said  Commis- 
sioners have  not  any  such  monies  or  funds  as  aforesaid  in 
their  hands  available  for  such  purpose,  then  commanding 
the  said  Commissioners  to  assess  and  levy  a  rate  under  the 
powers  in  the  said  first  mentioned  Act  for  the  purpose  of 
the  payment  of  the  said  debts  and  monies  so  due  and 
owing  to  them  as  such  executors  as  aforesaid. 

Third  plea. — The  defendant,  to  so  much  of  the  plaintiff's 
alleged  debts  and  monies  as  became  due  upon  simple 
contract,  says  that  the  said  cause  of  action  hereby  pleaded 
to  did  not  arise  or  accrue  within  six  years  before  the  com- 
mencement of  this  suit. 

Fourth  plea. — The  defendant,  as  to  the  debts  and  monies 
claimed,  except  the  said  agreed  salary,  says  that  this  action 
was  commenced  after  the  passing  of  the  Act  of  Parliament, 
passed  in  the  seventh  year  of  the  reign  of  Queen  Victoria 
for  consolidating  and  amending  several  of  the  laws  relating 
to  attomies  and  solicitors  practising  in  England  and  Wales, 
and  is,  so  far  as  it  is  pleaded  to  by  this  plea,  maintained  for 
the  recovery  of  fees,  charges  and  disbursements  for  business 
done  by  the  said  J«  Bush,  deceased,  as  an  attorney  and 
solicitor  for  the  said  Commissioners,  and  the  plaintiffs  did 
not  nor  did  the  said  J.  Bush  one  calendar  month  before 
action  deliver  to  the  said  Commissioners  (being  the  party 
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1862.        ^o  ^^  charged  therewith),  or  send  by  post  to  or  leave  for 

^"T"''^^      them  at  their  counting-house^  office  of  business,  dwelling- 

V.  house,  or  last  known  place  of  abode,  any  bill  of  such  fees, 

Beavak. 

charges  and  disbursements,  subscribed  with  the  proper 
hand  of  the  plaintifis,  or  either  of  them,  or  of  the  said  J. 
Bush,  deceased,  either  with  their  or  his  name,  or  with  the 
name  or  style  of  any  partnership,  or  enclosed  in  or  accom- 
panied by  a  letter  subscribed  in  like  manner  referring  to 
such  bill  as  required  by  the  said  statute. 

Tenth  plea. — The  defendant,  to  so  much  of  the  decla- 
ration as  relates  to  the  said  claim  for  a  mandamus^  says, 
that  the  debts  and  monies  in  the  declaration  mentioned 
accrued  due  many  years  before  the  commencement  of  this 
suit,  that  is  to  say,  part  thereof,  to  wit,  15/.  4«.  9dl,  accrued 
in  or  prior  to  the  year  1841,  other  part  thereof  to  wit, 
266/.  13«.  2(i,  in  or  prior  to  the  year  1850,  and  the  residue 
thereof,  to  wit,  145/.  16«.  8dl,  in  or  prior  to  the  year  1857. 
And  the  defendant  further  says,  that  the  said  Commia- 
sioners  had  not,  at  the  time  of  the  accruing  of  the  said 
debts  and  monies,  nor  have  they  at  any  time  since  had, 
any  funds  or  monies  in  hand  applicable  to  the  plaintiflTs 
claim,  and  that  they  have  duly  collected,  as  far  as  it  ia 
possible  to  collect  the  same,  all  monies  and  rates  which 
they  are  authorized  to  levy  and  collect,  and  that  they  have 
duly  applied  and  expended  all  funds  and  monies  which 
have  ever  come  to  their  hands  as  such  Commissioners  as 
aforesaid,  in  and  according  to  the  manner  provided  by  the 
said  act  of  parliament,  except  a  small  part  thereof  and  that 
such  monies  and  funds  so  remaining  in  their  hands  are 
required  by  and  have,  in  the  bon&  fide  exercise  by  the  said 
Commissioners  of  their  discretion,  been  set  apart  for  the 
purpose  of  satisfying,  according  to  the  said  act  of  par- 
liament, other  just  claims  upon  the  said  Commissionen 
which  have  arisen  and  accrued  long  since  the  debts  and 
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monies  in  the  declaration  mentionedy  and  which  the  said  18C2. 
Commissioners  are  bound,  under  the  said  Act,  to  pay  and 
satisfy  out  of  such  funds  and  monies  as  far  as  the  same  will 
extend.  And  the  defendant  further  says,  that  the  whole 
amount  of  any  funds  or  monies  that  could  be  raised  and 
collected  by  the  said  Commissioners  by  any  rate  heretofore 
made,  or  to  be  made  and  levied,  as  in  the  declaration 
mentioned,  would  be  required  by  the  said  Commissioners 
to  meet  the  said  just  claims,  and  the  interest  and  current 
costs,  charges  and  expenses  of  the  year  in  which  such  rate 
might  be  made  and  levied,  and  other  than  the  claim,  debt 
and  causes  of  action  in  the  declaration  mentioned.  And 
the  defendant  further  says,  that  the  monies  which  by  the 
said  Act  the  said  Commissioners  are  empowered  to  raise  in 
any  one  year,  have  not  been  at  any  time,  and  will  not  be, 
more  than  sufficient  to  pay  and  satisfy  the  aforesaid  interest 
and  necessary  current  costs,  charges  and  expences  of  the 
year,  and  that  there  never  has  yet  been,  and  is  not  likely 
to  be,  any  surplus  in  the  hands  of  the  said  Commissioners 
or  receivable  by  them,  whereout  the  said  Commissioners 
could  pay  or  satisfy  the  debts  and  monies  in  the  declaration 
mentioned 

Demurrer  to  so  much  of  the  declaration  as  relates  to  the 
said  claim  for  a  mandamus. — Joinder  therein. 

Demurrer  to  the  pleas. — Joinder  therein. 

Phipwn  {H.  BvUar  with  him),  for  the  defendant. — The 
claim  for  a  mandamus  is  bad.  With  the  exception  of  the 
^  agreed  salary,"  payable  by  the  Commissioners  to  the  tes- 
tator for  his  services  as  their  clerk,  the  alleged  debts  are  in 
respect  of  services,  not  chargeable  on  the  rates,  but  for 
which  the  Commissioners  are  personally  liable.  By  the 
68th  section  of  the  17  &  18  Vict.  c.  125,  the  plaintiff  in  any 
action,  except  replevin  and  ejectment,  may  endorse  on  the 
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writ  that  be  intends  to  claim  a  writ  of  mandamus,  and  the 
plaintiff  may  thereupon  claim  in  the  declaration  **  a  writ  of 
mandamus  commanding  the  defendant  to  fulfil  any  duty  in 
the  fulfilment  of  which  the  plaintiff  is  personally  interested.*' 
Here  there  is  no  duty  on  the  part  of  the  Commissioners  which 
may  not  be  enforced  by  action ;  for  this  is  merely  a  case  of 
nonpayment  of  simple  contract  debts.  By  the  13th  section  of 
the  2  &  3  Vict.  c.  Ixiii.,  the  Commissioners  may  appoint  a 
clerk  and  other  officers ;  and  may,  out  of  the  monies  which 
shall  arise  and  be  collected  by  virtue  of  that  Act,  allow 
and  pay  to  such  officers  such  salaries  or  allowances  as  the 
Commissioners  shall  think  reasonable.  By  the  16th  sec- 
tion, the  Commissioners  may  sue  and  be  sued,  for  or  in 
respect  of  any  matter  or  thing  relating  to  that  Act,  in  the 
name  of  their  clerk.  By  section  69,  *'  for  raising  money  to 
defray  the  expenses  attending  the  obtaining  of  that  Act, 
and  of  carrying  into  execution  the  several  purposes  thereof,** 
the  Commissioners  are  empowered  to  make  an  equal  rate, 
not  exceeding  2s,  6d.  in  the  pound,  upon  the  occupiers  of 
all  houses,  &c.,  within  the  town;  but  the  71st  section  em-> 
powers  the  ratepayers,  in  case  it  is  not  sufficient,  to  increase 
it  to  5«.  The  94th  section  prescribes  the  mode  in  which 
the  rates  shall  be  applied ;  viz.,  in  the  first  place,  in  paying 
the  interest  of  monies  due  and  owing  on  the  credit  of  the 
rates,  then  in  defraying  the  costs,  charges,  and  expenses  of 
paving,  cleansing,  lighting,  draining,  and  watering  the  seve- 
ral streets,  &c,  and  of  carrying  the  several  other  purposes 
of  the  Act  into  execution,  and  afterwards  of  paying  off  the 
principal  of  monies  due  and  owing  on  the  credit  of  the 
rates,  ''and  for  no  other  use,  intent,  or  purpose  whatsoever.** 
Then  how  are  the  plaintiffs  in  a  different  position  from  any 
other  creditor  ?  If  the  debts  were  incurred  by  the  Commis- 
sioners within  the  scope  of  their  authority,  the  plaintiflb 
have  a  remedy  by  action  against  their  clerk :  Kendall  v. 


9. 

Ueavak. 
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King  {a\  Hall  v.  Taylor  (&),  and  a  judgment  against  him  18G2. 
would  create  a  duty  which  might  be  enforced  by  mandamus ;  ^^^ 
Regina  v.  The  Local  Board  of  Health  of  Rotherham  (c). 
But  there  is  no  instance  of  a  mandamus  having  been  granted 
where  the  sum  claimed  might  be  recovered  by  action  of 
debt.  If  it  were»  the  Statute  of  Limitations  might  be  de- 
feated, for  that  statute  is  no  bar  to  a  writ  of  mandamus : 
Ward  V.  Loumdes  {d).  In  Regina  v.  The  Hull  and  Selbjf 
Railway  Company  {e\  the  Court  refused  to  grant  a  manda- 
mus because  the  party  had  an  equally  effectual  remedy  by 
action  of  debt.  The  claim  to  the  writ  is  in  respect  both  of 
the  agreed  salary  and  the  services  for  which  the  Commis- 
sioners are  personally  liable,  and  therefore  the  declaration, 
being  bad  as  to  part,  is  bad  altogether.  Moreover,  assuming 
that  the  agreed  salary  might  be  paid  out  of  the  rates,  there 
is  no  specific  fund  charged  with  the  payment  of  it.  In  Hall 
V.  Taylor  (b),  the  Act  expressly  authorized  the  Commis- 
sioners to  pay  the  wages,  salary  and  allowances  of  their 
officers  out  of  monies  to  be  raised.  Here  there  is  no  obli- 
gation on  the  part  of  the  Commissioners  to  pay  any  parti- 
cular creditor,  or  to  levy  rates  for  that  purpose,  at  all  events 
until  judgment  has  been  obtained  in  an  action  of  debt 
against  their  clerk.— (He  reserved  the  argument  in  support 
of  the  pleas  until  the  question  as  to  the  mandamus  was 
disposed  of.) 

Coleridge  (with  whom  was  Ltuh  and  Lopez),  for  the 
plaintifis.— First,  the  claims  of  the  plaintiffs  are,  in  effect, 
charges  on  the  rates,  and  therefore  enforceable  by  manda- 
mus. This  case  is  distinguishable  from  Kendall  v.  King  (a). 
There  the  "  Committee  of  Visitors"  were  authorized  by  the 
8  &  9  Vict.  c.  129,  to  contract  for  plans  for  the  erection  of  a 

(a)  17  C.  B.  483.  (d)  1  £.  &  £.  940. 

(i)  E.  B.  &  E.  107.  («)  6  Q.  B.  70. 

(e)  8  E.  &  B.  906. 
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1862.       lunatic  asylum,  aiid  they  were  enabled  to  sue  and  be  sued 
in  the  name  of  their  clerk*     Therefore,  the  proper  remedy 
for  a  breach  of  contract  was  by  an  action  against  them  in 
the  name  of  their  clerk ;  and,  when  judgment  was  obtained, 
that  would  create  a  duty  to  pay  which  might  be  enforced  by 
mandamus.     But  here  there  is  no  occasion  for  such  a  cir- 
cuitous mode  of  proceeding,  because  the  69th  section  of  the 
2  &  3  Vict  c.  IxiiL,  has  created  a  duty  on  the  part  of  the 
Commissioners  within  the  meaning  of  the  68th  section  of  the 
Common  Law  Procedure  Act,  1854.  [Mtartin,  B. — Aland- 
lord  might  as  well  ask  for  a  mandamus  to  compel  a  tenant  to 
pay  his  rent]    It  is  not  contended  that  mandamus  will  lie 
where  the  debt  might  be  recovered  by  action,  but  it  is  no 
objection  to  an  application  for  a  mandamus,  that  the  object 
is  to  enforce  payment  of  a  debt     Secondly,  the  Statute  of 
Limitations  does  not  apply.    The  writ  of  mandamus  given 
by  the  68th  section  of  the  Common  Law  Procedure  Act, 
1854,  is  founded  on  the  same  principle  as  the  prerogative 
writ  of  mandamus,  viz.,  that  there  is  a  duty  which  the  party 
is  bound  to  perform ;  and  in  such  a  case  the  Statute  of  Limi- 
tations cannot  be  pleaded :  fFard  v.  Lowndes  (a).   [^Marim, 
B. — In  that  case  there  was  a  duty,  properly  so  called.]    The 
relation  of  debtor  and  creditor  existed  as  much  in  that  case 
as  in  this.    Thirdly,  the  same  observation  will  apply  to 
the  plea  that  no  signed  bill  was  delivered.    Fourthly,  as  to 
the  plea  that  the  rate  would  be  retrospective,  the  cases  of 
Beffi$ia  v.  Bead  (b)  and  Harrison  v.  SUckney  (c)  are  authori- 
ties that  such  a  rate  may  be  made. 

Fkipson,  in  reply,  was  stopped  by  the  Court 

CuTm  adv.  vuU* 

The  judgment  of  the  Court  was  now  delivered  by 

(a)  1  £.  &  £.  940.  (b)  13  Q.  B.  524. 

(c)  2  H.  L.  108. 
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B.*-*Thi8  was  an  action  brought  by  the  exe«-        1862. 
cutora  of  one  John  Bosh^  against  the  defendant,  ''as  and      ^'^''^^ 
being  the  clerk  to  the  Commissioners  for  putting  into  execu-  «• 

tion  the  Act  for  improving  the  town  of  Bradford,  in  which 
action  the  plaintifi  claimed  a  writ  of  mandamus  under  the 
Common  Law  Procedure  Act,  1854.   The  declaration  stated 
that,  in  the  lifetime  of  the  testator,  the  Commissioners  became 
and  were  indebted  to  him  for  the  **  agreed  salary"  payable 
by  them  to  him  for  services  rendered  by  him  as  clerk  to 
the  Commiauoners,  and  also  fat  other  work,  &c,  by  him 
'*as  the  attorney  of,  and  otherwise,  for"  the  Commissioners 
in  and  about  the  business  of  the  Commissioners.     The 
declaration  alleges  that  the  said  debts  became  and  were  a 
*^  charge  on  any  monies  which  might  be  in  the  hands  of 
the  Commissi<HierB,  and  should  have  been  collected  by  them 
under  and  by  virtue  of  the  said  Act.'*     And  if  the  Commis- 
sioners should  not  have  in  their  hands  any  monies  sufficient 
to  pay  the  said  debts,  ^  then  such  debts  became  a  charge, 
and  were  chaigeable,  on  a  rate  leviable,  and  to  be  levied, 
by  the  Commisrioners  under  the  Act."    There  is  no  alle- 
gation of  matter  of  fact  than  as  above,  to  shew  that  the 
debts  became  so  chargeable.     The  declaration  then,  after 
an  allegation  that  the  plaintifis,  as  executors,  were  **  per- 
sonally interested"  in  the  rates  (which  of  course  they  would 
be  assuming  such  a  charge,  but  which  rests  entirely  on  the 
same  legal  ground  as  the  allegation  of  the  charge  itself), 
goes  on  to  aver  a  request  to  the  Commissioners  to  pay  or 
to  levy  a  rate  to  pay  the  said  debts,  and  their  neglect  and 
I'efusal  so  to  do,  and  then  claims  a  writ  of  mandamus  to 
compel  them  to  pay  out  of  any  funds  in  their  hands  or  to 
niake  a  rate  for  the  purpose. 

To  this  declaration  the  defendant  pleaded  (inter  alia)  a 
plea,  as  to  so  much  of  the  debts  as  became  due  on  simple 
contract,  that  the  cause  of  action  did  not  accrue  within  six 
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1862.       years*  and  a  plea  of  the  Attomies  Act,  and  also  a  plea  to 

^"^■^•"^^      raise  the  question  whether  the  Act  allows  of  a  retrospective 

V*  rate.     These  pl^as  have  been  demarred  to  by  the  plaintiflsy 

Beayah. 

— the  two  former  on  the  ground  that  the  statutes  pleaded  do 

not  apply  to  the  "  action  of  mandamus." 

The  declaration  is  objected  to  on  the  ground  that  it 
shews  no  right  to  a  mandamus.  It  is  manifest  that  this  is 
the  main  question  in  the  case. 

The  Local  Act,  2  &  3  Vict.  c.  Iziii.,  by  section  13,  provides 
that  the  Commissioners,  at  any  meeting,  may  nominate 
and  appoint  a  clerk,  *  *  *  and  such  other  officer  for  the 
execution  of  the  Act,  and  may,  out  of  the  monies  to  be 
collected  under  the  Act,  pay  to  such  officers  such  salaries 
and  allowances  as  the  Commissioners  think  reasonable. 
As  the  Commissioners  in  the  execution  of  the  Act  would 
or  might  have  to  buikl  sewers  and  other  works,  pave  streets 
and  keep  them  in  repair,  provide  engines,  lamps,  &c.,  it 
is  obvious  there  would  or  might  be  a  necessity  for  various 
other  officers  besides  those  specially  mentioned  in  the  Act, 
and  of  a  permanent  character,  such  as  an  engineer,  a  sur- 
veyor, a  superintendent  of  firemen,  a  scavenger,  and  the 
like ;  and  there  is  a  distinction  between  the  employment  of 
such  **  officers'*  and  the  casual  services  of  others,  such  as 
attomies,  who  might  be  from  time  to  time  employed  by 
the  Commissioners,  more  or  less^  for  the  purposes  of  the 
Act  or  other  business  arising  out  of  their  acts  as  Com- 
missioners. 

Beyond  the  agreed  salary  of  the  clerk,  who  may  or  may 
not  be  an  attorney,  there  is  no  power  to  pay  out  of  the 
rates  for  the  services  of  an  attorney,  simply  as  such,  save  so 
far  as  it  may  be  gathered  from  the  section  referred  to,  and 
the  general  terms  of  the  rating  clause  (sect.  69),  to  make 
rates  to  defray  the  expense  of  *'  carrying  into  execution 
the  several  purposes  of  the  Act;**  or  from  a  subsequent 
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clause  (sect  94)  in  **  paving,  cleansing,  lighting,  draining 
and  watering  the  streets  and  places  of  the  town,  and  other- 
wise improving  the  same,  and  of  carrying  the  other  purposes 
of  the  Act  into  execution.** 

In  respect  to  the  power  of  the  Commissioners  to  make 
sewers,  provision  is  made,  by  sect.  28,  for  compensation  to 
persons  injured  or  damnified  by  the  necessary  works ;  and, 
in  sect.  31,  there  is  a  power  to  take  stone  on  lands  not 
garden  ground,  &c.,  paying  compensation.  Of  course  the 
legal  expenses  in  proceedings  within  the  powers  of  the 
Act  would  as  much  be  within  the  scope  of  the  rating 
clause,  **  as  expenses  of  carrying  the  Act  into  execution," 
as  the  payment  of  the  compensation  itselE 

But  in  cases  of  works  by  which  parties  were  unneces- 
sarily injured,  and  for  which  they  might  maintain  actions, 
or  in  cases  of  materials  unlawfully  taken,  the  Commis- 
sioners might  be  liable,  or  such  of  them  as  authorized  the 
Acts;  and  the  expenses  thereby  incurred  could  not  be 
charged  on  the  rates  as  the  expenses  of  carrying  *^  into 
execution  the  purposes  of  the  Act.** 

So,  as  to  their  powers  under  sect.  41  to  lay  gas  pipes ; 
they  are,  under  sections  42  and  43,  expressly  made  liable 
for  letting  gas  escape,  or  letting  foul  liquid  run  into  the 
river,  &c.,  and  so,  in  sect  44,  as  to  contamination  of  water 
by  g^  >  ADcl  sect  46  expressly  provides  that  nothing  in  the 
Act  is  to  prevent  the  Commissioners  from  being  indicted 
for  a  nuisance.  Expenses  incurred  by  the  Commissioners 
in  defending  such  indictments  or  other  proceedings  for 
wrongful  acts  of  theirs  not  authorized  by  the  Act,  could 
hardly  be  deemed  expenses  of  carrying  out  the  purposes  of 
the  Act,  and  therefore  could  not  be  paid  out  of  the  rates. 

It  is  not  necessary  to  notice  any  more  of  the  provisions 
of  the  Act  except  that,  in  sect.  16,  it  is  provided  that  the 
Commissioners  ''may  sue  and  be  sued,  for  or  in  respect  of 
any  matter  or  thing  relating  to  this  Act,  in  the  name  of  their 
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clerk  for  the  time  being,*'  the  clerk  to  be  paid  out  of  the 
monies  to  be  raised  by  virtue  of  the  Act  all  such  damages, 
costs  and  charges  as  he  shall  be  put  to,  by  reason  of  his 
being  so  made  plaintiff  or  defendant,  and  shall  not  be  per- 
sonally answerable  or  liable  for  the  payment  of  the  same 
unless  the  suit  shall  arise  in  consequence  of  his  own  wiliiil 
neglect  or  default,  or  shall  have  been  brought  or  defended 
without  the  order  or  direction  of  the  Commissioners. 

This  proviso  implies,  we  think,  what  has  already  been 
intimated^  namely,  that  there  may  be  cases  in  which  wrong- 
ful acts  had  been  done^  which  the  Commissioners  as  a  body 
disclaimed  or  might  disclaim,  and  which  had  not  been  done 
in  pursuance  of  any  directions  or  order  of  theirs;  nor  by 
any  one  engaged  in  the  carrying  out  of  their  directions  and 
for  which,  therefore,  the  persons.  Commissioners  or  othen^ 
who  had  done  or  directed  such  acts  would  be  personally 
liable,  and  for  the  same  reason,  the  clerk,  as  representing 
the  Commissioners,  could  not  be  rightly  sued,  and  so  could 
obtain  a  verdict  and  his  costs ;  or,  even  if  it  should  appear 
that  the  Commissioners  were  by  reason  of  the  assent  of  any 
five  of  them  liable  for  the  acts  complained  of,  the  effect  of 
the  Commissioners,  as  a  body,  declining  to  direct  the  derk 
to  defend,  would  be,  practically,  that,  as  the  costs  and 
damages  could  not,  then,  come  out  of  the  rates,  they  would 
be  thrown  upon  such  Commissioners  as  had  directed  the 
acts,  and  who  therefore  would  be  made  personally  liable 
both  for  the  damages  and  the  costs  of  the  defence. 

There  are  then  various  ways  in  which  we  think  the 
Commissioners  might  retain  the  services  of  an  attorney  in 
matters  relating  to  their  duties  and  their  business  as  Com- 
missioners, and  yet  for  such  services  they  could  not  chaige 
the  rates  and  would  be  personally  liable. 

The  allegation  in  the  declaration  on  which  the  whole 
depends  is,  that  the  Commissioners  became  indebted  to  the 
testator  for  agreed  salary  as  their  clerk  and  also  for  services 
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as  attorney  and  otherwise  rendered  by  him  on  their  retainer        1862. 
and  in  and  about  their  business,  that  is,  the  retainer  and 
business  and  request  of  *^  the  Commissioners'*  not  saying 
as  such  Commissioners. 

Now,  as  regards  the  first  head  of  claim,  the  ''agreed 
salary  as  clerk  to  the  Commissionera  duly  nominated  and 
appointed  in  that  behalf,''  that  might  probably  be  brought 
within  the  express  power  to  pay  salaries  of  officers  out  of 
rates ;  but  there  is  a  great  distinction  between  that  and  the 
other  head  of  claim  for  services  to  the  Commissioners  which 
might  have  been  services  &r  which  they  would  have  no 
authority  to  pay  out  of  the  rates,  and  for  which  they  would 
only  be  personally  liable.  The  pleas  proceed  on  this  dis- 
tinction, the  plea  of  the  Statute  of  Limitations  being  to  so 
much  of  the  said  debts  as  are  on  simple  contract,  whilst  the 
plea  of  the  Attomiea  Act  is  except  as  to  the  agreed  salary. 

The  claim  for  services  as  distinct  from  agreed  salary  is 
one  for  which  the  Commissionera  might  only  be  personally 
liable  and  for  which  the  rates  might  not  Assuming  this 
distinction  to  be  correct,  the  argument  on  the  part  of  the 
defendants  was  that  the  claim  of  the  writ  being  entire  and 
referring  to  boih  the  debts,,  the  declaration  must  be  deemed 
entire,  and  if  bad  in  part  was  bad  in  toto. 

But  it  was  further  argued,  on  the  part  of  the  defendant, 
that  although,  as  to  the  claim  for  the  agreed  salary,  it  might 
be  one  that  could  be  paid  out  of  the  rates,  yet  no  specific 
fund  was  chaiged  with  the  payment  of  the  debts  claimed 
by  the  plainti£P,  and  there  was  no  obligation  to  pay  any  par- 
ticular creditore  nor  to  raise  rates  for  the  purpose,  and  that 
there  would  be  no  such  duty  or  obligation  at  least  until  the 
Commissionera  had  been  sued  by  their  clerk  in  an  action 
of  debt  and  judgment  recovered  i^ainst  them. 

In  Benson  v.  Pati/(a),  it  was  held  that  the  right  to  a 

(a)  6  E.  &  B.  273. 
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1862.        mandamus  does  not  extend  to  the  fulfilment  of  duties  arising 

"^^^-^      from  mere  penonal  contract.     And  though,  in  the  subee- 

V-  quent  case  of  Norris  v.  The  Irish  Land  Company  (a),  it  was 

BSAYAN.  i_  U 

held  that  the  remedy  is  not  restricted  to  cases  where  the  old 
writ  of  mandamus  would  have  lain,  no  case  seems  to  have 
done  awaj  with,  in  respect  of  the  action  of  mandamus,  the 
doctrine  which  always  applied  to  the  writ  of  mandamus, 
that  it  does  not  lie  where  there  is  any  other  remedy. 

Thus,  in  the  case  cited  and  relied  on  by  the  counsel  for 
the  defendant,  Kendall  v.  King{b\  where  an  action  was 
brought  by  an  architect  against  a  committee  of  visitors  of 
county  asylums  in  the  name  of  their  clerk,  on  a  contract 
entered  into  by  a  former  committee,  it  was  held  that  the 
action  would  lie,  and,  per  WtUiams,  J.,  that  the  judgment 
would  be  enforceable  by  mandamus,  the  clerk  not  being 
personally  liable.  The  case  of  Hall  v.  Taylor  (c)  tends  to 
the  same  conclusion. 

In  fVard  v.  Lovmies  (d)  the  debt  had  been  originally 
incurred  by  Commissioners  under  a  local  Act,  and  their 
property  had  been  by  statute  transferred  to  the  Board  of 
Health,  and,  by  implication,  the  debt  was  thus  charged  on 
the  rates ;  and  though  the  Commissioners  might  originally 
have  been  personally  liable,  clearly  the  Board  of  Health 
was  not,  and  as  regards  them  the  debt  was  only  a  chaige 
upon  the  rates.     That  was  the  ground  of  the  decision  in 
the  Court  of  error  that  mandamus  would  lie.     The  Court 
held  in  effect  that  it  was  not  a  charge  or  expense  incurred 
by  the  Board,  and,  per  Byles,  J.,  **  mandamus  lies  where 
there  is  a  duty  to  perform  and  no  means  of  enforcing  it  by 
action.** 

It  was  further  said,  <*  the  debt  was  there  chaiged  op  the 
rates  by  statute,  and  an  implied  power  was  given  to  make  a 

(a)  8  Q.  B.  512.  (e)  £.  B.  &  E.  107. 

lb)  17  C.  B.  483.  (d)  1  E.  &  E.  940.  956. 
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rate  to  raise  the  money/'    Of  course,  where  the  statute  had        1862. 

created  the  chaige,  it  created  a  duty  to  liquidate  it  and  to 

levy  rates  for  the  purpose,  and,  as  was  said  per  Erie,  C.  J., 

**  there  are  no  means  to  enforce  the  levying  of  a  rate  but 

by  mandamus.*^    And  if  the  only  remedy  is  by  enforcing 

the  levying  of  a  rate,  of  course  the  remedy  must  be  by 

mandamus. 

But  as  regards  a  portion  of  the  present  claim  there  is 
nothing  sufficient  to  shew  that  it  could  be  lawfully  levied 
out  of  the  rate.  And  even  as  regards  the  claim  for  salary, 
which  perhaps  might  be,  it  by  no  means  follows  that  it 
could  not  be  recovered  by  action  of  debt,  and  that  there 
was  no  other  remedy  than  by  enforcing  the  levying  of  a 
rate. 

As  regards  the  claim  for  services  as  an  attorney,  as- 
suming them  to  have  b^en  retained  by  the  Commissioners 
within  the  scope  of  their  authority  as  such,  then,  as  in 
Kendall  v.  Kinff,  an  action  would  lie  against  their  clerk  on 
their  behalf,  and  on  the  judgment  a  mandamus  would  lie, 
for  the  judgment  would  affirm  a  debt  or  duty  from  the 
Commissionert  as  such.  But  until  then  non  constat  that 
there  is  any  such  debt  or  duty ;  but  only  a  claim  of  it,  the 
proper  remedy  for  which  is  the  action  of  debt.  And 
although,  no  doubt,  in  fFard  v.  Loumdes  it  was  held  that 
where  a  debt  is  of  such  a  nature  that  a  mandamus  will  be 
granted  to  enforce  it,  and  is  the  proper  remedy,  the  amount 
nx2Lj  be  ascertained  in  the  action  of  mandamus,  neither  that 
nor  any  other  case  has,  that  we  are  aware,  determined  that 
the  claim  to  the  debt  or  duty  may  be  litigated  therein. 
On  the  contrary,  the  language  of  the  Common  Law  Pro- 
cedure Act,  1854,  sect.  68,  rather  excludes  this  view,  for  it 
enacts  that  an  action  of  mandamus  shall  lie  to  compel  the 
performance  of  a  duty,  and  it  thus  assumes  and  implies 
that  the  duty  exists  when  the  action  is  brought  and  the 
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1862,  claim  to  a  mandamus  is  inserted  in  the  writ  Now,  the 
mandamus  in  this  case  is  to  pay  out  of  the  rates,  or  to  levy 
rates  for  the  purpose.  It  is  objected  that  the  writ  is  bad 
for  being  in  the  alternative.  But  passing  this  by,  both 
branches  of  the  alternative  assume  and  imply  a  legal  duty, 
when  the  writ  of  mandamus  issued,  to  pay  these  claims  out 
of  the  rates,  or  levy  rates  for  the  purpose,  and  this  without 
even  idleging  that  the  services  were  rendered  to,  or  on  the 
retainer  or  request  of  the  Commissioners  as  such,  or  for 
business  in  carrying  out  the  purposes  of  the  Act.  As- 
suming the  services  not  to  have  been  ^  in  execution  of  the 
powers  of  the  Act,''  then  they  would  not  be  even  payable 
out  of  the  rates. 

As  the  Commissioners  are  a  fluctuating  body,  and  it  is 
possible  that  the  present  Commissioners  know  not  whether 
the  services  now  claimed  for  were  in  execution  of  the 
purposes  of  the  Act,  and  so  payable  out  of  the  rates,  there 
could  hardly  be  a  legal  duty  on  them  to  pay  for  those 
services  out  of  the  rates,  and  make  rates  for  the  purpose 
before  that  had  been  legally  determined. 

It  is  true  that  in  the  declaration  there  is  an  averment 
that  the  Commissioners  were  indebted  for  services  ren- 
dered in  their  retainer  in  and  about  the  business  of  the 
said  Commissioners,  but  it  is  nowhere  alleged  that  they 
were  indebted  as  stich  Commissioners  for  services  done  in 
carrying  the  Act  into  execution ;  and,  even  if  it  were  so, 
that  would  only  be  uniting  in  one  and  the  same  claim  an 
action  of  debt  with  one  of  mandamus. 

It  is  clear,  according  to  Kendall  v.  King^  that  an  action 
would  lie  against  the  clerk  of  the  Commissioners,  assuming 
the  services  such  as  would  be  properly  payable  out  of  the 
rates ;  and  then  that  a  remedy  by  mandamus  may  be  bad 
on  the  judgment:  but  if  the  services  were  not  such  as 
would  be  payable  out  of  the  rates,  it  is  clear  that  no  action 
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Would  lie  against  the  CommtssioDera  by  their  clerk  at  all, 
and  that  there  could  be  no  recourse  to  the  rates,  and  of 
course  in  that  case  no  remedy  by  mandamus. 

It  seems  to  us  to  follow  that  the  declaration  is  bad,  and 
on  the  same  principle  that  the  two  former  of  the  pleas 
demurred  to  are  good. 

In  Ward  t.  Loumdes  it  was  held  that  there  is  no  statute 
of  limitations  which  can  be  taken  as  applying  to  the  action 
of  mandamus  (and  a  similar  remark  would  apply  to  the  plea 
of  the  Attomies'  Act).  If  we  hold  the  case  to  be  one  for  a 
mandamus,  when,  until  a  judgment  has  been  recoyered, 
the  remedy  is  by  action  of  debt,  we  depriye  a  party  of 
defences  which,  whilst  the  debt  is  in  dispute^  he  has  a  right 
to  resort  ta 

Taking  the  view  we  do,  that  the  declaration  is  bad,  we 
think  it  unnecessary  to  determine  as  to  the  last  of  the 
three  pleas  demurred  to,  which  raises  the  question  whether 
the  rate  might  be  retrospective.  Probably  that  question 
would  be  found  very  much  to  resolve  itself  however  into 
that  which  we  have  already  determined. 

In  the  opinion  of  the  Lord  Chief  Baron  and  myself  the 
judgment  of  the  Court  should  be  for  the  defendant.  My 
brothers  Martin  and  Bramwett  were  not  present  during  the 
whole  of  the  argument,  and  therefore  decline  taking  any 
part  in  the  judgment. 

Judgpnent  for  the  defendant. 
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•^"''*  ^^-  Lewm  V.  Pjsachet. 


Where  there     JJeCLARATION  on  an  indenture,  whereby  the  de- 
ls a  contract  of 


D 

apprenticeship  fendant  covenanted  that  his  son  should  faithfully  serve  the 

'     ieed|  a"^  ^ 

apprez 
unlawralli 


hy  deed|  and 

thea^rentice  plaintiff,  as  an  apprentice,  for  the  space  of  five  years. — 

qoits  the^  Breach:  that  the  son,  during  the  term,  unlawfully  absented 

^^^  himself  from  the  service  of  the  plaintiff. 
^^Tto       ^'®*  (*°^®^  alia).— That  the  defendant's  son  did  not  un- 

the  time  of  lawfully  absent  himself  as  allesed. 

action  brought,  ^ 

and  not  pro-  At  the  trial,  before  ChanneUf  B.,  at  the  last  Shropshire 
damage  up  Spring  Assizes,  it  appeared  that  the  plaintiff  was  a  grocer, 
vhenthetenn  ^Q^  that,  by  indenture  (in  the  usual  form),  the  defendant's 
8hi?^n]d^^  son  was  bound  apprentice  to  him  for  five  years  fipom  the  Ist 
^^  May,  I860.     The  son  remained  in  the  plaintiff^s  service 

until  the  18th  of  January,  1862,  when,  disputes  having 
arisen  between  them,  he  left  with  the  defendant's  sanction, 
but  against  the  will  of  the  plaintiff,  and  had  not  since  re- 
turned. The  writ  in  the  present  action  issued  on  the  10th 
of  February,  1862. 

It  was  submitted,  on  behalf  of  the  defendant,  that  the 
plaintiff  was  only  entitled  to  damages  for  the  loss  of  service 
fi*om  the  time  the  apprentice  absented  himself  until  the  time 
the  writ  issued.  It  was  contended,  on  the  part  of  the  plain* 
tiff,  that  the  absence  of  the  apprentice  was  not  of  a  tern* 
porary  nature,  but  that  the  defendant  intended  to  determine 
the  apprenticeship,  and  therefore  the  plaintiff  was  entitled  to 
damages  for  the  absence  from  the  time  the  apprentice  left 
until  the  service  would  terminate  by  the  indenture. 

The  learned  Judge  directed  the  jury  to  assess  the  damage 
for  the  respective  periods  separately.  Fhe  jury  found  \Qs. 
damages  for  the  absence  up  to  the  time  the  writ  issued,  and 


Lewis 

V. 

Pbaohkt. 
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35/.  damages  for  the  remainder  of  the  term.     A  verdict        1862. 
was  then  entered  for  the  plaintiff  for  35/.  10^.,  leave  being 
reserved  to  the  defendant  to  move  to  reduce  the  damages     ^^  »• 
to  10#. 

JP^oti,  SerjU,  in  the  following  term,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that  prospective  damages  for 
the  remainder  of  the  term  of  the  apprenticeship  were  not 
recoverable. — He  cited  Hamhkton  v.  Veere  (a). 

Gray  {Huddkstan  with  him)  now  shewed  cause, — The 
plaintiff  is  entitled  to  recover  the  full  amount  of  damage 
found  by  the  jury.  The  defendant  having  allowed  his  son 
to  absent  himself  from  the  plaintiff's  service,  the  plaintiff 
has  a  right  to  treat  the  indenture  of  apprenticeship  as  at  an 
end,  and  sue  for  damages  up  to  the  time  the  apprentice  con- 
tracted to  serve.  It  will  be  said  that  the  plaintiff  ought  not 
to  recover  prospective  damages,  because  the  apprentice  may 
return  to  the  service.  But  in  that  case  the  plaintiff  would 
have  to  wait  during  the  whole  term  before  he  could  fill  up  the 
vacancy.  A  party  to  an  executory  agreement  may,  before  the 
time  for  executing  it,  break  the  agreement,  either  by  disabling 
himself  from  fulfilling  it,  or  by  renouncing  the  contract,  and 
an  action  will  lie  for  such  breach  before  the  time  for  the  fulfil 
ment  of  the  agreement:  HodUiter  v.  De  La  Tour  (6).  If 
the  plaintiff  recovers  the  full  amount  claimed,  the  judgment 
in  this  action  will  be  a  bar  to  any  future  action ;  whereas, 
if  he  only  recover  damages  up  to  the  time  the  writ  issued, 
he  might  bring  successive  actions  at  different  periods. 

fF.  H*  Cooke,  for  the  defendant — The  case  of  Hughes  v. 
Hmqfhreye  (c)  is  an  authority  that  the  deed  is  .not  deter- 
mined by  the  apprentice  quitting  the  service ;  and  so  long 

(a)  2  Saund.  169.  {h)  2  E.  &  B.  678. 

(tf)  6  6.  &  C.  680. 

MM  2 


520 


EXCHKQtJER  RBPORTSi 

1862.  as  it  remains  in  force,  the  plaintiff  can  only  recoyer  damages 
up  to  the  time  the  writ  issued  The  plaintiff  might  at  any 
time  compel  the  apprentice  to  return  to  his  service.  More- 
over, the  declaration  is  only  framed  so  as  to  recover  damages 
for  the  loss  of  service  up  to  the  time  the  action  was  brought* 

Pollock,  C.  6. — ^This  case  is  altogether  diflerent  from 
that  of  a  servant  who  is  engaged  under  a  parol  contnct 
which  the  master  refuses  to  perform,  in  which  case  the  ser- 
vant may  recover  damages  for  the  entire  term.  Here  the 
contract  is  by  deed,  which  remains  in  force  notwithstand- 
ing the  apprentice  has  absented  himself  from  the  service. 
The  rule  must  therefore  be  absolute  to  reduce  the  damages 
to  lOs, 

Bramwell,  B. — I  am  of  the  same  opinion.  The  action 
is  brought  to  recover  the  damage  occasioned  by  the  appren- 
tice having  absented  himself  frx>m  the  service  of  his  master, 
and  the  question  is  whether  the  master  is  entitled  to  recover 
damages  up  to  the  time  when  the  service  would  terminate. 
In  my  opinion,  he  is  not  at  liberty  to  give  up  the  service 
of  his  apprentice  and  recover  damages  instead.  If,  indeed, 
the  parties  had  gone  to  trial  with  an  admission  that  the  deed 
of  apprenticeship  was  at  an  end,  the  case  might  have  been 
different  But,  looking  at  all  the  circumstances,  I  think 
that  the  plaintiff  is  only  entitled  to  recover  for  the  loss  of 
service  up  to  the  time  the  writ  issued. 

Channell,  B.,  concurred. 

Wilde,  B. — I  am  of  the  same  opinion.  The  difficulty  is 
created  by  this  being  a  contract  by  deed,  which  is  still  in 
force.  If  it  had  been  a  parol  contract,  our  judgment  might 
have  been  the  other  way.   But  the  plaintiff  cannot  recover 
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damages  for  the  absence  of  bis  apprentice  up  to  tbe  end  of 
the  term  while,  at  the  same  time,  he  has  a  risht  to  his 
services.  v. 

«.     ,        ,       ,  PSAOHST. 

Rule  absolute. 


IN  THE  EXCHEQUER  CHAMBER. 
(Appeal  from  the  Court  of  Exchequer.) 

Bradley  v.  Dunipace.  June  26. 

X  HIS  was  an  appeal  against  the  decision  of  the  Court  of  ^  ^o^  ^o"^- 

...  .  p*^y  at«>*d 

Exchequer  in  discharging  a  rule  to  enter  the  verdict  for  the  shipped  on 

m  g»      m  boaitl  a  yessel, 

defendant,  pursuant  to  leave  reserved  at  the  trial  (reported  of  which  the 

7  H.  &  N.  200).     The  case  stated  on  appeal  was  (so  far  as  was  master, 

material)  as  follows :-  '^^^  ^ 

1.  This  was  an  action  by  the  plaintiff,  as  indorsee  of  a  bill  ^^g^^Jatwd^^ 
of  ladine,  airainst  the  defendant,  as  master  of  a  ship  called  ^^p®  <^^^ .  ^ 

"     «^  *^    ^  and  some  eight 

**  The  Hawk,"  for  not  delivering  the  proper  quantity  of  stone  each. 

,  They  were 

goods  accordmg  to  the  bill  of  lading.  shipped  from 

2.  **The  Hawk"  was  a  steam  vessel  trading  between  aU  mixed 
Stettin  and  Hull  with  general  cargoes,  and  on  the  7  th  of  the^mMtw^ 
June,  1860,  whilst  at  Stettin  taking  in  a  general  cargo  there,  ^tSe^w^* 
a  Flour  Company,  at  Stettin,  called  "  The  Stettin  Steam  ThJmMto*^* 
Mill  Company,"  shipped  on  board  the  said  vessel  1676  bags  signed  two 
of  rye  meal.  These  bags  weighed  some  uf  them  twelve  stone  one  for  1200 

bags  and  the 

each  and  some  eight  stone  each.   But  except  what  is  stated  other  Ibr 
in  the  bills  of  lading  hereinafter  referred  to,  or  might  be  lirerabfo  to 

coder.    The 
latter  biU  of  lading  was  for  467  bags  rye  meal,  gross  35  tons,  9  ewt,  and  at  the  foot  of  it 


was  "  contents  unknown  and  not  responsible  for  weight."    The  bags  were  all  marked  alike, 

')y  marks  in  Uie  bills  of  lacGn|_ 
and  there  was  nothing  on  the  face  of  the  bills  of  lading  from  which  the  master  could  see  that 


and  no  means  were  taken  to  identify  by  marks  in  the  bills  of  lading  any  particular  bags, 


thejjT  were  intended  for  different  consignees.  When  the  ship  arrived  the  defendant  by  mistake 
dehvered  to  the  plaintiff,  who  was  consignee  of  467  bags  of  twelve  stone  each,  several  bags 
which  weighed  only  eight  stone. 

Held,  in  the  Exchequer  Chamber,  that  the  master  was  responsible  for  the  non-delivery  of 
467  bags  of  the  proper  weight. 
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1862.  gathered  firom  the  appearance  of  the  bags,  the  master  was 
Bbadlky      ^^'^  nothing  of  their  relatiye  weight  and  capacity. 

They  were  not  weighed  when  put  on  board,  and  it  was 
admitted  that  no  weighing  ever  takes  place  on  board  steam 
ships  on  taking  in  cargoes.  They  were  all  sent  on  board 
together  in  lighters  and  mixed  up  together  as  one  lot  with- 
out reference  to  their  size,  and  all  the  bags  were  marked 
with  the  same  mark,  the  mark  of  the  Flour  Company. 

3.  Nothing  was  said  or  done  at  the  time  of  shipment  to 
indicate  that  the  1676  bags  were  intended  to  be  separated 
into  two  lots  or  that  they  were  intended  for  different  con- 
signees, except  as  appears  by  the  bill  of  lading.  They 
were  accordingly  stowed  as  they  were  delivered  on  board, 
having  only  regard  to  the  trimming  of  the  ship.  Before 
sailing,  the  master  had  two  separate  sets  of  bills  of  lading 
put  before  him  for  signature,  one  for  1209  bags,  weighing 
65  tons  gross,  and  the  other  for  467  bags,  weighing  35  tons 

m 

9cwt  gross  English  weight,  making  together  the  1676  bags 
before  mentioned. 

The  bill  of  lading  for  the  467  bags,  and  on  which  this 
action  was  brought,  was  in  the  following  words:— > 

**  I,  Dunipace,  from  Hull,  captain  of  the  steamer  ship 
called  the  **  Hawk,"  which  is  now  loading  in  Stettin  in  order 
to  sail  to  Hull  (where  my  discharge  is  to  take  place),  certify 
that  I  have  received  in  the  hold  of  the  said  ship  from  the 
Directory  of  the  Steam  Mill  Joint  Stock  Company  (467) 
four  hundred  and  sixty-seven  bags  rye  meal  or  bran,  gr. 
35  t.  9  cwt  gross,  thirty-five  tons  and  nine  hundred  weight 
English  weight  under  the  subjoined  marks,  good  and  well  con- 
ditioned, in  order  (if  God  give  me  a  safe  voyage)  to  deliver 
them  in  the  like  good  condition  at  Hull  to  order,  on  pay- 
"Stettin  Steam  ment  of  the  freight  of  (15)  fifteen  shillings  British  sterling 

"Mills  Joint 

Stock  Com-      per  ton  in  full,  and  average  accustomed.     For  the  fulfil- 
^ilh"  mcnt  hereof  I  pledge  my  person,  goods  and  the  ship  with  all 
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apportenanceSy  whereof  I  have  sigaed  two  bills  of  lading  of       1862. 
like  contents  only  availing  as  one.  b"^*^*^ 

<' Stettin,  7  June,  I860.  _    ». 

*'  Robert  Dunipace." 
**  The  goods  to  be  taken  out  within  twenty-four  hours  after 
the  ship's  arrival  or  to  pay  ten  pounds  per  day  demurrage, 
and  the  goods  may  be  discharged  and  landed  by  the  broker 
at  the  risk  and  expense  of  the  receivers ;  contents  unknown, 
and  not  responsible  for  weight,  measure,  leakage,  breakage 
or  damage." 

5.  The  bill  of  lading  for  the  1209  bags  was  in  a  similar 
form,  the  weight  being  stated  therein  as  follows: — 

«  65  tons  gross,  sixty-five  tons  English  weight." 

6.  There  were  no  means  taken  by  the  shippers  to  identify, 
by  marks  in  the  bills  of  lading  or  otherwise,  any  particular 
bags  as  the  subject  of  either  bill  of  lading  particularly,  and 
nothing  took  place  from  which  the  master  could  see  they 
were  intended  for  different  consignees. 

7.  When  the  ship  arrived  at  Hull  the  defendant  delivered 
465  bags  to  the  plaintiff  as  indorsee  of  the  bill  of  lading 
mentioned  in  this  action. 

This  was  two  bags  short  of  the  plaintiff's  number,  but 
the  defendant  paid  into  Court  the  sum  of  IZ.  \0t,  to  cover 
their  value,  which  was  admitted  to  be  sufficient  for  that 
purpose. 

8.  Of  the  465  bags  delivered  to  the  plaintiff  some  were 
twelve  stone  bags  and  others  eight  stone  bags,  and  the 
whole  in  the  aggregate  weighed  only  30  ions  9  cwt.  and 
12  lbs.  And  this  action  was  brought  by  the  plaintiff  for 
the  value  of  the  difference  in  quantity  between  that  weight 
and  the  weight  stated  in  the  bill  of  lading  to  have  been 
received  on  board. 

13.  The  Court  is  to  be  at  liberty  to  draw  all  inferences 
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1862.       that  a  jury  would  be  justified  in  drawing  from  the  tacts 
i^"^T!l      above  stated. 

?1.^«  ^^*  ^^  question  for  the  opinion  of    the   Court   is, 

whether  or  not  the  defendant  is  entitled  to  have  the 
verdict  entered  for  him;  if  the  Court  shall  be  of  opinion  in 
the  negative,  then  the  verdict  for  the  plaintiff  to  stand,  and 
judgment  to  be  entered  for  him  for  the  damages  assessed 
by  the  jury,  with  costs  of  suit  If  the  Court  shall  be  of 
opinion  in  the  affirmative^  then  the  verdict  for  the  plaintiff 
to  be  set  aside  and  entered  for  the  defendant,  with  judg- 
ment for  the  defendant  accordingly, 

Overend  (with  whom  was  Quain)  now  argued  for  the 
defendant  (a). — The  contract  which  the  defendant  entered 
into  by  the  bill  of  lading  was  to  deliver  467  bags,  under  the 
subjoined  marks,  and  he  has  fulfilled  that  duty.  There  was 
nothing  to  indicate  that  any  particular  bags  were  the  subject 
of  either  bill  of  lading.  ICramptan^  J- — The  467  bags  are 
described  in  the  bill  of  lading  as  of  35  tons,  9  cwt.,  and  be 
should  have  taken  care  to  deliver  bags  of  that  weight.] 
The  contract  was  not  to  deliver  by  weight  but  acconling 
to  marks.  [Blackbunif  J. — Was  it  not  the  defendant's 
duty  to  inquire  what  particular  bags  were  intended  to 
apply  to  each  bill  of  lading?]  He  was  only  bound  to 
deliver  the  right'  number  of  bags  with  the  right  marks.  He 
has  expressly  stipulated  that  he  is  not  to  be  responsible  for 
weight  or  measure.  If  he  delivered  476  bags  of  12  stone 
each,  the  weight  would  not  exactly  correspond  with  that 
stated  in  the  bill  of  lading. 

Archibald  {Edward  James  with  him)^  for  the  plaintiff. — 

(a)  Before  Wighiman,  J.,  WOUamt,  J.,  Crompton,  J.,  WiUu,  J*, 
Byl^9i  J*}  ati<l  Blackburn^  J. 
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This  b  not  a  question  as  to  the  duty  of  the  master,  but  one       1862. 
of  contract,  and  depends  on  the  meaning  of  the  bill  of     ^^"*^ 
ladine.    The  defendant  was  bound  to  deliver  467  baes  v. 

weighing  in  the  gross  35  tons,  9  cwt.  He  could  only  do 
that  by  delivering  467  bags  of  12  stone  each.  Freight  is 
payable  upon  the  tonnage  mentioned  in  the  bill  of  lading. 
Though  467  bags  of  12  stone  each  may  not  exactly  corres- 
pond with  the  weight  mentioned  in  the  bill  of  lading,  the 
defendant  has  undertaken  to  deliver  them.  If  there  is  any 
difficulty,  it  arises  from  the  negligence  of  the  defendant  in 
signing  bills  of  lading  without  ascertaining  the  particular 
bags  which  were  intended  to  apply  to  each.  The  stipu- 
lation that  the  defendant  shall  not  be  responsible  for  weight 
is  merely  for  his  protection  in  case  of  diminution  of  weight 
by  evaporation  or  consumption  by  vermin. 

Overend  repMedu 

WiQHTMAN,  J. — We  are  all  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  affirmed.  No  doubt  the 
captain  of  the  ship  acted  very  imprudently  in  signing  bills 
of  lading  in  this  form,  and  the  consignors  are  in  some 
respects  to  blame ;  but  the  question  is  whether  the  captain 
ought  to  have  delivered  to  the  plaintiff  467  of  the  larger 
bags.  In  the  bills  of  lading  no  particular  bags  are  indicated 
by  marks;  and  the  only  indication  from  weight  is  the 
words  <<467  bags  eye  meal  bran,  gross  35  tons,  9  cwt,* 
and  they  are  to  be  delivered  on  payment  of  the  freight  of 
I5s.  per  ton.  It  appeared  from  the  parol  evidence,  which 
was  admissible  to  explain  the  bill  of  lading,  that  bags  of 
two  sizes  were  shipped  on  board,  some  of  12  stone  each 
and  some  of  8  stone  each,  and  it  is  obvious  that  the  master 
could  only  fulfil  his  contract  by  delivering  to  the  plaintiff 
467  bags  of  the  larger  size.     It  may  be  that  the  weight  of 
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those  bags  was  not  exactly  that  mentioiied  in  the  bill  of 
lading,  bat  by  the  tenns  of  it  the  captain  was  not  lespon* 
siUe  for  weight,  or  measure.  If  the  467  bags  did  not 
exactly  weigh  what  was  stated,  the  pUuntiff  conld  not 
refuse  them ;  but  the  weight  is  mentioned  for  the  purpose 
of  indicating  what  bags  the  master  was  bound  to  deliver 
and  the  plaintiff  was  bound  to  accept,  vix.,  the  laiger  bags. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  fivm  the  Court  of  Exchequer.) 


June  2^ 


Lixpus  v.  London  Genebal  Omnibus  Company. 


STdS-"*'  Error  on  a  WU  of  exceptions.— The  declaration  stated 
ants' omnibus  that  before  and  at  the  time  of  the  committine  of  the 
grievancesi  &c,  the  plaintiff  was  lawfully  possessed  of  an 
omnibus  and  harness,  and  of  horses  drawing  the  same, 
which  were  in  a  certain  public  highway.  And  the  de- 
fendants were  then  possessed  of  another  omnibus,  and  of 
horses  drawing  the  same,  which  were  then  under  the  care, 
government  and  direction  of  a  servant  of  the  defendants, 
who  was  then  driving  the  same  in  and  along  the  same 
highway.     Nevertheless  the  defendants,  by  their  said  ser* 

pulled  across 
the  plaintiff's 

omnibus  to  prerent  it  passing  him.  The  defendants  had  giren  instructions  to  their  drivw 
not  to  obstruct  any  omnibus.  The  Jud^e  directed  the  jury  that  a  master  was  responsible  for 
the  reckless  and  improper  conduct  of  nis  servant  in  the  course  of  the  s^rioe :  that  if  the 
jury  beUeved  that  the  defendants'  driver,  being  dissatisfied  and  irritated  with  the  plaintiffs 
driver,  acted  recklessly,  wantonly,  and  improperly,  but  in  the  course  of  the  service  and 
employment,  and  doing  that  which  he  believed  to  be  for  the  interest  of  the  defendants,  then 
ihev  were  responsible :  that  if  the  act  of  the  defendants'  driver,  although  a  reckless  driving 
on  his  part,  was  nevertheless  an  act  done  by  him  in  the  course  of  his  service,  and  to  do  that 
which  be  thought  best  to  suit  the  interest  of  his  employers,  and  so  to  interfere  with  the  tnda 
and  business  of  the  other  omnibus,  the  defendants  were  lesponsible :  that  the  instructions 

S'ven  to  the  defendants*  driver  were  immaterial  if  he  did  not  pursue  them ;  but  if  the  act  of 
e  defendants'  servant  was  an  act  of  his  own,  and  in  order  to  effect  a  purpose  of  his  own. 
the  defendants  were  not  responsible. — Heldy  in  the  fb^chequer  Chamber,  that  the  direction 
was  right:  Wiffktmarit  J.,  dissentiente. 


droTeicaenxM 
the  road  in 
front  of  a 
rival  omnibus 
banging  to 
the  plaintiff 
which  was 
thereby  over- 
turned.   In 
an  action 
against  the 
defendants, 
the  driver  of 
their  omnibus 
said  that  he 
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▼anty  80  careleaslyy  negligently,  and  improperly,  drore* 

go? emed,  and  directed  their  said  omnibus  and  horees,  that 

by  and  throngh  the  mere  carelessness,  negligence,  and  •- 

imwoper  conduct  of  the  defendant  by  their  said  servant  in      GnsBAL 

OiiaiBvaCo 
that  behalf,  the  said  horses  and  omnibus  of  the  defendants 

ran  against  and  came  in  collision  with  the  horses  and 

omnibus  and  harness  of  the  plaintiff,  and  oyertumed  and 

broke  to  pieces  and  damaged  the  said  omnibus  and  harness 

of  the  plaintiff,  and  bruised,  wounded,  and  injured  one  of 

the  horses  of  the  pliuntiff.    By  means  whereof  the  plaintifiF 

was  put  to  and  necessarily  incurred  expense  in  and  about 

endeavouring  to  cure  his  said  horse  and  repairing  the 

damage  done  to  his  said  harness  and  omnibus^  &c. 

Plea. — ^Not  guilty. — Issue  thereon. 

The  cause  was  tried,  before  Martin,  B.,at  the  Middlesex 
Sittings  after  Michaelmas  Term,  1861.  The  bill  of  excep- 
tions set  out  the  Judge*s  note  of  the  evidence,  which  was 
(in  substance)  as  follows: — 

The  driver  of  the  plaintiflTs  omnibus  stated  that  on  the 
27th  August  he  left  the  Bank  for  Hounslow.  After  he  had 
passed  Sloane  Street  and  was  going  towards  Kensington,  he 
stopped,  about  the  barracks  at  Knightsbridge,  to  take  up 
two  passengers.  The  defendants*  omnibus  then  passed 
him,  and  got  ahead,  eighty  to  a  hundred  yarda  In  passing, 
the  driver  eased  his  pace,  and  witness  went  on  at  his 
regular  pace  and  overtook  him.  There  was  room  in  the 
road  for  five  or  six  omnibuses.  When  witness  got  up  to 
the  defendants*  omnibus,  it  was  on  the  off  side  of  the  road 
rather  than  the  near;  but  there  was  plenty  of  room  to  pass. 
As  witness  was  going  to  pass,  the  driver  of  the  defendants' 
omnibus  pulled  across  the  road,  and  one  of  the  hind  wheeb 
touched  the  shoulder  of  witness's  near  horse.  Witness 
called  out  and  tried  to  pull  up,  but  couki  not.  There  was 
a  bank  there,  and  the  defendants'  driver  forced  the  wit- 
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nesB'fl  off  hone  on  to  the  bank.  The  wheels  of  plaintiff's 
omnibus  went  on  the  bank  and  threw  the  omnibus  over. 
On  cross-ezaminaUon  the  witness  stated  that  the  defen- 
dants' driver  pulled  his  horses  towards  the  witness's  hones 
to  prevent  him  passing. 

Another  witness  stated  that  the  defendants'  driver  drove 
across  the  road  purposely  to  prevent  the  progress  of  the 
plaintiff's  omnibus,  and  that  be  considered  it  a  reckless 
piece  of  driving. 

On  behalf  of  the  defendants,  the  driver  of  their  omnibus 
stated  that  he  passed  the  plaintiff's  omnibus,  when  the 
driver  pulled  up  on  his  near  side  to  take  up  the  two  pas- 
sengers. Afterwards  the  plaintiff's  driver  put  hb  horses 
into  a  gallop  to  overtake  the  defendants'  omnibus.  The 
witness  proceeded  to  say : — **  I  pulled  across  him  to  keep 
him  from  passing  me,  to  serve  him  as  he  had  served  me. 
His  omnibus  ran  upon  the  bank  and  turned  over  on  its 
side.    I  pulled  across  on  purpose." 

The  witness  stated  that  he  was  furnished  with  the  follow- 
ing card: — 

*'  London  General  Omnibus  Company  (Limited).** 

<< Attention  is  particularly  directed  to  the  following  n^^- 
lation  of  the  Company,  and  the  drivers  are  desyped  to  act 
in  accordance  therewith. 

"  During  the  journey  he  must  drive  his  horses  at  a  steady 
pace,  endeavouring  as  nearly  as  possible  to  work  in  con- 
formity with  the  time  list  He  must  not  on  any  account 
race  with  or  obstruct  another  omnibus,  or  hinder  or  annoy 
the  driver  or  conductor  thereof  in  his  business  whether 
such  omnibus  be  one  belonging  to  the  Company  or  other- 
wise. 

'*  By  Order.— A.  G.  Church,  Secretary, 

"31,  MooigateSt." 
Another  witness,  who  was  a  passenger  on  the  defendants* 
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omnibus,  stated  that  at  Knightsbridge  there  was  a  conten-       1862. 

tioD  between  the  conductors  of  the  two  omnibuses  which      ^T^''^^^ 

LniFOB 

should  have  three  ladies,  who  got  into  the  plaintiff's  omni-  «• 

bo..  The  defendants'  driver  wished  to  go  on;  the  plain.  .JTi^^ 
tiff's  drove  him  across  the  road,  so  that  he  could  not  go  on. 
The  defendants'  driver  said:  '*I  will  serve  you  out  when  I 
get  on  the  road."  The  plaintiff's  omnibus  went  on  first,  and 
stopped  at  the  barracks  to  take  up  two  passengers,  when  the 
defendants'  omnibus  passed  it  When  near  Gore  Lane,  the 
defendants'  driver  maliciously  and  spitefully  drove  his  horses 
suddenly  to  the  footpath,  not  allowing  the  after  omnibus 
any  space  at  alL" 

Martin,  B.,  directed  the  jury  ''that,  when  the  relation  of 
master  and  servant  existed,  the  master  was  responsible  for 
the  reckless  and  improper  conduct  of  the  servant  in  the 
course  of  the  service ;  and  that  if  the  jury  believed  that  the 
real  truth  of  the  matter  was  that  the  defendants'  driver, 
being  dissatisfied  and  irritated  with  the  plaintiff^s  driver, 
whether  justly  or  unjustly,  by  reason  of  what  had  occurred, 
and  in  that  state  of  mind  acted  recklessly,  wantonly,  and 
improperly,  but  in  the  course  of  his  service  and  employ- 
ment, and  in  doing  that  which  he  believed  to  be  for  the 
interest  of  the  defendants,  then  the  defendants  were  re- 
sponsible for  the  act  of  their  servant:  that  if  the  act  of  the 
defendants'  driver,  in  driving  as  he  did  across  the  road  to 
obstruct  the  plaintiff's  omnibus,  although  a  reckless  driving 
on  his  part,  was  nevertheless  an  act  done  by  him  in  the 
course  of  his  service,  and  to  do  that  which  he  thought  best 
to  suit  the  interest  of  his  employers  and  so  to  interfere  with 
the  trade  and  business  of  the  other  omnibus,  the  defendants 
were  responsible :  that  the  liability  of  the  master  depended 
upon  the  acts  and  conduct  of  the  servant  in  the  course  of 
the  service  and  employment ;  and  the  instructions  given  to 
the  defendants'  driver,  and  read  in  evidence  to  the  jury. 
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1862.  were  itnmalerial  if  the  defendants'  driver  did  not  puraae 
j^^j^  them;  but  that  if  the  trae  character  cvf  the  act  of  the 
.  *-  defendants*  servant  was,  that  it  was  an  act  of  his  own^  and 

GuBmiJb     in  order  to  effect  a  purpoee  of  his  own.  the  defendants  were 
not  responsible." 

The  defendants'  counsel  excepted  to  the  said  roling,  fcr 
that  the  said  Baron  misdirected  the  jury  in  telling  and 
directing  them  as  aforesaid ;  and^  further^  that,  the  learned 
Baron  ought  to  have  told  the  jury  that,  if  they  believed  that 
the  defendants'  driver  wilfully  drove  across  the  road  as 
aforesaid,  even  for  the  purpose  of  merely  obstructing  the 
phuntiff*s  omnibus,  the  defendants  were  not  respoosiUe, 
and  he  ought  to  have  told  and  directed  the  jury  that  ix  an 
act  wilfully  done  by  the  servant  of  the  defendants  against 
the  <»derB  of  his  employers  contained  in  the  said  paper  or 
caitl,  even  though  at  the  time  of  doing  it  he  was  in  the 
course  of  driving  for  his  employers^  the  defendants  were 
not  responsible :  that  the  learned  Baron  ought  to  have  told 
the  jury  that  there  was  no  evidence  to  justify  them  in  finding 
that  the  driver  of  the  defendants'  omnibus^  in  doing  the  act 
eomplained  of,  was  acting  in  the  course  of  his  employment; 
and  he  ought  to  have  told  them  that  there  was  no  evidence  to 
warrant  them  in  finding  for  the  plaintiff,  and  ought  to  hafe 
directed  them  to  find  their  verdict  for  the  defendants.   The 
jury  gave  a  verdict  for  the  plaintiff,  with  SSL  damages^ 

Mdikh  {MaUhewu  vrith  him)  now  argued  (a)  fer  the 
plaintifls  in  error  (the  defendants  below.)— The  directioa 
of  the  learned  Judge  was  erroneous.  Thero  was  evidence 
that  the  defendants'  driver  wilfully  and  recklessly  drofe 
across  the  pliuntiff's  omnibus  for  the  purpose  of  impeding 
its  progress.    It  b  not  contended  that  the  fact  of  the 


(a)  Before  Wighiman^  J^  WSIiama,  J^  CVvsyAm,  J^  ITObi,  Jn 
i^t  J^  sad  B&Mltera,  J. 
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servant  having  committed  a  wilfol  trespass  necessarily,  of 
itself;  absolves  the  master  from  responsibility,  but  it  is  sub- 
mitted that  a  master  is  not  liable  for  a  wilful  trespass 
committed  by  his  servant,  unless  it  was  done  in  obedience 
to  the  masters  orders,  or  was  within  the  scope  of  the 
servant's  employment  Here  the  defendants'  servant  was 
employed  to  drive  his  omnibus,  and  if  the  wrongful  act  had 
been  done  in  the  course  of  that  employment  the  defendants 
would  be  liable,  but  they  are  not  if  the  act  was  done  by 
the  servant  for  some  purpose  of  his  own.  The  learned 
Judge  made  it  an  essential  part  of  his  direction,  whether 
the  defendants'  driver  was  doing  that  which  he  believed 
to  be  for  the  interest  of  his  employer;  whereas  the  real 
question  was  whether  the  driver  thought  the  act  necessary 
for  carrying  out  his  masters'  orders.  The  true  rule  is  laid 
down  in  Croft  v.  Aluon  (a)  :  ''  If  a  servant  driving  a  car- 
riage, in  order  to  effect  some  purpose  of  his  own,  wantonly 
strike  the  horses  of  another  person  and  produce  the  acci- 
dent, the  master  will  not  be  liable.  But  if,  in  order  to 
perform  his  master's  orders,  he  strikes,  but  injudiciously  and 
in  order  to  extricate  himself  from  a  difficulty,  that  will  be 
negligent  and  careless  conduct,  for  which  the  master  will 
be  liable,  being  an  act  done  in  pursuance  of  the  servant's 
employment."  [fn/&zi9?«,  J. — If  a  driver  in  a  moment  of 
passion  vindictively  strikes  a  horse  with  a  whip,  that  would 
not  be  an  act  done  in  the  course  of  his  employment ;  but  in 
this  case  the  servant  was  pursuing  the  purpose  for  which  he 
was  employed,  viz.,  to  drive  the  defendants'  omnibus.  Sup- 
pose a  master  told  his  coachman  not  to  drive  when  he  was 
drunk,  but  he  nevertheless  did  so,  would  not  the  master 
be  responsible?]  Here  the  defendants'  driver  recklessly 
and  purposely  obstructed  the  plaintiff's  omnibus.  That 
was  not  an  act  within  the  scope  of  his  employment,  and 

(a)  4  B.  &  Aid.  590. 
VOL.  I. — H.  &  C.  N  N  EXCH. 
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1862.       was  contrary  to  the  orders  given  to  him  by  his  master. 

YT'"^     If  the  action  had  been  against  the  servant,  it  most  have 
V.  been  in  trespass,  not  case.     [Blackburn,  J. — ^If  the  defend- 

GsusBAL  ants*  driver  did  the  act  to  effect  some  purpose  of  his  own, 
the  case  would  fall  within  the  latter  part  of  the  direction.] 
The  doctrine  laid  down  in  Croft  v.  Alison  was  recc^ised 
and  adopted  in  Seymour  v.  Greenwood  (a).  [Crompton,J. — 
Was  not  the  driver  carrying  out  his  masters*  purposes  in 
attempting  to  get  before  the  other  omnibus  and  pick  up 
passengers  ?]  He  states  that  he  drove  across  the  plaintiff's 
omnibus  to  prevent  it  from  passing  him,  and  to  serve  the 
plaintiff's  driver  as  the  plaintiff's  driver  had  served  him. 
\Wighiman,  J. — Would  the  master  have  been  responsible  if 
the  servant  had  thought  it  for  his  master's  interest  to  drive 
against  the  other  omnibus  and  overturn  it?]  Lyons  v. 
Martin  (A)  decided  that  a  master  is  answerable  in  trespass 
for  damage  occasioned  by  his  servant's  negligence  in  doing 
a  lawful  act  in  the  course  of  his  service ;  but  not  so  if  the 
act  is  in  itself  unlawful  and  is  not  proved  to  have  been 
authorized  by  the  master.  Here  the  servant  wilfully  did  an 
act  which  he  knew  he  had  no  right  to  do,  and  which  he 
was  instructed  by  his  master  not  to  do ;  and  it  can  make  no 
difference  that  he  believed  it  to  be  for  the  benefit  of  his 
master,  since  it  was  not  within  the  scope  of  his  employ- 
ment 

Lush,  for  the  defendant  in  error  (the  plaintiff  below)^— 
The  direction  was  right.  The  true  test  is  whether  the  servant, 
in  doing  the  particular  act,  ceased  to  be  the  agent  of  his  master 
and  did  it  solely  for  his  own  purposes.  If  the  defendants' 
driver  had  wilfully  driven  against  the  other  omnibus  and 
overturned  it,  the  jury  could  not  have  found  that  he  did  it  in 
the  course  of  his  employment  or  for  the  benefit,  or  supposed 

(a)  7  H.  &  N.  355.  (5)  8  A.  &  £.  512. 
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benefit,  of  his  master.    The  object  of  the  defendants  was 
to  get  as  much  traflSc  as  they  could  on  the  road,  and  their       ^^j^^ 
driver,  in  doing  the  wrongful  act,  was  attempting  to  carry  v* 

out  that  object.  [Crompton.  J.*- It  was  merely  an  act  of  Gkhikal 
wrongful  driving.]  Suppose  the  defendants  had  told  their 
driver  not  to  drive  faster  than  seven  miles  an  hour,  but 
he  did  so,  would  not  the  defendants  be  liable  for  damage 
resulting  from  it  ?  The  defendants'  driver  drove  across  the 
other  omnibus,  not  for  any  purpose  of  his  own,  but  believing 
that  it  was  for  the  interest  of  his  masters  to  prevent  tha^- 
omnibus  from  passing  him.  [WiUiamSj  J. — Suppose  tht 
driver  of  an  omnibus  saw  a  passenger  waiting  at  a  distance . 
and,  in  order  to  reach  him  before  another  omnibus,  drove  at 
full  speed  and  thereby  ran  over  a  person,  would  not  the 
master  be  liable  ?]  The  fair  meaning  of  the  direction  it 
that,  if  the  defendants'  servant  did  the  wrongful  act  in  order 
to  effect  any  purpose  of  his  own,  they  are  not  liable,  but,  it 
the  act  was  done  in  the  course  of  the  employment  or  for 
the  benefit  of  the  defendants,  they  are  responsible.  That  is 
directly  within  the  principle  laid  down  in  Craft  v.  Alison  (a) 
and  Seymour  v.  Greenwood  (&).  The  argument  on  the  part 
of  the  defendants,  would  limit  the  responsibility  of  a  master 
to  acts  which  are  strictly  within  the  authority  of  the  ser- 
vant. But  a  servant  has  a  discretion  entrusted  to  him  by 
bis  master,  as  to  the  pace  and  mode  of  driving.  Lyons  v. 
Martin  (c)  merely  decided  that  a  master  is  not  liable  in 
trespass  for  a  wilfully  unlawful  act  of  his  servant  unautho« 
rized  by  him. — He  also  referred  to  Kyle  v.  Jeffres  {d). 

MeUisk  replied. 

Cur.  adv.  vult 


(a)  4  B.  &  Aid.  590.  (e)  8  A.  &  E.  612. 

(ft)  7  H.  &  N.  366.  Id)  3  Maoq.  611. 
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1862.  The  learned  Judges  having  difFered  in  opinion,  the 

LiM PU8       following  judgments  were  now  delivered. 


9. 
LOXDOV 


Gekkral  Wiqhtbian,  J. — It  appears  by  the  evidence  in  this  case 

that  the  defendants  were  the  proprietors  of  an  omnibos 
pljing  between  the  Bank  and  Hounslow,  which  at  the  time 
in  question  was  driven  by  a  coachman  in  their  service; 
that  whilst  upon  the  road,  in  the  course  of  his  employment 
to  drive  defendants*  omnibus  from  Piccadilly  to  Kensington, 
he  wilfully  and  on  purpose,  and  contrary  to  the  express 
orders  of  the  defendants,  wrongfully  endeavoured  to  hinder 
and  obstruct  the  passage  along  the  road  of  another  omnibus 
l^elonging  to  the  plaintiff;  and  for  that  purpose,  he,  who 
was  ahead  of  the  plaintiff's  omnibus  80  or  100  yards, 
I  slackened  his  pace,  until  the  plaintiff's  omnibus  came  up 
V^    to  him  and  was  about  to  pass,  and  he  then  purposely 
0  ^^      pulled  across  the  road  in  order  to  prevent  and  obstmct  his 
progress,  and  in  so  doing  ran  against  one  of  the  plaintiff's 
horses  with  his  (the  defendants')  omnibus,  thereby  causing 
considerable  damage.     The  reason  assigned  by  the  defend- 
ants' coachman  for  this  wrongful  proceeding  was  that  he 
pulled  across  the  plaintiff's  coachman  to  keep  him  from 
passing,  in  order  to  serve  him  (the  plaintiff's  coachman)  as 
he  had  served  him  (the  defendants'  coachman). 

It  seems  clear  upon  the  evidence  that  this  was  wholly  a 
wilful  and  unjustifiable  act  on  the  part  of  the  defendants' 
coachman,  and  not  in  the  lawful  prosecution  of  his  masten' 
business. 

A  master  is  undoubtedly  responsible  for  any  damage  occa- 
sioned by  the  negligence  or  carelessness  of  his  servant 
whilst  employed  upon  hb  master's  business.  In  the  present 
case  it  was  no  part  of  his  employment  to  obstruct  or  hinder 
the  passing  of  other  omnibuses  or  carriages, — on  the  contrary 
he  was  directed  not  to  do  so. 

The  case  appears  to  me  to  fall  within  the  principle  of  the 


TRINITY   VACATION,    26    VICT.  ^^^ 

decision  in  the  case  of  Crqfi  v.  Alison  (a),  cited  upon  the  1862. 

argument     In  that  case  the  Court  said  that  the  distinction  limpto" 

was  this : — «  That  if  a  servant  driving  a  carriage,  in  order  to  ^  J-^^^ 

effect  some  purpose  of  his  own,  wantonly  strikes  the  horse  ^^■''"^^JS; 

'^     '^  .  OlWIBUSCO. 

of  another  person  and  thereby  produces  an  accident,  the 
master  is  not  liable.  But  if,  in  order  to  perform  his  master*s 
orders,  he  strikes,  but  injudiciously  and  in  order  to  extricate 
himself  fix)m  a  difficulty,  that  will  be  negligent  and  careless 
conduct  for  which  the  master  will  be  liable,  being  an  act 
done  in  pursuance  of  the  servant's  employment.^ 

In  the  case  q{ Lyons  v.  Martin  {b\  Mr.  Justice  Patteson^  in 
his  judgment,  says,  **  Brucker  v.  Fromont{c)  and  other  cases, 
where  the  master  has  been  held  liable  for  the  consequences 
of  a  lawful  act  done  negligently  by  his  servant,  do  not  apply. 
Here  the  act  was  utterly  .unlawful.  A  master  is  liable 
where  his  servant  causes  injury  by  doing  a  lawful  act  negli- 
gently, but  not  where  he  wilfully  does  an  illegal  one." 
There  are  other  cases,  some  of  which  were  cited  upon  the 
argument,  to  the  same  effect.  In  the  present  case  the 
defendants'  coachman  wilfully  did  an  illegal  act  contrary  to 
his  masters*  orders,  and  quite  beyond  the  scope  of  his  em- 
ployment In  this  view  of  the  case,  it  appears  to  me  that, 
if  the  evidence  of  the  defendants'  coachman  was  believed, 
as  well  as  that  of  the  other  witnesses  in  the  case,  the 
verdict  ought  to  have  been  for  the  defendants.  The  ques* 
tion  however  before  us  is  whether  the  direction  of  the 
learned  Judge  to  the  jury,  as  it  appears  upon  the  bill  of 
exceptions,  was  right  in  point  of  law  upon  the  case  as  it 
appeared  in  evidence.  I  entertain  the  highest  and  most 
sincere  respect  for  the  opinion  of  my  brother  Martin^  but  it 
does  appear  to  me  that  the  mode  in  which  the  questions 
were  put  to  the  jury  was  such  as  might  mislead  them,  and 

(a)  4  B.  &  Aid.  590.  (h)  8  A.  &  £.  515. 

(c)  6  T.  B.  659. 
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wrong. 

He  appears  to  have  told  them  ''that  if  the  act  of  the 
defendants*  driver  in  driving  as  he  did  across  the  road  to 
obstruct  the  plaintiff's  omnibus,  although  a  reckless  driving 
on  his  part,  was  nevertheless  an  act  done  by  him  in  the  course 
of  his  service^  and  to  do  that  which  he  thought  best  to  suit 
the  interests  of  his  employers  and  to  interfere  vrith  the 
trade  and  business  of  the  other  omnibus,  the  defendants 
were  responsible ;  and  that  the  liability  of  the  master  de- 
pended upon  the  acts  and  conduct  of  the  servant  in  the 
course  of  the  service  and  employment,  and  that  the  instruc- 
tions given  to  the  coachman  not  to  obstruct  another  omnibus 
or  hinder  or  annoy  the  driver  in  his  business  were  imma- 
terial." 

It  certainly  appears  to  me  that  the  wilfully  or  wrongfiiQy 
attempting  to  obstruct  the  progress  of  another  omnibus 
contrary  to  the  express  directions  of  the  defendants,  though 
done  by  their  coachman  whibi  employed  in  the  service  of 
the  defendants,  cannot  be  considered  an  act  done  by  him  m 
the  course  of  his  service.     It  was  quite  beside  the  course  of 
his  service  and  what  he  was  employed  to  do;  and  I  cannot 
consider  the  express  prohibition  to  the  coachman  to  do 
what  he  did  as  immaterial  in  considering  what  was  the 
course  of  his  service  in  that  respect.     This  was  not  a  case 
of  reckless  or  careless  driving,  but  of  wilfully  and  wrongfully 
attempting  to  obstruct  the  passage  of  another  omnibus,  and 
in  so  doing  running  against  one  of  the  horses.  This  cannot, 
I  think,  under  the  circumstances,  be  considered  as  an  act 
done  in  the  course  of  his  service,  even  though  the  coach- 
man might  think  that  it  was  for  his  masters'  interest  by 
such  wrongful  means  to  obstruct  the  business  of  the  other 
omnibus.     The  defendants'  coachman  was  not  employed  to 


TEINITY  VACATION,    26   VICT. 

obetract  or  hinder  the  plaintiff's  omnibus,  nor  was  it  in  the 
coarse  of  his  service,  in  the  proper  sense,  to  do  sa  Upon 
the  evidence  it  was  entirely  his  own  wrongful  and  wilful 
act,  for  which  I  think,  according  to  the  distinction  taken  in 
the  cases  to  which  I  have  referred,  the  defendants  are  not 
responsible.  The  jury,  upon  the  direction  to  which  I  have 
referred,  might  well  have  thought  that  if  the  act  was  done 
during  the  time  that  the  defendants*  coachman's  employ- 
ment was  to  drive  their  omnibus,  and  that  he  thought  it  for 
their  benefit  to  obstruct  the  other  omnibus,  the  defendants 
would  be  liable.  This  I  think  was  wrong  for  the  reasons  I 
have  given ;  and  I  am  therefore  of  opinion  that  there  should 
be  a  trial  de  novo. 
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WiLUAKS)  J.,  said. — I  am  of  opinion  that  the  judgment 
ought  to  be  affirmed.  If  a  master  employs  a  servant  to 
drive  and  manage  a  carriage,  the  master  is  responsible  for 
any  misconduct  of  the  servant  in  driving  and  managing  it 
which  must  be  considered  as  having  resulted  from  the  per- 
formance of  the  duty  entrusted  to  him,  and  especially  if  he 
was  acting  for  his  master's  benefit  and  not  for  any  purpose 
of  his  own.  I  think  that  the  summing  up  of  my  brother 
Martin  was  substantially  in  accordance  with  that  ooctrine, 
and  therefore  there  is  no  foundation  for  the  bill  of  excep- 
tions. 


"i  ♦ 


J  ^ 


V'' 


Cbompton,  J.,  said. — 1  must  confess  that  my  mind  has 
altered  in  the  course  of  the  discussion.  At  first  I  was 
inclined  to  the  opinion  which  my  brother  Wightman  has 
expressed,  but  my  present  impression  is  in  favour  of  the 
view  of  my  brother  Williams^  that  the  injury  resulted  from 
an  act  done  in  the  course  of  the  driving  and  management 
of  the  omnibus.  I  do  not  follow  my  brother  Wightman  in 
one  respect  (for  which  however  he  has  the  authority  of 
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Paiteson,  J.,  in  Lyons  v.  Martin  (a),)  as  to  its  being  aeces- 
sary  that  the  act  done  by  the  servant  should  be  a  lawful 
act,  for  later  cases  shew  that  the  act  need  not  be  lawful  in 
order  to  fix  the  master  with  responsibility ;  but  my  doubt 
has  been  whether  this  was  an  act  done  within  the  scope  of 
the  dri?er^s  authority,  in  other  words,  whether  he  was  aclii^ 
in  the  course  of  the  driving  or  management  of  the  omnibus. 
It  appears  by  the  evidence  of  the  driver  that  he  was  driving 
the  defendants'  omnibus  in  an  improper  way,  for,  without 
intending  to  touch  the  horses  of  the  plaintiff's  omnibus,  he 
drove  so  near  to  it,  for  the  purpose  of  keeping  it  fnm 
passing  him,  that  he  caused  the  accident.    It  is  not  neces- 
sary to  say  what  would  have  been  the  case  if  the  driver  had 
used  the  omnibus  so  as  to  block  up  the  road ;   as  it  is>  I 
cannot  see  that  the  direction  of  my  brother  Martin  was 
necessarily  wrong.     If  the  matter  had  come  before  us  on  a 
motion  for  a  new  trial,  it  may  be  that  I  should  have  agreed 
with  my  brother  Wightmanf  for  the  question  might  have 
been  presented  in  such  a  way  as  to  bring  it  more  clearly 
before  the  jury,  and  it  is  possible  that  some  expressions  of 
the  learned  Judge  may  have  led  them  to  a  wrong  conclusion. 
But  the  question  now  is,  whether  any  of  the  exceptions 
shew  that  the  learned  Judge  was  wrong  in  point  of  law. 
Throughout  his  summing  up  he  left  it  to  the  jury  to  say 
whether  the  injury  resulted  from   an  act  done  by  the 
driver  in  the  course  of  the  service  and  for  his  masters'  pur- 
poses.    That  is  the  true  criteron ;  and  I  cannot  see  any- 
thing necessarily  wrong  in  the  ruling  of  my  brother  Mariau 
Therefore,  though  with  considerable  doubt,  I  do  not  think 
that  we  ought  to  reverse  the  judgment  of  the  Court  below. 


WiLLES,  J.,  said. — ^I  am  of  opinion  that  the  judgment  of 
the  Court  below  ought  to  be  affirmed.    The  direction  of 

(a)  8  A.  &  E.  6\5. 
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my  brother  Martin  was  in  accordance  with  principle  and        1862. 
sanctioned  by  authority.     It  is  well  known  that  there  is      ^T^     ' 
virtnally  no  remedy  against  the  driver  of  an  omnibus,  and  v. 

therefore  it  is  necessary  that,  for  injury  resulting  from  an  Gekkkal 
act  done  by  him  in  the  course  of  his  master's  senrice,  the 
master  should  be  responsible ;  for  there  ought  to  be  a  remedy 
against  some  person  capable  of  paying  damages  to  those  in- 
jured by  improper  driving.  This  was  treated  by  my  brother 
Martin  as  a  case  of  improper  driving,  not  a  case  where  the  ser- 
vant did  anything  inconsistent  with  the  dischaiige  of  his  duty 
to  his  master,  and  out  of  the  course  of  his  employment  The 
defendants'  omnibus  was  driven  before  the  omnibus  of  the 
plaintiff,  in  order  to  obstruct  it.  It  may  be  said  that  it  was 
no  part  of  the  duty  of  the  defendants' servant  to  obstruct  the 
plaintiff's  omnibus,  and  moreover  the  servant  had  distinct 
instructions  not  to  obstruct  any  omnibus  whatever.  In  my 
opinion  those  instructions  are  immaterial.  If  disobeyed,  the 
law  casts  upon  the  master  a  liability  for  the  act  of  his  servant 
in  the  course  of  his  employment ;  and  the  law  is  not  so  futile 
as  to  allow  a  master,  by  giving  secret  instructions  to  his 
servant,  to  discharge  himself  from  liability.  Therefore,  I 
consider  it  immaterial  that  the  defendants  directed  their 
servant  not  to  do  the  act.  Suppose  a  master  told  his  servant 
not  to  break  the  law,  would  that  exempt  the  master  from 
responsibility  for  an  unlawful  act  done  by  his  servant  in  the 
course  of  his  employment? 

But  there  is  another  construction  to  be  put  upon  the  act 
of  the  servant  in  driving  across  the  other  omnibus;  he 
wanted  to  get  before  it  That  was  an  act  done  in  the  course 
of  his  employment.  He  was  employed  not  only  to  drive 
the  omnibus,  which  alone  would  not  support  thb  summing 
up,  but  also  to  get  as  much  money  as  he  could  for  his 
master,  and  to  do  it  in  rivalry  with  other  omnibuses  on  the 
road.     The  act  of  driving  as  he  did  is  not  inconsbtent  with 
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bis  employnienti  when  explained  by  his  desire  to  get  before 
the  other  omnibos.    I  do  not  speak  without  authority  when 
*•  I  treat  that  as  the  proper  test   Take  the  ordinary  case  of  a 

GBMxaAL  master  of  a  vessel^  who  it  must  be  assumed  is  inatmcted 
not  to  do  what  is  unlawful  but  what  is  kwful,  if  he  has 
distinct  instructions  not  to  sell  a  cargo  under  any  dicnm- 
stances,  but  he  does  so  under  circumstances  consistent  with 
his  duty  to  his  master,  the  master  is  liable  in  damages  to 
the  person  whose  goods  are  sold. 

It  appears  to  me  that  the  summing  up  is  in  acoMdanoe 
with  the  principle  that  a  master  is  liable  for  acts  done  by 
his  servant  in  the  course  of  his  employment.  It  b  also 
consistent  with  authority.  I  need  only  refer  to  the  autho- 
rity of  Lord  Holt  in  Tuberville  y.  Stampe  {a\  and  of  Lord 
Wauleydale  in  Huzzey  ▼.  Field  (&).  It  is  part  of  the  history 
of  the  law  that  the  judgment  in  Huzzey  v.  Field,  although 
delivered  by  Lord  Abinger^  was  prepared  by  Lord  Wendejf- 
dale.  That  learned  person  there  laid  down  that  the  proper 
question  is  whether  the  servant  was  acting  at  the  time  in 
the  course  of  his  master's  service,  and  for  his  master's  bene- 
£t ;  if  so,  his  act  was  that  of  his  master,  although  no  express 
command  or  privity  of  his  master  was  proved.  It  seems  to 
me  that  in  so  laying  down  the  law  he  was  strictly  accurate ; 
and  I  feel  bound  to  say  that  it  is  for  the  interest  of  every 
person  (for  all  are  liable  to  be  injured  by  servants),  that  he 
should  not  be  without  remedy  by  the  law  being  loosely 
administered.  I  entertain  no  doubt  that  the  direction  was 
correct,  and  that  the  judgment  ought  to  be  affirmed. 

Bylb%  J.,  sud. — I  am  also  of  opinion  that  the  direction 

of  my  brother  Martin  was  correct.   He  used  the  words  ^in 

the  course  of  his  service  and  employment,"  which,  as  my 

brother  Willee  has  pointed  out,  are  justified  by  the  decisions. 

(a)  1  Ld.  Baym.  264.  (6)  2  C.  M.  &  R.  432. 
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The  direction  amounts  to  this,  that  if  a  servant  acts  in  the 
prosecution  of  his  mastei^s  business  for  the  benefit  of  his 
master,  and  not  for  the  benefit  of  himself,  the  master  is 
liable,  althoue:h  the  act  may  in  one  sense  be  wilful  on  the     Gbneral 
part  of  the  servant 

It  is  said  that  what  was  done  was  contrary  to  the  master's 
instructions ;  but  that  might  be  said  in  ninety-nine  out  of  a 
hundred  cases  in  which  actions  are  brought  for  reckless 
driving.  It  is  also  said  that  the  act  was  illegal  So,  in  almost 
every  action  for  negligent  driving,  an  illegal  act  is  imputed 
to  the  servant  If  we  were  to  hold  this  direction  wrong, 
in  almost  every  case  a  driver  would  come  forward  and 
exaggerate  his  own  misconduct,  so  that  the  master  would 
be  absolved.  Looking  at  what  is  a  reasonable  direction,  as 
well  as  at  what  has  been  already  decided,  I  think  this 
summing  up  perfectly^correct. 

Blackbubn,  J.,  said. — I  am  also  of  opinion  that  the  direc- 
tion of  the  learned  Judge  was  sufficiently  correct  to  afford 
the  jury  a  guide  in  the  particular  case,  which  is  all  that  is 
required.  It  is  admitted  that  a  master  is  responsible  for 
the  illegal  act  of  his  servant,  even  if  wilful,  provided  it  was 
within  the  scope  of  the  servant's  employment,  and  in  the 
execution  of  the  service  for  which  he  was  engaged.  That 
the  learned  Judge  told  the  jury,  and  perfectly  accurately,  but 
that  alone  would  not  be  enough  to  guide  them  in  coming 
to  a  correct  conclusion.  It  was  necessary  that  the  jury 
should  understand  the  principles  which  they  must  apply 
in  order  to  ascertain  whether  the  act  was  done  in  the  course 
of  the  servant's  emplojrment.  It  is  upon  that  part  of  the 
summing  up  that  Mr.  MeUUh  has  mainly  pointed  his  argu- 
ment, saying  that  it  gave  the  jury  a  vrrong  guide. 

Now,  we  must  look  at  what  the  particular  employment 
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was,  in  order  to  see  what  was  uDderstood  by  the  jury.    The 
defendants'  servant  was  the  driver  of  an  omnibos,  and  as 
such  it  was  his  daty,  not  only  to  conduct  it  from  one 
terminus   to  another,  but   to  use  it  for  the  purpose   of 
picking  up  traffic  during  the  course  of  the  journey.    He 
drove  across  another  omnibus,  under  circumstances  from 
which  the  jury  might  have  thought  that  it  was  done  for  the 
purpose  of  reeking  his  spite  against  the  driver  of  that  omnibus. 
The  learned  Judge,  having  to  tell  the  jury  what  was  the 
test  by  which  they  were  to  determine  whether  the  act  was 
done  in  the  course  of  the  service  or  not,  used  language  in 
which  he  tells  them,  perfectly  rightly,  that  if  the  act  was 
done  in  the  course  of  the  service  the  defendants  were 
responsible ;  and  he  goes  on  to  say, ''  that  if  the  jury  be- 
lieved that  the  real  tnith  of  the  matter  was  that  the  defen- 
dants' driver^  being  dissatisfied  and  irritated  with  the  plain- 
tiff's driver,  whether  justly  or  unjustly,  by  reason  of  what 
had  occurred,  and  in  that  state  of  mind  acted  recklesslj, 
wantonly,  and  improperly,  but  in  the  course  of  his  service 
and  employment,  and  in  doing  that  which  he  believed  to  be 
for  the  interest  of  the  defendants,  then  the  defendants 
were  responsible  for  the  act  of  their  servant"    No  doubt 
what  Mr.  MeUuh  said  is  correct :  it  is  not  universally  true 
that  every  act  done  for  the  interest  of  the  master  is  done  in 
the  course  of  the  employment.     A  footman  might  think  it 
for  the  interest  of  his  master  to  drive  the  coach,  but  no  one 
could  say  that  it  was  within  the  scope  of  the  footman's 
employment,  and  that  the  master  would  be  liable  for  damage 
resulting  from  the  wilful  act  of  the  footman  in  taking  chaige 
of  the  horses.     But,  in  this  case,  I  think  the  direction 
given  to  the  jury  was  a  sufficient  guide  to  enable  them  to 
say  whether  the  particular  act  was  done  in  the  course  of 
the  employment.    The  learned  Judge  goes  on  to  say  that 
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the  instractions  given  to  the  defendants'  senrant  were  imnia-       1862. 
terial  if  he  did  not  pursue  them  (upon  which  all  are  agreed ) ;      "^^r--^ 
and  at  the  end  of  his  direction  he  points  out  that,  if  the  «• 

LOMDOK 

jury  were  of  opinion  ''that  the  true  character  of  the  act  of  Gbnbsal 
the  defendants'  servant  was  that  it  was  an  act  of  his  own 
and  in  order  to  effect  a  purpose  of  his  own,  the  defendants 
were  not  responsible."  That  meets  the  case  which  I  have 
already  alluded  to.  If  the  jury  should  come  to  the  con- 
clusion that  he  did  the  act,  not  to  further  his  masters*  interest 
or  in  the  course  of  his  employment,  but  from  private  spite, 
and  with  the  object  of  injuring  his  enemy,  the  defendants 
were  not  responsible.  That  removes  all  objection,  and 
meets  the  suggestion  that  the  jury  may  have  been  misled  by 
the  previous  part  of  the  summing  up. 

Under  these  circumstances,  I  think  that  the  direction  given 
by  the  learned  Judge  was  sufficiently  accurate  to  g^ide  the 
jury  in  coming  to  a  right  conclusion,  and  that  there  ought 
not  to  be  a  trial  de  novo. 

Judgment  affirmed. 


exch£qd:br  reports. 


IN  THE  EXCHEQUER  CHAMBER- 
{Error  from  the  Court  of  ExcJiequer.) 


June  25.  Baonall  and  Another  v.  The  London  and  North- 

Western  Railway  Company. 

^P^^  1  HIS  was  a  proceeding  in  error  on  the  judgment  of  the 
aad  occupiers    Qoxxxt  of  Exchequer  for  the  plaintifis,  on  a  special  case 

of  a  coal  mine  *  r  ^  tr 

which,  as  weU   stated  for  the  opinion  of  that  Court.    The  pleadings  and 

as  the  surface  ^  *  ^  t  •        t 

land,  formerly  factff  sufficiently  appear .  in  the  report  of  the  case  in  the 
the^wme  *^       Court  below  (7  H.  &  N.  423). 

owner.  A  rail- 
way Ck>mpany, 

to  whose  Phipson  argued  for  the  plaintiffs  in  error  (a)  (the  de- 

obligations       fendants  below)  in  last  Easter  Vacation  (May  20),  and 

the  defendants  ,  i  i  •     •«. 

succeeded,        Chray  argued  for  the  defendants  in  error  (the  plaintifs 

purchased,  i    i       \       mi  •  i  -i 

under  the  below).  The  arguments  were  in  substance  the  same  as 
Seiract^of       those  in  the  Court  below.     The  following  additional  autho- 

parliament^ 

the  surface  land  for  the  purpose  of  iheir  railway,  and  constructed  it  thereon.  The  Oom- 
pany  cut  and  remoyed  upwards  of  twenty  feet  in  thickness  of  the  surface  soil  over  the 
plaLUtiffs'  mine  to  get  the  level  at  which  they  laid  their  rails.  This  soil  was  day  imper- 
vious to  water ;  by  removing  it  a  porous  rock  was  reached.  The  soil  was  in  like  manner  cut 
away  by  the  Company  along  the  length  of  their  line  to  a  lower  district  of  oountiy,  through 
which  a  brook  flowed.  The  railway  was  carried  over  the  brook  by  a  flat  bridge.  The  line  of 
railway  sloped  downwards  fix>m  the  bridge  to  the  part  over  the  plaintiflfs'  mine.  The  bridge 
was  sufficient  to  let  the  ordinary  water  of  the  brook  pass,  but  was  an  impediment  to  the 
passage  of  water  in  lai]ge  floods.  The  Company  were  required  by  their  act  of  parliament  to 
make  and  maintain  sufficient  drains.  At  the  time  the  railway  was  made  the  plaintifi&*  mine 
was  not  worked  within  forty  yards  of  it ;  and  drains  were  made  at  the  side  of  the  railwajr 
sufficient  to  carry  off  the  water.  Subsequently  the  plaintiffs  save  the  defendants  notice  of 
their  intention  to  work  the  mine  under  the  railway.  The  defendants  having  declined  to 
purchase  the  mine  the  plaintiffii  worked  under  it,  when,  from  no  fault  or  negligence  of  theirs, 
but  as  the  natural  consequence  of  fair  and  lawful  working,  the  railway  sank  and  continued  to  do 
so  from  time  to  time.  The  defendants  threw  materials  of  a  porous  character  on  the  sunken 
parts,  but  did  not  repair  or  puddle  the  drains.  In  the  year  1860,  a  flood  happened,  and  the 
water,  part  of  which  would  have  escaped  but  for  the  bridge,  flowed  down  the  nilway,  and  in 
consequence  of  the  high  ground  between  the  brook  and  the  surface  over  the  mine  bang 
removed  it  reached  that  spot,  and,  together  with  the  water  falling  there  and  the  spings 
arising  in  the  cutting,  penetrated  into  Uie  mine  for  want.of  efficient  drains. — HM^  in  the 
Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer),  that  tJie  defendants 
were  Uable  in  an  action  for  the  damage  sustained  by  the  plaintifb,  and  mat  the  claim  was  not 
one  which  could  have  been  enforced  under  the  compensation  clauses  of  the  Bailway  Clauses 
Consolidation  Act,  1845. 

(a)  Before  ErU^  C.  J.,  CrompUm,  J.,  WiUes^  J.,  Keating^  J*,  and 
MelloTf  J. 
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rities  were  cited :  Regina  v.  The  Fastem  Counties  Railway       1862, 
Company  (a) ;  Glover  v.  The  North  Staffordshire  Railway      baohael 
Company  {h)\  Caledonian  Railway  Company  v.  Locihart  (c) ;       lokdom 
In  re  Penny  and  The  South  Eastern  Railway  Company  (rf) ;       nqbth 
In  re  Ware  and  The  Regents  Canal  Company  {e) ;  Brine  ^^]^ 
V.    The  Great  Western  Railway  Company  (/);  Smith  v. 
Kenrick  (g) ;  Rex  v.  The  Commissioners  of  Sewers  for  Pag- 
ham  (A).  Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

WiLLES,  J. — In  this  case  the  conjoint  effect  of  the  making 
of  the  defendants*  cutting,  and  of  their  neglect  to  keep  their 
drains  in  proper  order  has  been,  that  large  quantities  of 
water^  which,  but  for  the  cutting,  would  not  have  come 
near  the  plaintiflfe'  mine,  and  but  for  the  defective  state  of 
the  drains  would  have  passed  away  and  been  carried  off 
without  injury  to  the  mine,  poured  down  into  and  damaged 
the  mine,  for  which  damage  the  present  action  is  brought. 

The  Company  had,  upon  receiving  the  statutory  notice, 
declined  to  purchase. 

The  jury  found  (and  upon  this  finding  the  question 
arises)  the  principal  cause  of  the  mischief  to  be  that  the 
drains  had  not  been  kept  in  proper  order. 

It  was  hardly  denied,  and  could  not  successfully  have 
been  disputed,  that  the  Company  was  liable  to  make  com- 
pensation, and  the  main  stress  of  the  aigument  bore  upon 
the  question  whether  such  compensation  can  be  recovered 
as  damages  in  this  action,  or  whether  the  plaintiff  ought  to 
have  proceeded  under  the  compensation  clauses  of  the 
Railway  Act 

Now  the  obvious  intention  of  the  Legislature  in  giving 

(a)  10  A.  &  £.  631.  («)  9  Exch.  395. 

(6)  16  Q.  B.  912.  (^  2  B.  &  S.  402. 

(c)  3  Macq.  SOS.  (g)  7  C.  B.  515. 

(d)  7  £.  &  B.  660.  (A)  8  B.  &  C.  355. 
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1862.       the  Company  the  option  of  purchasing  the  mine  was  that, 
1^'  ^^      in  case  they  should  decline  to  buy,  the  mine-owner  should 
V*  possess  his  property  intact.     If  it  were  otherwise,  the  rail- 

AMD  way  Company  would  have  it  in  their  power  to  do  indirectly 
Wbstsrk  what  they  are  not  permitted  to  do  directly,  namely,  to  take 
away  the  benefit  of  the  mine^  either  in  the  whole  or  in  part, 
without  paying  for,  and  after  they  had  elected  not  to  buy,  it 
And  there  are  practical  obstacles  of  an  insuperable 
character  against  saying  that  there  arises  upon  the  making 
of  the  railway  an  immediate  right  to  compensation  in 
respect  of  possible  future  injury  to  unopened  mines.  At 
that  time  it  does  not  appear  that  the  mine  will  ever  be 
worked,  nor  that  the  drains  will  not  always  be  kept  in  proper 
order,  so  that  the  Company  might  contend  that  peradven- 
ture  no  damage  would  ever  arise,  and  an  assessment  of 
damages  in  advance  would  be  sheer  speculation.  This 
consideration  distinguishes  the  present  case  from  that  of 
The  Caledonian  Railway  Company  v.  Lockhart  (a),  where 
the  embankment  could  not  have  been  made  without  expo- 
sing the  land  to  damage  by  periodical  floods,  which  were 
certain  to  occur,  and  the  deterioration  in  value  by  disability 
to  work  might  at  once  be  calculated  with  reasonable  cer- 
tainty, and  brings  it  within  the  authority  of  that  class  of 
cases  in  which  it  is  held  that  damage  caused  by  a  negligent 
and  improper  exercise  of  the  powers  of  the  Act  forms  the 
proper  subject  of  an  action.  A  fortiori,  this  is  so  where  the 
negligence  is  in  the  care  and  management  of  the  line,  not 
in  the  construction  of  the  works. 

That  was  the  course  of  reasoning  by  which  the  Court  of 
Exchequer  arrived  at  the  conclusion  that  the  defendants 
were  liable  in  an  action,  and  upon  consideration  we  are 
satisfied  that  their  judgment  was  correct.  It  must  therefore 

be  affirmed. 

Judgment  affirmed. 

(a)  3  Macqueen,  80S. 


TRINITY  VACATION,    26   VICT. 


547 
1862. 


IN   THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 

Darlow  v.  Edwards,  Snow  and  Sarah  bis  Wife.  Jun$  24. 

JjjRROR  on  a  bill  of  exceptions. — The  declaration  was  in  A  testator 
replevin  of  tbe  plaintiff's  goods  taken  in  his  dwelling-house,  re^state 

Cognizance  and  Avowry. — The  defendant  Edwards,  as  ^an^iu^^ 
bailiff  of  Snow  and  Sarah  his  wife,  well  acknowledges,  J^'aT^lj 
and  Snow  and  Sarah  his  wife  in  their  own  right  well  ^^^'gf^' 
avow,  the  taking  of  the  said  goods,  because  one  Thomas  fhould  be  in 

uiB  service  at 

Darlow  at  the  time  of  his  death  was  seized  in  fee  of  the  time  of 

his  decease. 

the  said  dwelling-house,  and  by  his  will  ''charged  and  Two  days 
made  chaigeable  the  said  dwelling-house  in  which,  &c.,  death  the  tes- 
to  and  with  the  payment  to  the  defendant,  Sarah  (then  faUydiradBsed 
Sarah  Bowring,  who  was  then  in  the  service  of  the  said  ^^^^  and^ 
Thomas   Darlow,)  of  an  annuity  or  clear  yearly  sum  of  ^^^*!_!^^ 
12/,,  provided  she  should  be  in   the  service  of  the  said  that  she  was 

*  not  entitled  to 

Thomas  Darlow,  now  deceased,  at  the  time  of  his  decease,  the  annuity. 
for  and  during  the  term  of  her  natural  life,  by  equal  half- 
yearly  payments,  &c.,  with  such  and  the  like  remedies,  in 
case  of  de&ult  in  payment,  by  distress  and  sale,  or  other- 
wise, as  landlords  could  or  might  exercise  upon  common 
demises ;"  and  the  said  Thomas  Darlow  by  his  will  gave, 
devised,  and  bequeathed  the  same  annuity  to  the  defendant 
Sarah. — ^Averments:  that,  on  the  25th  September,  1856, 
the  testator  died  so  seised  of  the  dwelling-house  in  which, 
&c,  without  having  altered  or  revoked  his  will :  that  the 
defendant  continued  in  the  service  of  the  testator  until 
and  at  the  time  of  his  decease,  whereupon  the  defendant 

VOL.  I. — H.  &  C.  O  O  EXCH. 
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Sarah,  became  and  was  seised  as  of  freehold  of  the  said 
annuity  during  her  life :   that  she  afterwards  married  the 
V.  defendant  Snow ;  and  because  nine  of  the  half-yearly  pay- 

ments  were  due  and  in  arrear^,  the  defendant  Edwards  as 
bailifF  acknowledges,  and  the  defendant  Snow  and  Sarah 
his  wife  in  their  own  right  avow,  the  taking  of  the  said 
goods  as  a  distress  for  the  said  arrears  of  the  said  annuity. 

Plea  in  bar. — That  the  defendant,  Sarah,  was  not  in  the 
service  of  the  said  Thomas  Darlow  at  the  time  of  his 
decease.—- Issue  thereon. 

Th6  cause  was  tried  before  Martin,  B.,  at  the  Huntingdon 
Spring  Assizes,  1862,  and  the  bill  of  exceptions  stated  the 
following  facts : — 

1.  Thomas  Darlow,  the  father  of  the  plaintiff,  (hereinafter 
called  the  testator),  died  on  the  25th  of  September,  1856, 
seised  in  fee  of  the  said  dwelling-house  in  which,  &c.  The 
defendant  Sarah  for  several  years  before,  up  to,  and  on  the 
22nd  of  September,  1856,  was  in  the  service  of  the  testator 
as  a  domestic  servant,  under  a  yearly  hiring  at  lOk  lOf* 
wages,  and  the  current  year  of  which  yearly  hiring  did  not 
expire  until  the  11th  day  of  October,  1856.  The  testator 
by  his  will,  duly  made  and  attested,  &c.,  devised  to  the 
plaintiff,  his  heirs  and  assigns,  the  said  house  in  which,  &c., 
along  with  other  property,  subject  to  a  charge  in  fayour  of 
the  defendant  Sarah  (by  her  then  name  of  Sarah  BowringJ^ 
in  the  words  following:— '^ Subject  nevertheless,  and  I  do 
hereby  charge  and  make  chargeable  the  said  several  mes- 
suages, lands,  tenements  and  hereditaments  hereinbefore 
devised  to  my  son  Thomas  Darlow  to  and  with  the  pay- 
ment to  my  faithful  servant,  Sarah  Bowring,  of  an  annuity  or 
clear  yearly  sum  of  12/.,  provided  she  shall  be  in  my  service 
at  the  time  of  my  decease,  for  and  during  the  term  of  her 
natural  life,  by  equal  half-yearly  payments,  the  first  pay- 
ment to  be  made  at  the  expiration  of  six  calendar  moothi 


Darlow 
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next  after  my  decease,  with  sach  and  the  like  remedies,  in        1862. 

case  of  default  in  payment,  by  distress  and  sale,  or  otherwise, 

as  landlords  can  or  may  exercise  upon  common  demises.      _    <'• 

AJTi_  tL  Edwabds. 

And  1  bequeath  the  same  annuity  to  the  said  Sarah  Bowring 
accordingly." 

2.  On  the  said  22nd  of  September  the  plaintiff,  who 
resided  with  his  said  father,  called  the  said  Sarah  down 
stairs  from  the  upper  part  of  the  house  into  a  room  in  the 
lower  part  of  the  same,  and  told  her  to  take  up  some  money 
which  then  was  upon  a  table  there.  The  said  Sarah  asked 
what  it  was  for.  The  plaintiff  answered,  it  was  her  wages, 
and  that  if  she  did  not  take  it  and  go  he  would  make  her ; 
that  she  could  not  agree  with  Mrs.  Mawdesley,  the  sister  of 
the  plaintiff  and  daughter  of  the  testator.  The  sa\d  Sarah 
said  the  plaintiff  was  not  her  master,  and  she  would  not 
go  that  way;  she  would  see  master.  The  plaintiff  said 
she  should  not,  and  became  very  angry;  whereupon  she 
took  up  the  money  and  went  away.  The  said  Sarah  went 
again  the  next  morning  and  asked  the  plaintiff  to  let  her 
see  the  testator,  but  the  plaintiff  refused.  The  said  Sarah, 
in  fact,  had  said  of  the  said  Mrs.  Mawdesley  and  the  plain- 
tiff, to  a  fellow  servant,  that  they  were  burying  the  old  man 
before  he  was  dead.  For  the  last  two  years  of  the  testator's 
life  he  had  been  in  failing  health  and  required  much  care 
and  attention,  which  she  gave  him  and  for  which  he 
expressed  himself  grateful ;  and  that  in  her  opinion  he  was 
seized  with  mortal  illness  on  the  2 1st  day  of  September 
aforesaid.  The  defendant,  Sarah,  after  the  death  of  the 
testator,  and  before  the  said  time  when,  &c.,  married  the 
defendant  Matthew  Snow. 

3.  The  plaintiff  gave  in  evidence  that  on  the  22nd  of 
September  the  testator  was  informed  by  his  daughter,  the 
said  Mrs.  Mawdesley,  that  the  defendant,  Sarah,  had  used 
disrespectful  language  to  her  fellow  servant  with  reference 
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to  the  said  Mrs.  Mawdesley,  and  that  thereupon  the  testa- 
tor sent  a  message  for  the  plaintiff  to  go  to  hiofi  in  order 
o.  that  he  might  direct  the  plaintiff  to  dismiss  the  said  SaraL 

The  plaintiff  upon  receiving  the  message  went  to  the  testa- 
tor, and  was  by  him  directed  to  pay  the  defendant,  Sarah, 
her  wages,  and  send  her  away,  as  he,  the  testator,  would 
not  put  up  with  her  temper  any  longer.  The  plaintiff  did 
thereupon  forthwith  pay  the  said  Sarah  her  wages  and  sent 
her  away.  She  did  then  and  there  go  away  accordingly. 
The  testator  was  informed  that  she  had  been  so  sent  away 
and  had  gone,  and  expressed  his  satisfaction  thereat.  The 
testator  was  in  full  possession  of  his  faculties  at  the  time. 
The  defendant,  Sarah,  bad  in  fact  used  disrespectful  language 
to  the  said  fellow  servant  with  reference  to  the  said  Mrs. 
Mawdesley.  The  said  Sarah,  after  she  had  in  fact  left  the 
house  of  the  testator^  told  a  friend  that  she  had  left  her 
situation,  and,  on  being  asked  by  the  said  friend  what  for, 
answered,  **  because  of  a  little  unpleasantness  between  her 
and  Mrs.  Mawdesley.** 

The  learned  Judge  directed  the  jury  that  there  were  three 
questions  for  their  consideration.  First,  whether  the  de- 
fendant, Sarah,  had  voluntarily  left  the  service.  Secondly, 
whether  she  had  consented  to  rescind  the  contract  of  ser- 
vice. Thirdly,  whether  she  had  been  guilty  of  misconduct 
to  justify  dismissal;  and  that  unless  the  said. Sarah  had 
voluntarily  left  the  service  of  the  testator^  or  the  contract  of 
service  had  been  rescinded  by  the  mutual  consent  of  the 
testator  and  the  said  Sarah,  or  she  had  done  something  to 
justify  her  dismissal  by  the  testator,  they  ought  to  find  a 
verdict  for  the  defendant. 

Whereupon  the  plaintiff's  counsel  requested  the  learned 
Judge  to  inform  the  jury  that  the  question  for  them  was» 
whether  the  defendant,  Sarah,  was  in  fact  dismissed  by  or  by 
the  authority  of  the  testator;  and  that,  if  so,  she  ceased  to 
be  in  his  service  within  the  meaning  of  the  said  will  and 
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was  not  entitled  to  the  said  annuity.     But  the  learned 
Judge  refused  so  to  inform  the  jury,  and  left  the  aforesaid 
three  questions  to  them.     And  thereupon  the  jury  gave  a      ^    *'- 
verdict  for  the  defendants. 

O^MaUey  {Keene  with  him)  argued  (a)  for  the  plaintiff. — 
The  question  is  whether  the  defendant,  Sarah,  was  in  the 
service  of  the  testator  at  the  time  of  his  death.  It  is  clear 
that  she  was  not  in  fact  in  his  service ;  but  the  learned  Judge 
ruled  that,  unless  the  contract  was  determined,  she  was  con- 
structively in  his  service.  But  the  law  of  constructive  service 
no  longer  exists.  It  was  formerly  considered  that  where  a 
servant,  hired  by  the  quarter,  was  discharged  by  his  master 
without  sufficient  cause  in  the  middle  of  a  quarter,  he  might 
recover  the  quarter's  wages  under  the  indebitatus  counts 
for  work  and  labour :  Gandell  v.  PorUigny  (b) ;  but  that 
doctrine  is  now  overruled,  and  it  is  established  that  a 
servant  wrongfully  dismissed  cannot  recover,  under  the 
indebitatus  counts,  as  for  a  constructive  service :  Archard 
y.  Hamor  (c) ;  Smith  v.  Hayward  (d) ;  Fevoings  v.  Tisdal  {e) ; 
Goodman  v.  Pococh  (/).  The  servant  might  have  recovered 
damages  under  a  special  count  for  the  wrongful  dismissal : 
Elderton  v.  Emmena(g),  [^Crampton^  J. — It  is  difficult  to 
see  how  the  service  continues  when  the  complaint  in  such 
an  action  is  that  it  was  wrongfully  put  an  end  to.] 

The  Court  then  called  on 

Metcalfe,  for  the  defendants. — The  defendant,  Sarah,  was 
in  the  service  of  the  testator  at  the  time  of  his  decease,  so 

(fl)  Before  Wightman,  J.,  TTO-  (d)  7  A.  &  E.  544. 

Uam9^  J^  CrompUmy  J.,  Byles^  J.,  («)  1  Exch.  295. 

and  Blachbum,  J.  (/)  15  Q.  B.  576. 

(b)  4  Camp.  375.  (g)  6  C.  B.  160. 

(e)  3  C.  &  P.  349. 
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1862.  as  to  entitle  her  to  the  annuity  under  the  proviso  in  his  will. 
[Cromptan,  J. — It  may  be  conceded  that  she  was  wrongfiiUy 
dismissed  by  the  testator.]  The  wrongful  dismissal  did  not 
rescind  the  contract  of  service.  [BlaMum,  J. — If  a  per- 
son contracts  not  to  revoke  the  authority  of  an  arbitrator, 
though  by  so  doing  he  commits  a  breach  of  contract,  the 
revocation  is  valid ;  is  it  not  the  same  in  the  case  of  a 
wrongful  dismissal  of  a  servant?]  By  the  8  &  9  Wm.  3, 
c.  30,  s.  4,  it  is  declared  that  no  person  shall  acquire  a 
settlement  by  hiring,  "  unless  such  person  shall  continue 
and  abide  in  the  same  service  during  the  space  of  one  whole 
year ;"  and  it  has  been  held  that  a  wrongful  dismissal  does 
not  put  an  end  to  the  contract,  so  as  to  prevent  the  servant 
gaining  a  settlement,  but  is  merely  a  dispensing  with  the 
service  for  the  remainder  of  the  term :  Rex  v.  St.  PhUUjfs 
Birmingham  (a).  [Crompton,  J, — In  that  case  the  mistress 
paid  the  servant  his  whole  wages,  so  that  there  was  no  wrongful 
dbmissal,  but  merely  a  dispensing  with  the  service  for  the 
remainder  of  the  term.]  Bex  v.  Hardhom  with  Newton  (b) 
is  also  an  authority  that  a  wrongful  dismissal  does  not  put 
an  end  to  the  contract  of  service.  There  the  Court  point  out 
the  distinction  between  that  case  and  Bex  v.  Grantham  (c), 
where  the  dissolution  of  the  contract  was  assented  to  by 
both  parties.  [Blackburn,  J.—  The  4th  section  of  the  8  &  9 
Wm.  3,  c.  30,  comes  by  way  of  proviso.  There  must  be  a 
hiring  for  a  year ;  then,  as  a  condition  of  acquiring  a  settle- 
ment, the  statute  says  that  the  person  so  hired  **  shall  con- 
tinue and  abide  in  the  same  service  during  the  space  of  one 
whole  year.''  That  being  a  condition  imposed  by  statute, 
if  the  servant  has  done  all  he  possibly  can  to  fulfil  it,  that  is 
enough :  Com.  Dig.  Condition  (D  I).]  The  same  reason- 
ing would  apply  to  a  condition  imposed  by  will.   Goodman 

(a)  2  T.  R.  624.  (b)  12  East,  51. 

(c)  3  T.  R.  754. 
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v.  Pocock  (a)  shews  that  the  contract  exists  notwithstanding 

a  wrongfiil  dismissal,  unless  the  servant  has  elected  to  treat      j^I^i^ 

it  as  rescinded.     [Blackbumi  J.  —The  contract  may  con-  ^• 

tinae,  so  as  to  enable  the  servant  to  bring  an  action  for  the 

breach  of  it,  but  the  service  does  not  continue.     Wight-- 

man,  J. — If  the  servant  brought  an  action  for  the  wrongful 

dismissal,  the  declaration  would  contain  an  averment  that 

she  was  ready  and  willing  to  serve  but  that  the  master 

would  not  let  her.]     The  words  **  provided  she  shall  be  in 

my  service"  do  not  mean  **  provided  she  shall  actually  do 

the  work  of  a  servant,"  and  they  are  satisfied  by  a  dbpensa- 

tion  of  service.     [^Crampton,  J.—  Suppose  she  had  been  a 

servant  in  husbandry,  could  she  have  been  punished  under 

the  statutes  relating  to  such  servants  for  disobedience  of  an 

order  of  her  master  given  after  her  dismissal  ?    Or  suppose 

she  had  come  back  to  the  house  and  stolen  something, 

could  she  have  been  indicted  for  larceny  as  a  servant  ?   Or, 

in  the  case  of  a  male  servant  wrongfully  dismissed,  would 

the  master  afterwards  be  liable  to  pay  a  tax  for  him?] 

Cucksan  v.  Stones  {b)  is  an  authority  that  the  contract  may 

continue,  although  no  service  is  in  fact  performed. 

J9.  J9.  Keane^  in  reply,  referred  to  Herbert  v.  Reid  (c). 

WiGHTMAN,  J. — The  question  turns  upon  the  intention 
of  the  testator,  as  shewn  by  the  words  used  in  his  will.  He 
devised  his  real  estate  to  his  son  in  fee,  subject  to  a  charge 
in  favour  of  the  defendant  in  the  following  terms : — ^*  Sub- 
ject nevertheless,  and  I  do  hereby  charge  and  make  charge- 
able the  said  several  messuages,  lands,  &c.,  to  and  with  the 
payment  to  my  faithful  servant,  Sarah  Bo  wring,  of  an  annuity 
or  clear  yearly  sum  of  12/.,  provided  she  shall  be  in  my  service 

(a)  15  Q.  B.  576.  (6)  1  £.  &  E.  24S. 

(c)  leVes.  481. 
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1862. 


Daklow 

V, 

Edwabda. 


at  the  time  of  my  decease***  Therefore  she  is  clearly  not 
entitled  to  the  legacy  unless  she  was  in  the  testator^s  service 
at  the  time  of  his  decease. 

It  is  said  that  this  is  a  case  of  considerable  hardship,  for 
the  testator,  two  days  before  his  death,  dischaiged  her,  as  it 
must  now  be  taken,  wrongfully ;  but  at  that  time  her  wages» 
which  were  yearly  wages,  were  not  due,  and  therefore  she 
was  constructivqly  in  his  service  at  the  time  of  his  death. 
But  it  seems  to  us  that  the  service  contemplated  by  the 
testator  was  not  a  constructive,  but  an  actual  service.  No 
doubt  the  contract  for  service  may  remain  although  it  was 
broken ;  and  the  servant  might  have  recovered  damages  for 
the  breach  of  it,  but  she  was  not  in  the  service  of  the  testa- 
tor at  the  time  of  his  death,  and,  not  being  so,  she  was  not 
entitled  to  this  bequest,  and  there  ought  to  be  a  trial  de  nova 

Trial  de  novo. 


IN  THE  EXCHEQUER   CHAMBER. 
(Error  from  the  Court  of  Exchequer,) 


June  23. 


An  execution 
creditor  does 
not,  by  becom- 
ing a  party  to 
an  inter- 
pleader issue, 
ratify  or  adopt 
the  act  of  the 
sheriff,  so  as  to 
render  himself 
liable  in  tres- 
pass for  the 
seizure  of  the 
goods,  which 
are  the  subject 
of  the  inter- 
pleader issue. 


Woollen  v.  Wright, 

JLiRROR  on  a  bill  of  exceptions. — The  declaration  stated 
that  the  defendant  broke  and  entered  a  dwelling-house  of 
the  plaintiff,  and  seized,  took,  and  carried  away  his  goods. 

Fleas  (inter  alia). — ^First:  not  guilty.  Fourthly,  as  to 
breaking  and  entering  the  dwelling-house,  a  justification 
under  a  writ  of  fieri  facias  issued  on  a  judgment  recoyered 
by  the  defendant  against  one  Inman. 

The  plaintiff  joined  issue  on  the  first  plea,  and  took  and 
joined  issue  on  the  fourth,  except  as  to  the  judgment  and 
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writ  of  fieri  facias ;  and  he  also  new  assigned,  that  he  sued        1862. 
for  trespasses  committed  by  the  defendant  to  a  greater     ^'^^^ 
extent,  and  with  more  violence,  and  for  a  lonser  time  than  v. 

was  necessary  for  the  purpose  and  on  the  occasion  referred 
to  in  the  fourth  plea. 
Plea  to  new  assignment:  not  guilty. — Issue  thereon. 
The  cause  was  tried  before  Martin,  B.,  at  the  Yorkshire 
Summer  Assizes,  1861,  and  the  bill  of  exceptions  stated  the 
following  facts: — At  the  time  of  the  seizure  hereinafter 
mentioned  the  plaintiff  was  the  proprietor  and  in  legal 
possession  of  Cooper's  Hotel,  at  Brightside  Lane,  in  Shef- 
field (being  the  dwelling-house  mentioned  in  the  declara- 
tion), and  was  then  carrying  on  the  said  Cooper's  Hotel  as 
a  public  house  by  and  under  the  management  of  one  Geotge 
Inman  and  his  wife,  who  were  at  the  time  residing  therein. 
There  were  at  the  said  Cooper's  Hotel  goods,  fixtures,  and 
effects  of  the  plaintiff  of  large  value,  and  also  some  goods  of 
the  said  G.  Inman.    On  the  I7th  September,  1860,  the  de- 
fendant obtained  in  the  Court  of  Exchequer  final  judgment 
against  the  said  G.  Inman  for  the  sum  of  1 65L  6s.  6d,,  and  the 
following  day,  by  the  direction  of  the  defendant,  his  attorney 
sued  out  a  writ  of  fieri  facias,  and  delivered  the  same  to  the 
sheriff  of  York  to  be  executed.    On  the  same  day  a  warrant 
was  issued  upon  the  writ  by  the  sheriff  directed  to  one  of 
his  oflScers,  and  indorsed  to  levy  the  amount  of  the  judg- 
ment and  costs  of  execution. 

On  the  1 9th  September,  1860,  the  officer  of  the  sheriff, 
with  two  of  his  men,  entered  the  said  Cooper's  Hotel  for 
the  purpose  of  executing  the  said  warrant  upon  the  goods, 
chattels,  and  effects  of  the  said  G.  Inman  therein,  and  left 
one  of  his  men  in  possession.  There  was  evidence  that 
the  officer  and  men  acting  under  his  authority  had  mis- 
conducted themselves  in  levying  and  selling  under  the  writ. 
On  the  20th  September  the  plaintiff's  attorney  made  a 
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claim  to  the  goods,  chattels,  and  effects  so  seized,  on  behalf 
of  the  plaintiff,  and  served  a  notice  of  such  claim  on  the 
V.  oflScer  of  the  sheriff  and  the  defendant's  attoraey.     The 

sheriff  thereupon  took  out  an  interpleader  summons. 

On  the  5th  October,  the  sheriff,  the  plaintiff,  and  the 
defendant,  by  their  respective  attomies,  appeared  at  the 
hearing  of  the  said  summons,  when  Wilde,  B.,  ordered  (inter 
alia)  ''that  upon  payment  of  170/.  into  Court  by  the  claimant 
within  a  week,  and  upon  payment  to  the  sheriff  of  the 
possession  money,  the  sheriff  do  withdraw  from  the  possesr 
sion  of  the  goods  and  chattels  seized  by  him  under  the  writ 
of  fi.  fa. ;  and  that,  unless  such  payment  should  be  made, 
the  sheriff  do  proceed  to  sell  the  said  goods  and  chattels,  and 
pay  the  proceeds  of  such  sale,  after  deducting  the  expenses 
thereof  and  the  possession  money,  into  Court  to  abide 
further  order.  The  sheriff  to  permit  the  claimant  to  inspect 
the  goods  and  chattels  seized,  and  claimant,  within  a  week, 
to  give  notice  to  the  sheriff  specifying  which  of  such  goods 
and  chattels  are  not  claimed  by  him.  That  the  parties  do 
proceed  to  the  trial  of  an  issue  in  which  the  said  claimant 
shall  be  plaintiff,  and  the  said  execution  creditor  shall  be 
defendant;  and  that  the  question  to  be  tried  shall  be  whether 
at  the  time  of  seizure  by  the  sheriff  the  goods,  &c.,  were  the 
property  of  the  claimant  as  against  the  execution  creditor. 
The  issue  to  be  confined  to  the  goods  and  chattels  not 
specified  in  such  notice  as  aforesaid.'* 

On  the  10th  October,  1860,  the  plaintiff  gave  notice  to 
the  sheriff,  specifying  therein  which  of  such  goods  and 
chattels  were  not  claimed  by  him. 

In  pursuance  of  the  interpleader  order,  the  parties  did 
proceed  to  the  trial  of  an  issue  as  to  the  title  of  the  plaintiff  to 
the  goods  and  chattels  seized  exclusive  of  those  specified  in 
the  said  notice,  and  such  issue  was  found  for  the  plaintiff. 

The  plaintiff  not  having  brought  into  Court  the  sura 
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mentioned  in  the  interpleader  order,  the  goods  were  sold        1862. 
and  the  proceeds  paid  into  Court ;  and  on  the  detennina-      ^^^^^ 
tion  of  the  interpleader  issue,  the  said  proceeds  were  paid  •- 

over  to  the  plaintiff. 

The  learned  Judge  told  the  jury  **  that  there  was  evidence 
to  go  to  them  against  the  defendant  upon  the  issues 
on  the  plea  of  not  guilty  and  the  new  assignment.  That 
the  defendant  was  not  responsible  for  the  acts  pf  the  sheriff, 
or  his  oflScers,  unless  something  more  occurred  than  putting 
the  writ  into  the  sheriff's  hands ;  but  his  coming  forward 
in  the  interpleader  proceedings,  and  accepting  and  acting 
upon  the  interpleader  issue,  was  evidence  for  the  jury  that  he 
adopted  the  seizure  by  the  sheriff  of  the  goods  which  were 
the  subject-matter  of  the  interpleader  issue,  and  thereby 
made  himself  liable  in  respect  of  those  goods;  for  that 
when  an  execution  creditor  comes  forward  and  claims  the 
goods  in  an  interpleader  proceeding  such  as  that  given  in 
evidence  he  thereby  adopts  the  seizure  of  the  sheriff  and 
becomes  a  party  to  that  issue,  the  seizure  being  for  his 
benefit." 

The  counsel  for  the  defendant  excepted  to  the  said  direc- 
tion, and  contended  that  it  was  erroneous  in  point  of  law ; 
and  that  there  was  no  evidence  to  go  to  the  jury  as  against 
the  defendant  in  support  of  the  issue  on  the  plea  of  not  guilty, 
or  on  the  issue  on  the  new  assignment.  And  further,  that 
the  defendant  making  himself  and  becoming  a  party 
to  the  interpleader  proceedings  did  not  make  him  liable  for 
the  act  of  the  sheriff  in  seizing  the  goods,  nor  was  it  any 
evidence  to  go  to  the  jury  of  his  liability  in  this  action. 
The  jury  found  a  verdict  for  the  plaintiff  on  all  the  issues 
except  that  on  the  fourth  plea,  with  200^  damages. 

Q^a^n  now  argued  (a)  for  the  plaintiff  in  error  (the  de- 

(a)  Before  Wighiman,  J.,  WiUiams,  J.,  Crampton,  J.,  WiOes,  J., 
BffUti  J*»  And  Blaeklnifii,  J. 
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fendant  below). — The  direction  of  the  learned  Judge  was 
erroneous.     Wibon  v.  Tumman  (a)  is  an  express  authority 
V*  that  an  execution  creditor  does  not,  by  a  subsequent  ratifi* 

cation  of  the  act  of  the  sheriff,  render  himself  liable  as  a 
wrongdoer.  The  sheriff  did  not  act  under  the  direction  of 
the  present  defendant,  but  in  obedience  to  the  order  of  the 
Court. 

The  Court  then  called  on 

« 

Kemplay^  for  the  defendant  in  error  (the  plaintiff  below). 
— The  ruling  of  the  learned  Judge  was  correct  WUsan  ▼. 
Tumman  cannot  be  supported,  or  at  all  events  is  distinguish- 
able. It  is  conceded  that,  where  a  person  commits  a  tres- 
pass in  his  own  name  and  on  his  own  account,  another 
cannot  ratify  the  act  so  as  to  render  himself  liable  for  it 
Thus  a  person  who  knowingly  receives  from  another  a 
chattel  which  the  latter  has  wrongfully  seized,  and  after- 
wards, on  demand,  refuses  to  give  it  back  to  the  owner, 
does  not  thereby  become  a  joint  trespasser,  unless  the  chattel 
was  seised  t(x  his  use :  Wihon  v.  Barker  (&).  But  where  a 
person  assumes  to  act  for  another,  though  without  any  pre- 
vious authority,  if  the  latter  adopt  the  act,  that  is  equivalent 
to  a  prior  command,  and  renders  him  liable  for  the  oHi- 
sequences.  Liability  by  rati&cation  depends  on  whether 
the  act  was  done  for  the  use  or  benefit  of  the  person  who 
ratifies  it :  Eastern  Cau9ities  Railway  Company  v.  Broom  (c). 
[fFUUams,  J. — ^In  that  case  the  peicon  who  committed  the 
trespass  professed  to  act  as  the  servant  of  the  Company.] 
In  Com.  Dig.  Trespass  (C.  1),  it  is  said  that  ''trespass  Ues 
against  him  who  afterwards  assents  to  a  trespass  done  for 
his  use  and  benefit,  though  not  privy  at  the  time  of  it: 


(a)  6  M.  &  6.  236.  (6)  4  B.  &  Adol.  614. 

(c)  6  Exch.  314. 
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4  Inst  317."    The  law  is  suted  id  similar  terms  in  Bac.        1862. 
Abrid.  Trespass  (G.  1).     It  is  true  that  the  sheriff  is  not     ^"^^ 
the  airent  of  the  execution  creditor,  but  he  acts  under  his      _,  «• 
direction  and  for  his  benefit.     If  the  execution  debtor 
brought  an  action  of  trespass  against  the  execution  creditor, 
the  latter  must  justify  by  pleading  that  he  recovered  a  judg- 
ment and  issued  thereon  a  writ  by  which  he  directed  the 
sherifiF  to  levy.     [TfiBiamSf  J. — If  we  were  to  hold  that  the 
execution  creditor  was  liable  in  trespass  as  agent  of  the 
sheriff,  he  would  be  liable  for  the  whole   amount  levied 
including   the   sheriff's  poundage,    which  he  has  never 
touched.]     In  Kelcey  v.  Mmter  (a),  it  was  held  that  an 
execution  creditor  was  liable  for  the  act  of  the  sheriff  in 
selling  the  goods  of  an  insolvent  after  his  imprisonment. 
Tmdalt  C  J.,  there  said,  that  *'on  general  principles,  where 
a  thing  is  done  through  the  procurement  of  another,  the 
procurer  is  as  much  liable  as  the  agent     The  sheriff  and 
his  employer  sail  in  the  same  boat."    A  sheriff  is  bound  to 
obey  the  directions  of  the  execution  creditor,  and  if  he 
proceeds  with  an  execution  after  it  is  countermanded,  he 
is  liable  in  trespass :    Barker  v.  St  Quintin  (&).     There 
Lord  Abinger^  C.  B.,  said: — '*It  is  true  that  the  sheriff 
is  an  officer  of  the  Court,  but  the  Court  appoints  him 
to  do  the  plaintiff  a  service,  and  will  not  put  him  in 
motion  unless  at  the  instance  of  the  plaintiff.''  In  Walker  v. 
Hunter  (e),  the  execution  creditor,  finding  a  claim  made  to 
the  goods  seized  under  the  writ,  directed  the  sheriff  to 
withdraw,  but  he  nevertheless  remained  in  possession,  and 
it  was  held  that  his  act  was  one  which  the  execution  credi- 
tor might  ratify,  it  having  been  done  for  his  benefit  Where 
a  writ  of  execution  is  set  aside  as  void,  both  the  execution 
creditor  and  his  attorney  are  liable  in  trespass,  for  whoever 

(a)  1  Bing.  N.  C.  721.  (li)  12  M.  &  W.  441. 

(c)  2  C.  B.  324. 
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1862.        procaresy  commandsy  aids  or  assists  in  a  trespass  becomes  a 
^^  "^      trespasser:  Parsons  v.  Loyd (a);  Barker  v.  Braham  (by    A 

(^-  party  who  ratifies  a  wrongful  act  done  in  his  name  and  for 

waioHT. 

his  benefit  becomes  as  it  were  a  trespasser  by  estoppel: 
Bird  V.  Brawn  (c) ;  Buran  ▼•  ,Denman  (<Q.  There  is  no 
doubt  that  if  an  execution  creditor  accompanies  the  oflBcer 
in  levying  the  execution,  or  indemnifies  the  sheriff,  he 
makes  the  act  of  the  sheriff  his  own :  Menham  v.  Edmoft' 
son  {e) ;  and  it  seems  that  the  law  is  the  same  if  the  execu- 
tion creditor  receives  the  money  levied :  Rush  v.  Baker  (/). 
[WUUams,  J.,  referred  to  Whitmore  v.  Greene (g).  Byles, 
J« — According  to  your  argument,  in  every  case  of  inter- 
pleader in  which  the  claimant  succeeded,  the  execution 
creditor  would  be  liable  to  an  action.]  In  WUsou  v. 
Tumman,  the  question  did  not  arise  under  the  Interpleader 
Act;  and  all  that  the  defendant  did  was,  when  served  with 
notice  of  action,  to  say  that  he  considered  he  had  a  just 
claim  to  the  goods. 

WiQHTMAN,  J. — ^The  question  is  whether  the  defendant 
is  liable,  as  a  wrongdoer,  for  the  act  of  the  sheriff  in  taking 
the  plaintiff's  goods.  It  appears  by  the  evidence  that  the 
defendant,  having  recovered  a  judgment  against  one  Inman, 
issued  a  writ  of  fieri  facias  which  was  placed  in  the  hands 
of  the  sheriff.  Under  colour  of  that  writ  the  sheriff  seized 
the  goods  of  the  present  plaintiff.  The  defendant  did  not 
interfere  in  any  way  with  the  execution,  but  merely  caused 
the  process  to  issue.  The  plaintiff  claimed  the  goods,  and 
an  interpleader  order  was  the  result  Upon  the  interpleader 
summons  being  heard  before  a  Judge,  the  defendant  appeared 

(a)  3  WiU.  341.  («)  1  Bos.  &  P.  369. 

(6)  3  Wils.  368.  (J)  3  Stnu  995. 

(c)  4  Exch.  786.  (^)  13  M.  &  W.  104. 

(d)  2  Excli.  167. 
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as  execution  creditor,  and  became  a  party  to  an  issue.     It        1862. 

is  said  that  was  such  a  ratification  of  the  act  of  the  sheriff     J^"'^''^*^ 

Woollen 

as  to  make  it   the  act  of  the  defendant  and  render  the      _  «• 
sheriff  his  agent     Wilson  v.  Tumman  (a)  (which  has  not 
been  disputed  until  the  present  case)  is  an  authority  that 
what  the  defendant  did  was  not  a  ratification  of  the  act  of 
the  sheriff.     The  Court  there  said:— *< If  the  defendant 
Tumman  had  directed  the  sheriff  t6  take  the  goods  of  the 
present  plaintiff,  under  a  valid  writ,  requiring  him  to  take 
the  goods  of  another  person  than  the  defendant  in  the 
original  action,  such  previous  direction  would  undoubtedly 
have  made  him  a  trespasser,  on  the  principle  that  all  who 
procure  a  trespass  to  be  done  are  trespassers  themselves,  and 
the  sheriff  would  be  supposed  not  to  have  taken  the  goods 
merely  under  the  authority  of  the  writ,  but  as  the  servant 
of  the  plaintiff.    But  where  the  sheriff  acting  under  a  valid 
writ,  by  the  command  of  the  Court  and  as  the  servant  of 
the  Court,  seizes  the  wrong  person's  goods,  a  subsequent 
declaration  by  the  plaintiff  in  the  original  action,  ratifying 
and  approving  the  taking,  ^cannot,  upon  the  distinction  above 
taken,  alter  the  character  of  the  original  taking,  and  make 
it  a  wrongful  taking  by  the  plaintiff  in  the  original  aetion.** 
In  Whitmore  v.  Greene  (A),  the  goods  of  a  debtor  were  seized 
by  the  sheriff  under  a  ¥rrit  of  fi.  fa.,  and  sold  after  the  exe- 
cution creditor  had  notice  of  a  prior  act  of  bankruptcy,  and 
it  was  held  that  he  was  not  liable  in  trover.    The  Court 
there  said : — ''In  the  cases  cited  at  the  bar,  of  Mettham  v. 
Edmonson  (c)  and  Rush  v.  Baker  ((f),  the  ground  upon  which 
it  was  held  that  the  assignees  could  sue  the  execution 
creditor  was,  in  the  last  case,  that  the  defendant  had  given 
a  bond ;  and  in  the  former  that  he  was  present  at  the  execu- 

(a)  6  M.  &  G.  236.  (c)  I  Bos.  &  F.  869. 

(5)  13  M.  &  W.  104.  («0  BuIlep'sN.  P.  41. 
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tion.    But  in  the  present  case  there  has  been  no  interference 
of  any  sort  by  the  ezecation  creditor ;  and  therefore,  thoagh 
V-  he  maybe  liable  to  refund  the  money  paid  to  him, we  think 

he  cannot  be  sued  in  trover  as  a  wrong  doer.*  In  this 
case,  if  the  sheriff  had  sold  the  goods  under  colour  of 
the  writ,  not  under  the  interpleader  order,  and  the  pro- 
ceeds had  been  paid  over  to  the  defendant,  probably  he 
might  have  been  liable  to  return  the  money ;  but  upon  the 
principle  laid  down  in  Wilson  v.  Tumnian,  and  not  con- 
tradicted, but  rather  supported  by  Whitmore  v.  Greene^  the 
defendant  cannot  be  sued  as  a  wrongdoer  for  an  act  of  the 
sheriff  which  he  never  authorized.  As  the  case  of  Wilson 
v.  Tumman  is  a  direct  authority  that  a  subsequent  ratifi- 
cation cannot  render  the  defendant  liable,  there  must  be  a 
trial  de  novo. 

Trial  de  nova 


MEMORANDUM. 

In  this  Vacation,  John  Robert  Kenyon^  ^q-j  of  Lincoln's 
Inn,  Thomas  Southgate^  Esq.,  of  Lincoln's  Inn,  and  Arthur 
Hobhause^  Esq.,  of  Lincoln's  Inn,  were  appointed  Her 
Majesty's  CounseL 
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The  Attorne-t  General  v.  Wyndham.  Nov.  20. 

Information  in  equity  by  the  Attorney  General  A  testator 

n      J      J  J  died  in  1811 

as  follows  :-^-  having  derised 

1.  The  object  of  this  information  is  to  obtain  from  the  nieces  as 
defendant,  who  is  the  legal  personal  representative  of  his  common  in  fee, 
late   father,  the  Reverend    John   Heathcote   Wyndham,  Jj^tf^Ts^"^' 
deceased,  payment  of  the  duty  owing  to  Her  Majesty  in  ^^^^^^^ 
respect  of  the  legacy  of  10,000/.  Consolidated  Bank  Annul-  loooo/.  con- 

'^  o    J  '  sols  into  the 

ties,  hereinafter  mentioned.  names  of 

trustees  for 

2.  Under  the  Act  of  Parliament,  45  Geo.  3,  c.  28,  a  the  benefit  of 
duty  is  payable  to  the  use  of  Her  Majesty  upon  all  legacies,  lands  should 

•  -  .  *.  *L       J         •    ^«  i_  enure  to  the 

specific  or  pecuniary,  or  of  any  other  description,  above  ^^^  of  i^^g 

the  amount  or  value  of  20/.,  whether  the  same  be  charged  nephe^'h^^^ 

upon  or  payable  out  of  real  or  personal  estate.  J°&.  ^  ^^  ^°^' 

^  Mr  J  r  lowing  year, 

3.  By  section  4  of  the  same  Act,  a  legacy  is  defined  to  exercised  his 

,  option  and 

be  a  ''gift  by  any  will  or  testamentary  instrument  of  any  transferred 

person  dying  after  the  passing  of  this  Act,  which  by  virtue  Held,  that  Uie 

of  any  such  will  or  testamentary  instrument  shall  have  the^ezeoitor 

effect,  or  be  satisfied  out  of  the  personal  estate  of  such  ^Qjlyi^^ 
person  so  dying, 

person  shall  have  power  to  dispose   __, inrinrv 

think  fit,  or  which  shall  have  been  charged  upon  or  made  sols,  at  the 

payable  out  of  any  real  estate,  or  be  directed  to  be  satisfied  cent,  as  fixed 

out  of  any  monies  to  arise  by  the  sale  of  any  real  estate  of  c.^i49. 
the  person  so  dying,  or  which  such  person  may  have  the 

VOL.  I. — H.  &  C.  P  P  EXCH. 


or  out  of  any  •personal  estate  which  such  S^}®^^" 
I  power  to  dispose  of,  as  he  or  she  shall  ^^^^,  ^® 
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power  to  dispose  of,  whether  the  same  shall  be  given  by  way 
of  annuity  or  in  any  other  form." 

4.  By  section  5  of  the  same  Act  it  is  provided,  in  effect, 
that  the  duties  on  legacies  charged  upon  or  payable  out  of 
real  estate,  or  out  of  monies  to  arise  by  the  sale  of  real 
estate,  shall  be  accounted  for,  answered,  and  paid  by  the 
trustee  to  whom  the  real  estate  shall  be  devised,  or  if  there 
shall  be  no  trustee,  then  by  the  person  entitled  to  such  real 
estate,  subject  to  such  legacy,  or  by  the  person  or  persons 
empowered  or  required  to  pay  or  satisfy  any  such  legacy. 

5.  By  the  Act  of  Parliament,  48  Geo.  3,  c.  149,  (which, 
although  the  duties  granted  by  it  were  repealed  in  1815  by 
55  Geo.  3,  c.  184,  is  still  in  force  with  regard  to  arrears  of 
duty  which  became  payable  between  10th  October*  1808, 
and  31st  August  1815),  the  rate  of  duty  payable  upon  any 
legacy  of  the  amount  or  value  of  20/.  or  upwards,  given  by 
the  will  of  any  person  dying  after  the  5th  April,  1805, 
either  out  of  his  personal  estate,  or  out  of  or  chaiged  upon 
his  real  estate,  or  out  of  any  monies  to  arise  from  the  sale, 
mortgage,  or  other  disposition  of  his  real  estate,  and  which 
should  be  satisfied  or  discharged  after  the  10th  October, 
1808,  to  or  for  the  benefit  of  a  brother  or  sister,  or  any 
descendant  of  a  brother  or  sister  of  the  deceased,  was  fixed 
at  2/.  lOs.  per  cent 

6.  Under  the  provisions  of  certain  statutes  in  that  behalf, 
the  collection  and  the  management  of  the  duty  on  l^ades 
has  become  and  is  now  vested  in  the  Commisrionera  of 
Inland  Revenue. 

7.  The  Rev.  Thomas  Heathcote,  formerly  rector  of  Stone, 
in  the  county  of  Kent  (hereinafter  referred  to  as  the  te^a- 
tor)^  died  in  the  year  1811,  having  made  a  will,  dated  the 
22nd  of  July,  1809,  which  was  duly  executed  and  attested 
as  was  then  by  law  required  for  the  devise  of  real  estate, 
and  thereby,  after  giving  various  pecuniary  legacies,  in- 


565 


1862* 

Attobhet 
General 


MICHAELMAS  TERM,    26    VICT. 

clading  one  to  his  nephew,  the  said  John  Heathcote 
Wjndham,  the  testator  gave  all  his  freehold  and  copyhold 
lands,  tenements,  and  hereditaments  onto  his  three  nieces, 

Vm 

Henrietta,  Charlotte,  and  Sophia  Frances  Wyndham,  to  hold     Wtndhav. 

the  same  (subject  as  to  parts  thereof  to  the  life  estate  of  the 

Countess  of  St.  Vincent  therein)  unto  his  said  nieces  as 

tenants  in  common,  and  their  respective  heirs  and  assigns 

for  ever,  subject  to  a  proviso  that  if  any  of  them  should 

marry,  her  interest  should,  from  the  day  next  before  the 

day  of  her  marriage,  be  sQspended,  and  the  rents  of  the 

said  estates  should  thenceforth  be  enjoyed  by  such  of  them 

only  as  should  not  have  been  married  until  their  respective 

marriage  or  death,  to  the  intent  that  the  whole  rents  should 

be  enjoyed  by  such  of  them  as  should  not  marry  until 

marriage  or  death,  which  should  first  happen;  and  that 

after  all  of  them  should  be  married,  or  the  death  of  the 

survivor  of  them,  which  should  first  happen,  the  said  free* 

hold  and  copyhold  estates  should  be  held  by  his  said  three 

nieces,  and  their  respective  heirs  and  assigns,  under  the 

devise  to  them  as  tenants  in  common  in  fee  simple,  before 

contained:  and  the  said  will  then  contains  a  proviso  in  the 

following  terms :  **  Provided  nevertheless,  and  I  do  hereby 

further  declare  and  direct,  that  my  said  nephew,  John 

Heathcote  Wyndham,  shall  have  the  option  of  becoming 

the  purchaser  or  beneficial  proprietor  or  ownerof  the  whole 

of  my  said  fi^ehold  and  copyhold  estates,  and  the  inheritance 

in  fee  simple  thereof  respectively,  at  the  rate  or  price  of 

10,000/.  31  per  cent.  Consolidated  Annuities,  transferable 

at  the  Bank  of  England ;  and  therefore  that  upon  my  said 

nephew,  John  Heathcote  Wyndham,  investing  the  sum  of 

10,000/L  of  those  annuities  in  the  names  of  himself  and  of 

any  other  person  or  persons  to  be  appointed  in  that  behalf 

by  my  said  nieces,  or  any  two  of  them,  or  by  the  survivor 

of  them,  or  in  default  of  appointment  by  them  or  her,  in 

p  p  2 
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the  names  of  himself  and  of  any  one  or  two  other  person 
or  persons  of  his  own  appointment,  then  and  from  thence- 
forth the  use  hereinbefore  limited  to  my  said  nieces,  their 
heirs  and  assigns,  in  the  said  freehold  manors,  lands,  here- 
ditaments, and  premises,  and  also  in  the  said  copyhold 
messuages,  lands,  hereditaments,  and  premises,  shall  abso- 
lutely cease  and  determine ;  and  the  same  freehold  manors, 
lands,  hereditaments,  and  premises,  and  also  the  said  copy- 
bold  messuages,  lands,  hereditaments,  and  premises,  shall 
forthwith  be  and  enure  to  the  only  absolute  use  of  my  said 
nephew,  the  said  John  Heathcote  Wyndham,  his  heirs  and 
assigns  for  ever,  freed  and  discharged  of  and  from  all  chaiges 
and  incumbrances  to  be  made  or  created  by  my  said  nieces, 
any  or  either  of  them,  or  any  or  either  of  their  heirs  and 
assigns ;  and  also  then  and  from  thenceforth  they,  my  said 
nieces,  their  heirs  and  assigns,  shall  on  request,  and  at  the 
costs  and  charges  of  my  said  nephew,  John  Heathcote 
Wyndham,  his  heirs  and  assigns,  well  and  effectually  con- 
vey all  and  singular  my  said  freehold  manors,  lands,  here- 
ditaments, and  premises,  and  surrender  all  and  singular  my 
said  copyhold  hereditaments  and  premises  to  the  use  of  my 
said  nephew,  his  heirs  and  assigns,  or  to  the  use  of  such 
person  or  persons,  or  for  such  estate  or  estates,  as  my  said 
nephew^  his  heirs  and  assigns,  shall  direct,  and  the  tenure 
of  the  said  copyhold  premises,  and  the  rules  of  law  and 
equity,  will  admit,  freed  and  discharged  from  all  changes 
and  incumbrances  to  be  done  and  committed  by  my  said 
nieces,  any  or  either  of  them,  their  heirs  and  assigns,  in  the 
meantime.     And  I  declare  that  my  said  nephew,  John 
Heathcote  Wyndham,  and  such  other  person  or  persons,  and 
their  executors  and  administrators,  shall  thenceforth  stand 
possessed  of  the  said  10,0007.  3/.  per  cent  Consolidated 
Annuities,  in  trust  for  my  said  three  nieces,  in  equal  shares, 
and  for  their  respective   executors,  administrators,  and 
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assigns,  but  that  during  their  lives,  and  the  life  of  the 
survivor  of  them,  the  said  trustees  shall  pay  the  whole  of 
the  annual  dividends  and  proceeds  thereof  to  such  of  my 
said  nieces  only  as  shall  have  remained  and  be  unmarried, 
in  the  same  manner  as  is  hereinbefore  directed  with  regard 
to  the  rents  and  annual  profits  of  my  said  freehold  and  copy- 
hold estates;  and  after  the  marriage  of  all  of  them,  or  the 
death  of  the  survivor  of  them,  which  shall  first  happen,  that 
the  said  trustees  shall  transfer  the  principal  of  the  said 
10,000/.  3/.  per  cent.  Consolidated  Annuities  to  my  said 
nieces  and  their  respective  executors,  administrators,  and 
assigns,  in  three  equal  shares.^'  And  the  testator  directed 
that  in  case  he  died  before  Lady  St.  Vincen^  and  his  said 
nephew,  John  Heathcote  Wyndham,  chose  to  invest  the 
10,00021  consols  before  the  death  of  Lady  St.  Vincent,  then 
the  said  John  Heathcote  Wyndham  was  to  retain  the 
annual  dividends  of  the  said  10,000/.  consols  during  Lady 
St  Vincent's  life  for  his  own  use. 

8.  The  testator  left  his  said  nephew,  John  Heathcote 
Wyndham,  and  his  said  three  nieces  in  his  will  named 
respectively  surviving  him,  and  some  time  in  the  year  1812 
his  said  nephew  exercised  the  option  given  to  him  by  the 
testator's  will  of  purchasing  his  freehold  and  copyhold 
estates,  and  entered  into  the  possession  thereof  accordingly, 
and  he  forthwith  thereupon  transferred  the  sum  of  10,000Z» 
consols  into  the  names  of  himself  and  William  Wyndham 
and  George  Wyndham,  both  now  deceased,  in  trust  for  the 
testator's  nieces,  as  directed  by  his  will,  and  in  satisfaction 
and  discharge  of  the  legacy  of  that  amount  thereby  be» 
queathed  to  them,  or  for  their  benefit,  as  hereinbefore 
mentioned. 

9.  Under  the  circumstances  hereinbefore  stated,  a  duty, 
at  the  rate  of  2/.  lOs.  per  cent.,  upon  the  value  of  the  said 
legacy  or  sum  of  10,000/.  consols,  became,  forthwith  upon 
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the  transfer  thereof  i^to  the  names  of  the  said  trastees 
hereinbefore  mentioned,  payable  to  the  use  of  her  Majesty, 
but  no  part  of  such  duty  has  hitherto  been  paid. 

10.  The  said  John  Heathcote  Wyndham  sunrived  both 
of  his  cotrustees,  and  died  some  time  since,  leaving  the 
above  named  defendant,  his  eldest  son  and  heir  at  law,  and 
also  the  executor  appointed  by  his  will,  him  surviving.  The 
defendant,  as  such  executor,  has  proved  his  said  father^s  will 
in  her  Majesty's  Court  of  Probate,  and  has  thereby  become 
and  now  is  sole  trustee  of  the  said  legacy,  which  is  at  pre- 
sent held  by  him  upon  the  trusts  declared  thereof  by  the 
testator's  will,  as  hereinbefore  stated,  or  such  of  them  as  are 
still  subsisting. 

11.  As  soon  as  the  Commissioners  of  Inland  Revenue 
discovered  (which  they  did  not  till  very  recently)  the  gift 
of  the  said  legacy,  they  caused  application  to  be  made  to 
the  defendant  for  payment  of  the  duty  owing  in  respect 
thereof;  but  the  defendant  refuses  to  comply  with  such 
application,  alleging  that  no  such  duty  is  payable. 

The  information  prayed  (inter  alia)  a  declaration  that 
duty  at  the  rate  of  2/.  10«.  was  payable  on  the  said  sum  of 
10,0002.  consols. 

The  defendant's  answer  was,  so  far  as  is  material,  an 
admission  of  the  facts  stated  in  the  information. 


The  Attorney  General  (with  him  The  Solidtar  General, 
Locke  and  Hanson),  for  the  Crown. — The  question  is, 
whether  the  sum  of  10,000/.  consols  invested  by  the 
nephew  of  the  testator,  for  the  benefit  of  his  nieces,  in 
pursuance  of  the  option  of  purchase  contained  in  his  will, 
is  lii^ble  to  legacy  duty.  The  last  surviving  niece  died 
recently,  and  the  Commissioners  of  Inland  Revenue  then 
discovered  the  gift  of  this  legacy.  As  to  the  rate  of 
duty,  no  question  arises.     By  the  48  Geo.  3,  c.  149,  sche- 
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dole,  part  3,  title  <<  Legacies  and  Successions''  (which  is 
still  in  force  with  regard  to  arrears  of  duty  which  became 
payable  between    the   10th  of   October^   1808,  and  the 
31st  August,  1816),  the  rate  of  duty  payable  upon  "every     Wthdham. 
l%&cy»  specific,  or  pecuniary,  or  of  any  other  description, 
of  the  amount  or  value  of  20/.  or  upwards,  given  by  any 
will  or  testamentary  instrument  of  any  person  who  shall 
have  died  after  the  5th  of  April,  1805,"  (as  this  testator  did), 
'*  either  out  of  hb  or  her  personal  or  moveable  estate,  or 
out  of  or  charged  upon  his  or  her  real  or  heritable  estate, 
or  out  of  any  monies  to  arise  by  the  sale,  mortgage,  or  other 
disposition  of  his  or  her  real  or  heritable  estate,  or  any  part 
thereof^  and  which  shall  be  paid,  delivered,  retained,  satis- 
fied, or  discharged,  after  the  10th  of  October,  1808,"  to  or 
for  the  benefit  of  a  brother  or  sister  of  the  deceased  or  any 
of  their  descendants,  is  fi^ed  at  27. 10^.  per  cent.     This 
10,000/.  consols,  it  is  submitted,  is  clearly  such  a  legacy. 
Either  it  is  chaiged  on  the  testator's  real  estate,  or  it  is  given 
out  of  monies  to  arise  by  the  sale  or  other  disposition  of 
his  real  estate.     There  is  a  sale  here,  with  only  this  pecu- 
liarity, that  it  is  to  a  designated  individual,  and  at  a  fixed 
price.    A  conveyance  is  unnecessary,  since,  upon  the  con- 
sols   being  invested,  the  will  directs  that  the  land  shall 
enure  to  the  use  of  the  nephew.     At  any  rate,  the  words 
**  other  disposition"  are  sufficiently  comprehensive.  Further, 
the  Court  mil,  even  in  the  construcUon  of  a  Revenue 
Act,  give  effect  to  the  real  substance  of  the  transaction,  and 
if  it  can  thus  be  brought  within  the  enactment,  will  not 
adhere  strictly  to  a  mere  literal  interpretation.     Several 
authorities,  decided  upon  a  similar  clause  of  another  Re- 
venue Act,  support  this  proposition.     The  question  there 
turned  upon  the  words  in  the  55  Geo.  3.  c.  184,  sched., 
part  3,  tit.  ''Legacies,"  by  which  legacy  duty  is  made  pay- 
able upon  **  monies  to  arise  firom  the  sale,  mortgage,  or  other 
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disposition  of  any  real  or  heritable  estate  directed  to  be  sold, 
ftc."    Upon  the  construction  of  that  enactment  it  was  held, 
in  TTie  Attorney  General  v.  Simcox  (a)  and  The  Attorney 
General  v.  Mangles  (J),  overraling  In  re  Evans  (c),  that 
where  the  will  gave  to  trustees  a  discretion  as  to  selling, 
and  they  sold  in  exercise  of  that  discretion,  legacy  duty 
attached.     In  Williamson  v.  The  Advocate  General  (<Q,  it 
was  held  that  the  duty  attached,  where  a  direction  to 
sell  could  be  gathered  from  the  whole  language  of  the  will 
though  there  was  in  terms  no  such  direction,  and  although 
the  direction  was  never  acted  upon.     These  authorities 
shew  that  the  Court,  in  construing  Revenue  Acts,  will 
adopt  a  reasonable  construction,  and  not  be  bound  by  the 
bare  letter.    But,  independendy  of  this  line  of  argument, 
the  actual  words  used  by  the  Legislature  are  amply  sufficient 
to  include  this  case. 


The  Court  then  called  upon 


BovUl  and  Wichens^  for  the  defendant — The  authorities 
which  have  been  cited  fail  to  support  the  proposition  con- 
tended for,  namely,  that  a  tax  can  be  imposed  on  the  subject 
if  the  case  be  brought  within  the  spirit  though  not  within  the 
letter  of  the  enactment  Those  were  not  decisions  enlaiging 
the  language  of  statutes,  but  upon  the  construction  of  wills, 
and  the  construction  of  this  will  is  not  in  dispute.  The 
Advocate  General  v.  Sndth  {e)  is,  however,  an  express  au- 
thority, that  under  the  statute  which  has  been  referred  to 
(55  Geo.  3,  c.  184),  legacy  duty  is  not  chaigeable  upon 
real  estate,  except  where  its  conversion  into  personalty 
takes  place  under  some  imperative  trust  or  direction  to  that 


(a)  1  Ezch.  749. 
(ft)  5  M.  &  W.  120. 
(c)  2  C.  M.  &  R.  206. 


(d)  10  CI.  &  F.  1. 

(e)  1  Macq.  H.  L.  Cas.  760. 
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effect;   and  Lord  St.  Leonards  there    said  that  In    re 

Evans  {a)  is  not  overruled  by  The  Attorney  General  v. 

Mlanffles  {b}.     The  case  for  the  defendant  is  a  negative 

one ;  it  is,  that  the  Crown  has  failed  to  find  words  in  either 

the  45  Geo.  3,  c.  28,  or  the  48  Geo.  3,  c.  149,  which 

include  the  present  case.     This  is  not  a  legacy  out  of  the 

testator's  real  or  personal  estate,  neither  is  it  chaiiged  on  his 

real  estate,  nor  is  it  out  of  monies  to  arise  from  the  sale, 

mortgage,  or  other  disposition  of  his  real  estate* — ^First, 

it  is  not  a  legacy  out  of  the  testator's  real  or  personal 

estate.   [BramweU,  B. — If  it  is  given  by  the  will  and  not  out 

of  the  testator's  personal  estate;  then  does  it  not  follow  that 

it  must  be  given  out  of  his  real  estate  ?]     No ;  for  example, 

where  property  is  given  up  under  the  doctrine  of  election, 

it  would  not  be  so.    In  Laurie  v.  Glutton  (c)  it  was  decided, 

and  indeed  admitted  upon  the  part  of  the  Crown,  that 

legacy  duty  is  not  payable  on  the  value  of  personal  estate 

given  up  by  one  l^atee  to  another  under  that  doctrine. 

— Secondly,    this   is  not   a  charge    upon    the   testator's 

real  estate.    All  charges  have  this  common  feature,  that 

there  is  a  right  to  have   the  money  raised  out  of  the 

estate,  vested  in  some  person  not  the  owner  of  the  estate, 

and  which  that  person  may  enforce  against  the  estate,  in 

whosoever's  hands  it  may  be.    The  question  is  clearly  dealt 

with  by  the  Master  of  the  Rolls  in  Laurie  v.  Clutton  (e), 

with  the  view  of  ascertaining  whether  the  circumstances  of 

that  case  created  a  charge.    Here  the  estate  was  not  charged 

either  in  the  hands  of  the  nieces  or  of  the  nephew.     There 

never  was  a  moment  when  any  person,  not  the  owner  of  the 

estate,  had  the  right  to  have  the  10,000/.  consols  raised  out 

of  the  estate  by  a  sale. — ^Thirdly,  there  is  here  neither  a 

sale  nor  a  mortgage,  nor  other  disposition  of  the  real  estate. 

(a)  2  C.  M.  &  R.  206.  (J>)  5  M.  &  W.  120. 

(c)  15  Beav.  ISl. 
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A  sale  requires  a  vendor  and  a  conveyance.  Here  there  is 
neither,  nor  is  it  necessary  that  there  shoald  be.  There 
is  simply  an  executory  devise  to  the  nephew,  to  take  effect 
upon  his  investing  the  consols  for  the  benefit  of  the  nieces. 
The  words  of  the  will,  '^  that  my  nephew  shall  have  the 
option  of  becoming  the  purchaser,  or  beneficial  proprietor, 
or  owner,  ftc,"  cannot  make  that  which  was  no  sale,  a  ''  sale** 
within  the  meaning  of  the  Act.  The  object  of  directing 
the  nieces  to  convey,  is  to  render  it  unnecessary  to  prove 
the  transaction.  When  the  obligation  arises,  there  is,  in 
fact,  nothing  for  them  to  convey.  It  is  not  suggested  that 
there  is  any  mortgage. — Lastly,  as  the  words  ^*  sale"  and 
'<  mortgage"  point  to  a  dealing  with  the  estate  after  the  tes- 
tator's death,  the  words  '^  other  disposition"  must  be  simihdj 
construed.  The  cutting  and  selling  timber  would  be  an 
instance  of  such  disposition.  It  must  be  a  disposition 
ejusdem  generis  with  the  sale  or  mortgage.  The  present 
case  was  not  contemplated  by  the  legislature,  and  the 
Crown  has  failed  to  find  language  sufficiently  comprehensive 
to  include  it 


3%0  Attorney  Oeneral  was  not  called  upon  to  reply. 


Pollock,  C.  B.-^I  am  of  opinion  that  the  Crown  is 
entitled  to  the  payment  of  the  duty  sought  by  this  informa- 
tion. The  testator  was  possessed  of  fireehold  and  copyhold 
estates,  which  he  devised  to  his  nieces,  subject  to  a  pro- 
vision, that  his  nephew  should  have  the  option  of  becoming 
^*  the  purchaser,  or  beneficial  proprietor  or  owner  of  them 
at  the  rate  or  price  of  10,000£  Zl  per  cent.  Consolidated 
Annuities ;  and,  therefore,  that,  upon  his  investing  the  sum 
of  10,00021  of  those  annuities  in  the  names  of  himself  and 
other  trustees,  then  and  from  thenceforth  the  use  therein- 
before limited  to  the  testator's  said  nieces  should  absolutely 
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cease  aod  determine,  and  the  same  lands  should  be  and 
enure  to  the  only  absolute  use  of  his  said  nephew.*'  The 
nephew  transferred  10,00011  consols  into  the  names  of  him- 
self and  certain  other  trustees,  and  entered  into  possession 
of  the  estate.  The  nieces  received  the  dividends,  and  died 
one  after  another,  the  last  surviving  niece  having  died  very 
lately.  The  Crown  now  claims  legacy  duty  upon  this  gift 
of  10,000/.  consols,  and  I  am  of  opinion  that  the  duty  is 
payable. 

I  quite  assent  to  the  proposition  that  no  person  is  liable 
equitably  to  the  payment  of  a  duty.     The  claim  of  the 
Crown  cannot  be  sustained,  unless  it  is  made  out  with 
clearness,  and  so  as  to  admit  of  no  reasonable  doubt.     But 
we  ought  not  to  look  at  mere  words,  but  at  what  is  the  sub- 
stance; and  the  effect  of  this  clause  in  the  will  is  either 
to  sell  the  estate  to  the  nephew  for  10,000Z.  consols,  with  a 
stipulation  that  the  money  shall  first  be  paid,   by  being 
invested  in  the  names  of  trustees,  or  else,  it  is  such  a  '^  dis- 
position" as  produced  10,000/.  consols,  which  the  testator 
was  desirous  of  bequeathing  to  his  nieces.    The  expression 
"other  disposition  of  his  real  estate"  cannot,  in  my  judg- 
ment, be  read  in  the  narrow  way  which  the  defendant's 
counsel  have  su^^ested,  viz.,  that  because  a  "  sale**  or  "  mort- 
gage" must  be  made  by  some  person  after  the  death  of 
the  testator,  the  words  ''other  disposition"  cannot  mean 
a  disposition  made  by  the  will  itself.    I  cannot  see  any 
ground  for  such  a  construction,  especially  when  in  this 
case  the  testator  did  dispose  of  his  real  estate  so  as  to  pro- 
duce 10,000/.  consols  to  be  divided  among  his  nieces.     If 
the  construction  contended  for  be  adopted,  any  amount  of 
personal  property  might  be  left  by  will  without  being  sub- 
ject to  legacy  duty.  No  one,  who  looks  at  what  is  expressed 
in  the  will  itself,  and  bears  in  mind  this  possible  mischief. 
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can  deny  that  this  was  a  **  disposition"  by  the  testator,  wUd 
was  calculated  to  raise  the  money.  It  is  true  there  is  do 
charge  upon  the  estate^  because  the  consols  are  to  be  acto- 
ally  invested  before  the  estate  vests  in  the  nephew.  It  is 
said  that  it  is  an  executory  devise ;  but  that  does  not  alter 
the  substance  of  the  transaction.  It  is  a  ''disposition"  within 
the  express  words  of  the  section,  which  are,  ^  either  out  of 
his  personal  estate,  or  out  of,  or  charged  upon  his  real  estate, 
or  out  of  any  monies  to  arise  from  the  sale,  mortgage,  or 
other  disposition  of  his  real  estate."  The  monies  arise  from 
a  ''disposition"  by  the  testator's  will,  which  gives  the  real 
estate  to  his  nephew,  upon  the  condition  of  his  making  this 
payment. 

On  these  grounds,  I  think  there  can  be  no  doubt  as  to 
the  construction  of  the  statute,  and  that  the  case  £dls  both 
within  its  meaning  and  its  language.  I  am  therefore  of 
opinion  that  the  Crown  is  entitled  to  our  judgment 


Brahwell,  B. — I  am  of  the  same  opinion.  Upon  the 
spirit  of  the  Act,  the  Crown  ought  clearly  to  succeed.  The 
intention  of  the  legislature  appears  to  have  been,  to  im* 
pose  a  duty  on  legacies  of  personalty — to  except  real  estate 
bequeathed  to  a  legatee,  but  that,  whenever  the  legatee  got 
money,  he  was  to  pay  the  duty.  We  cannot  however  cod- 
strue  acts  of  parliament  of  this  description,  by  the  mere  spirit 
or  intention  of  the  legislature,  unless  we  can  6nd  words  suffi- 
ciently  comprehensive  to  carry  it  into  effect  I  incline  to  the 
opinion  that  there  is  here  no  "  sale"  of  property.  A  sale 
supposes  a  seller,  and  also^  I  think,  a  conveyance ;  here  there 
b  neither ;  nor  is  it  necessary  there  should  be.  I  also  indioe 
to  think  that  this  money  is  not  "  chaiged"  upon  the  estate, 
because  there  never  was  a  time  when  the  estate  was  to  be 
subject  to  any  charge.     The  consideration  for  its  acquis!- 
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tion  by  the  testator's  nephew  was  to  be  pidd  by  him  before 
he  got  the  estate.     But  the  framers  of  the  Act  have,  as  if 
advisedly,  made  use  of  the  most  comprehensive  language. 
The  words  of  the  Act  are,  a  legacy  given  by  a  will  '^  either 
out  of  personal  estate,  or  out  of  or  charged  upon  real  estate, 
or  out  of  any  monies  to  arise  from  the  sale,  mortgage,  or 
other  disposition  of  real  estate."    This  language  supposes 
that  there  may  be  some  disposition  of  an  estate,  out  of 
which  monies  may  arise,  which  is  neither  a  sale  nor  a  mort- 
gage; and  even  that  money  may  arise  out  of  an  estate  where 
there  has  been  no  **  disposition,"  for  the  first  words  are,  **  out 
of  the  personal  estate,  or  out  of,  or  charged  upon  the  real 
estate."    I  think,  therefore,  that  the  words  are  suflBciently 
comprehensive  and  general  to  include  this  case.   In  a  popu- 
lar sense,  the  words  are  equally  plain ;  for  no  one,  although 
not  conversant  with  the  law,  could  entertain  a  doubt,  that 
the   testator's  nieces  got  their  money  out  of  a  disposition 
of  his  real  estate.     I  forbear  from  discussing  the  authorities 
which  have  been  cited,  as  they  have  no  bearing  on  the  point 
which  we  are  deciding.     The  legislature  has  made  use  of 
language  which  is  large  enough  to  include  this  case,  and  I 
therefore  think  the  Crown  is  entitled  to  our  judgment 
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Channell,  B. — I  am  of  the  same  opinion,  and  upon  the 
same  grounds. 

Judgment  for  the  Crown. 


EXCHEQT7ER  RBFORTS. 


Nov,  25,  Kelcey  t;.  Stupples. 

Upon  the  -L  HIS  was  an  action  by  a  landlord  against  his  tenant, 

J\i^?8^oidOT,   alleging  various  breaches  of  the  terms  upon  ^rhich  he  held 

of  an  action        t.  •    /•  ...^ 
for  seyeral         *^«  *«™- 

breaches  of  a        The  declaration  stated  that  the  defendant  became  and 

farming  agree- 
ment, after       ^^as  tenant  to  the  plaintiff  of  a  farm,  messuage,  haildings, 

before  issne      and  land,  upon  the  terms  that  the  defendant  should  pay  for 

Joined,  it  was 

ordered  that  the  labour  required  for  thatching,  and  for  the  carriage  of  all 

the  reference  building  materials  required  for  the  said  premises,  and  for  the 

the  eyent!  ^  labour  expended  upon  all  repairs  required  to  be  done  to  the 

tOTs  fo^dTas  ^^^  premises ;  that  the  defendant  should  farm  the  said  land 

to  one  breach,  during  the  Said  tenancy  in  a  husbandlike  manner  according 

tiff  had  BUS-  to  the  custom  of  the  country  where  the  same  was  situate ; 

taineddamages 

to  the  extent  that  the  defendant  should  leave  at  the  end  of  his  said  tenancy 
on  all  other  seven  acres  of  good  clean  summer  fallow,  or  make  a  proper 
si^tiaUj  in  allowance  for  the  same ;  that  no  fodder,  hay,  or  straw  should 
anf  8  favoitt.—  ^^  Carried  off  the  said  farm,  but  should  be  fed  out  upon  the 
Held,  that  the   g^jj  £^,^ .  ^j^^^  j^  ^.^^  ^^xe  defendant  should  sell  off  the  said 

piaintin  was 

not  entitled      farm  any  hay  or  straw,  clover,  sanfoin,  or  any  other  creen 

to  any  costs  of  .  . 

the  reference :   crop,  without  the  conscut  in  Writing  of  the  plaintiff,  the 

as  the  event 

was  not  in  his  defendant  should  pay  to  the  plaintiff  the  sum  of  51.  for 
there  being  no   every  ton  SO  sold ;  and  that  the  defendant,  at  the  time  of 

1 ART1  fMI      tn  A 

costs  were  not  ^^^  leaving  the  said  farm,  should  leave  all  the  manure  on 
apportionable.   ^j^^  g^jj  f^^^  ^j^^er  in  the  yard  of  the  said  farm  or  in 

mixens,  on  being  paid  for  the  cartage  of  the  same,  accord- 
ing to  custom. — ^Averment:  that  all  conditions  precedent 
had  been  performed  by  the  plaintiff. — Breaches :  that  the 
defendant  had  not  paid  for  the  labour  required  for  thatch- 
ing, nor  for  the  carriage  of  all  building  materials  required 
for  the  said  premises,  nor  for  the  labour  expended  upon  all 
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repairs  required  to  be  done  to  the  said  premises ;  and  that  1862. 
the  defendant  did  not  farm  the  said  land  daring  the  said  kblobt 
tenancy  in  a  husbandlike  manner  according  to  the  said  „  v. 
custom ;  and  that  the  defendant  did  not  leave  at  the  end  of 
the  said  tenancy  seven  acres  of  good  clean  summer  fallow, 
nor  make  a  proper  or  any  allowance  for  the  same ;  and  that 
fodder,  hay  and  straw  were  carried  off  the  said  farm  by  the 
defendant,  and  were  not  fed  out  on  the  said  farm ;  and  that 
the  defendant  did  sell  off  the  said  farm  hay,  straw,  clover, 
sanfoin,  and  other  green  crops,  without  the  consent  in  wri- 
ting of  the  plaintiff,  and  had  not  paid  to  the  plaintiff  the 
sum  of  5L  for  every  ton  so  sold,  or  any  sum  of  money 
whatsoever;  and  that  the  defendant,  at  the  time  of  his 
leaving  the  said  farm,  did  not  leave  all  the  manure  on  the 
said  farm,  either  in  the  yard  of  the  said  farm  or  in  mizens, 
on  being  paid  for  the  cartage  of  the  same  according  to 
custom ;  and  the  plaintiff  claimed  1002> 

Pleas. — First,  to  so  much  of  the  declaration  as  charged 
that  fodder,  hay  and  straw  were  carried  off  the  said  farm  by 
the  defendant,  and  were  not  fed  out  on  the  said  farm : — A 
traverse. 

Second,  to  so  much  of  the  declaration  as  alleged  that 
the  defendant  sold  off  the  said  farm  hay,  straw,  clover, 
sanfoin,  and  other  green  crops: — A  traverse. 

Third,  to  the  residue  of  the  declaration :— Payment  of 
lOL  into  Court 

The  cause  was  by  Judge's  order  and  consent  referred, 
without  issue  being  joined,  to  two  lay  arbitrators.  The 
order  of  reference  contained  no  direction  as  to  the  costs  of 
the  cause,  but  directed  that  the  costs  of  the  reference  should 
abide  the  event. 

The  arbitrators'  award  (so  fiu*  as  material)  was  as  follows : 
— ^<We  award  and  find  that  the  defendant  has  paid  into 
Court  the  sum  of  lOf.,  and  that  the  plaintiff  has  accepted 


678 


EXCHEQUER  REPORTS. 

1862.        the  same  in  full  satisfaction  and  discharge  of  all  causes  and 
^^"'^      rights  of  action  in  the  declaration  mentioned,  not  herein- 
V,  after  specified.     And  we  further  award  and  adjudire  that 

the  land  in  the  said  declaration  mentioned  has  been  fanned 
by  the  defendant  during  his  tenancy  fdrly,  and  in  a  hos- 
bandlike  manner,  according  to  the  custom  of  the  coantiy, 
and  for  the  benefit  and  advantage  of  the  estate  of  the 
plaintiff.  And  we  further  award  and  adjudge  that  the 
plaintiff  has  sustained  damages  by  reason  of  the  alleged 
breach  of  covenant  on  the  part  of  the  defendant  in  remov- 
ing straw  firom  the  said  farm,  in  the  said  declaration  men- 
tioned, and  in  not  feeding  the  same  upon  the  said  farm,  in 
the  sum  of  16«.,  which  sum  we  award  and  direct  the 
defendant  to  pay  to  the  plaintiff.  And  we  further  award 
and  adjudge  that  the  plaintiff  has  sustained  no  damages 
by  reason  of  the  breach  of  covenant  on  the  part  of  the 
defendant,  in  the  said  declaration  alleged,  in  removing 
fodder  or  hay  firom  the  said  farm,  and  in  not  feeding  the 
same  upon  the  said  farm.  And  we  further  award  and 
adjudge  that  the  plaintiff  has  sustained  no  damages  by 
reason  of  the  breach  of  covenant  on  the  part  of  the  defend- 
ant, in  the  siud  declaration  alleged,  in  selling  off  the  said 
farm  hay,  straw,  clover,  sanfoin,  and  other  green  crops, 
without  the  consent  and  payment  therein  mentioned.  And 
we  further  award  and  adjudge  that  the  plaintiff  has  sustained 
no  damages  by  reason  of  the  breach  of  covenant  on  the  part 
of  the  defendant,  in  the  said  declaration  alleged,  at  the  time 
of  his  leaving  the  said  farm,  in  not  leaving  all  the  manure 
on  the  said  farm,  either  in  the  yard  of  the  said  farm  or  in 
mizens,  on  being  paid  for  the  cartage  of  the  same  according 
to  custom.** 

The  plaintiff  took  up  the  award,  and  paid  the  arbitrators' 
fees.  He  then  made  out  his  bill  of  costs,  and  gave  the 
defendant  notice  of  taxation,  and  both  parties  attended 
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before  the  Master;  but  the  Master  declined  to  tax  the  bilL        1862. 
The  order  of  reference  had  been  made  a  rule  of  Court 


Frandi  had  obtained  a  rule  to  shew  cause  why  the  Master 
should  not  tax  the  plaintiff  his  costs  of  the  reference,  upon 
the  ground  that  the  event  was  in  the  plaintiff's  favour^ 
citing  Jbnef  v.  Jonen  (a)  and  Wigens  v.  Cook  (&). 

Hayeif  Seijt.,  shewed  cause.— The  event  of  the  reference 
is  not  in  the  plaintiff's  favour:  the  substantial  finding  is 
for  the  defendant  The  declaration  contains  numerous 
breaches,  and  several  distinct  questions  were  in  difference 
in  the  action;  except  on  one  minor  point,  on  which  16«.  was 
awarded  to  the  plaintiff,  the  finding  was  in  favour  of  the 
defendant.  There  can  be  no  costs  of  particular  issues,  for 
issue  was  not  joined,  nor  are  any  issues  found  by  the  arbi- 
trators. The  question  is,  therefore,  divested  of  the  techni- 
calities of  issues,  and  is  simply  in  whose  favour  is  the  event 
of  the  reference.  In  Russell  on  Awards,  p.  380,  2nd  ed., 
the  general  rule  is  thus  stated: — *'  When,  on  a  reference  of 
a  cause  and  all  matters  in  difference,  the  submission  pro- 
vides that  the  costs  of  the  cause  and  of  the  refcreqce  are  to 
abide  the  event  of  the  award,  that,  as  a  general  rule,  it  is 
said  (though  some  cases  hold  differently),  will  be  construed 
to  mean  the  general  event  of  the  award,  and  that  each  party 
will  have  to  pay  his  own  costs,  unless  everything  be  decided 
in  favour  of  one  party."  Thus,  in  Boodle  v.  Daviet  (e),  on 
a  reference  of  a  cause  and  all  matters  in  difference,  the  costs 
of  the  action,  reference  and  award  were  to  abide  the  event 
of  the  award,  and  though  the  action  was  trespass,  and  the 
arbitrator  found  that  the  trespasses  had  been  committed,  as 
the  award  adjudged  some  matters  in  favour  of  each  party  the 

(a)  7  C.  B.,  N.  S.  832.  (b)  6  C.  B.,  N.  S.  784. 

(r)  3  A.  &  £.  200. 

VOJU  I.— H.  *  C.  Q  Q  SXCH. 
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Conrt  held  that  the  plaintiff  was  not  entitled  to  the  coats. 
Lord  Denman,  C.  J.,  there  said :  '*  As  far  as  regards  costs  we 
„    »•  think  the  defendant  is  riirht.  As  the  award  is  drawn,  he  omj 

have  gained  much  more  by  it  than  the  pkmtiff;  and  the 
agreement  of  reference  makes  no  provision  for  coats  in 
the  event  of  an  award  like  the  present''     So,  in  YateM  v. 
Knighi  (a),  the  costs  of  the  suit,  reference  and  award  were 
to  abide  the  event  of  the  award,  and  the  arbitrator  directed 
that  the  defendant  should  deliver  certain  goods  to  the  plain- 
tiffy  and  the  plaintiff  pay  a  sum  of  money  to  the  defendant, 
upon  which  payment  proceedings  in  the  suit  should  cease, 
and  each  give  the  other  a  general  release,  and  it  was  held 
that  the  event  was  that  each  party  should  pay  his  own  costs. 
In  the  cases  relied  on  by  the  other  side,  the  direction  was, 
that  the  costs  of  the  cause  should  abide  the  event    Hie 
question,  therefore,  was  as  to  the  event  of  the  cause  and 
not  of  the  reference.     Independently  of  that  distinction, 
Janes  v.  Janes  {b)  does  not  apply.    There,  on  a  reference  of 
a  cause  before  trial,  the  arbitrator  found  for  the  plaintiff  on 
the  issue  of  never  indebted,  and  for  the  defendant  on  a  set- 
off, and  awarded  the  balance  of  3/.  to  the  plaintiff    The 
only  question  raised  was  whether  the  3L  could  be  considered 
as  recovered  in  the  action  within  the  meaning  of  the  County 
Court  Act,  13  &  14  Vict.  c.  61.     Here,  if  due  weight  be 
given  to  the  fact  that  the  cause  is  referred  in  such  a  way 
as  to  be  disembarrassed  from  all  technicalities  of  issues^  the 
rule  must  prevail,  that  neither  party  is  entitled  to  oasts 
unless  he  be  substantially  successful. 

Francis,  in  support  of  the  rule. — Where  the  plaintiff  in 
an  action  recovers  any  sum  however  small,  and  however 
much  of  his  case  has  been  successfully  answered,  he  is 
entitled  to  the  general  costs  of  the  cause ;  and  those  general 
costs  include  costs  arising  from  the  investigation  of  the 
(a)  2  Bing.  N.  C.  277.  (b)  7  C.  B^  N.  S.  832. 
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defendant's  case.    The  aatborides  establish  that  the  same 

rule  applies  where  the  action  is  referred,  and  the  distinc- 

tioQ  taken  on  the  other  side  between  costs  of  the  cause  and  v. 

Stupplm. 

costs  of  the  reference  b  not  well  founded.  The  cases  of 
Boodle  T.  Doxies  (a)  and  Yates  v.  Kidght  (b)  are  inap- 
plicable to  the  present  case.  In  neither  of  those  cases 
was  it  possible  for  the  Coort  to  determine  in  whose  favour 
the  event  was,  for  there  was  a  direction  by  the  arbitrator 
that  something  should  be  done  by  each  of  the  litigant  parties. 
In  GrrffUhs  v.  Thomas  (c),  where  all  matters  in  difference 
in  a  cause  were  referred  by  Judge's  order,  the  costs  of  the 
suit  to  abide  the  event  of  the  award,  and  the  arbitrator 
assessed  the  plaintiff's  damages  at  sixpence,  it  was  held  that 
the  plaintiff  was  entitled  to  costs.  Coleridge^  J.,  in  deliver- 
ing judgment,  there  said : — **\t  seems  to  me  that  the  true 
meaning  of  the  submission  is  what  its  words  import,  that 
costs,  t.  e.  the  payment  of  costs,  should  follow  the  event — 
t.  e.  the  legal  event  of  the  award — that  he  in  whose  favour 
the  decision  was  should  be  paid  by  the  other  party  the 
costs  of  the  suit"  \Bramwellf  B. — In  that  case  all  the 
issues  were  found  for  the  plaintiff.]  In  Janes  v.  Jones  {d) 
no  such  distinction  was  made  as  is  here  attempted  between 
costs  of  the  cause  and  costs  of  the  reference.  In  that  case 
Byles,  J.,  was  of  opinion  that  the  plaintiff  was  entitled  to 
the  costs  of  the  reference  and  award,  though  not  to  the  costs 
of  the  cause.  \ChanneU^  B. — There  the  event  was  clearly 
in  the  plaintiff's  favour.  The  only  question  raised  was  whether 
the  amount  awarded  entitled  the  plaintiff  to  costs.  Pollock^ 
C.  B. — ^The  set-off  merely  entitled  the  defendant  to  deduct 
what  he  proved  under  it.]  In  Wigens  v.  Cook  (e),  the  costs  of 
the  cause  were  to  abide  the  event,  and  the  costs  of  the 

(a)  3  A.  &  £.  200.  (<0  ^  C.  B.,  N.  S.  832. 

(5)  2  Bing.,  N.  C.  277.  (e)  6  C.  B.,  N.  S.  784. 

(c)  4  D.  &  L.  109. 

QQ   2 
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1862.        reference  to  be  in  the  discretion  of  the  arbitrator.     All  the 
^T^"^^      issues  but  one  were  found  for  the  defendant,  and  on  that  a 

Kblost 

9.  farthing  for  the  plaintiff,  on  a  count  in  trover.     The  arbi- 

trator  gave  the  defendant  the  costs  of  the  reference  and  did 
not  certify ;  but  the  Court  held  that  the  plaintiff  was  entitled 
to  the  costs  of  the  cause.  Cociburti,  C.  J.,  in  giving  jadg- 
ment,  said: — ''The  agreement  of  the  parties  is  that  the 
costs  of  the  cause  shall  abide  the  event  of  the  award, 
and  the  event  is  in  favour  of  the  plaintiff.  The  conse- 
quence must  necessarily  follow.''  [BramweU,  B. — ^The 
finding  here  is  not  capable  of  being  divided  into  issues.] 
It  is  a  finding  in  the  plaintiff's  favour.  The  defendant 
only  traversed  two  breachesf,  and  paid  money  into  Court 
to  the  residue  of  the  declaration.  As  to  one  breach,  the 
finding  is  for  the  plaintiff,  as  to  the  other,  that  the  plidn- 
tiff  has  sustained  no  damage  by  the  alleg^  breach.  The 
event  of  the  award  is,  that  the  defendant  is  to  pay  and  the 
plaintiff  to  receive. 

Pollock,  C.  B. — I  am  of  opinion  that  the  Master  acted 
correctly  in  refusing  to  tax  the  plaintiff*s  costs,  and  that  this 
rule  should  be  dischaiged.  The  error  in  the  argument  of 
the  plaintiff's  counsel  consists  in  his  applying,  to  a  reference 
of  an  action  before  issue  is  joined,  the  same  doctrines  which 
are  applicable  where  a  cause  has  gone  down  to  trial  and 
there  has  been  a  verdict  upon  the  issues  joined  on  the 
pleadings.  In  such  a  case,  the  plaintiff  and  defendant 
are  each  entitled  to  the  costs  of  all  the  issues  on  which 
they  respectively  succeed.  If,  on  the  whole  result,  the 
plaintiff  has  so  far  succeeded  upon  a  single  issue,  that  a 
complete  answer  is  not  established  to  all  the  causes  of  action 
in  the  declaration,  the  plaintiff  is  entitled  to  the  general 
costs  of  the  cause.  Upon  taxation  before  the  Master,  the 
circumstances  of  the  case  are  gone  into,  and  complete  justice 
can  be  done.    But  where  a  cause  is  referred,  as  here,  before 


683 


MICHAELMAS  TERM,    26    VICT. 

issue  has  been  joined,  and  it  is  agreed  between  the  parties        i862. 
that  the  costs  of  the  reference  shall  abide  the  erent,  no      ^^'^ 
such  rule  can  be  applied.     The  party  who  succeeds  is      „    v. 
entitled  to  the  costs.     Here,  if  it  were  necessary  for  us  to 
decide  whether  the  plaintiff  or  the  defendant  has  succeeded, 
I  should  say  the  defendant  has  substantially  succeeded  much 
more  than  the  plaintiff.     It  would,  I  think,  be  neither  in 
accordance  with  good  sense  or  with  justice,  to  hold,  that 
where,  out  of  a  number  of  questions  in  difference,   one 
unimportant  point  is  found  in  favour  of  the  plaintiff,  and 
every  other  matter  in  favour  of  the  defendant,  that  the  event 
of  the  reference  is  in  the  plaintiff's  favour.     For  these 
reasons  I  am  of  opinion  that  this  rule  should  be  discharged. 

Bramwell,  B. — I  also  think  the  Master  was  right,  and  I 
base  my  opinion  upon  the  grounds  which  have  been  stated 
by  the  Lord  Chief  Baron.  I  was  at  first  struck  by  the 
argument,  that  the  arbitrator  has  found  something  in  favour 
of  the  plaintiff  and  nothing  against  him ;  but  the  answer 
is,  that,  if  the  one  question  which  was  found  in  the  plain- 
tiff*s  favour  had  not  been  so  found,  the  finding  would  on 
every  point  be  for  the  defendant  It  cannot  be  said  that 
this  is  a  finding  more  in  favour  of  the  plaintiff,  than  of  the 
defendant  Where,  indeed,  an  action  is  pending,  in  which 
issue  has  been  joined,  and  judgment  can  be  signed,  so 
that  particular  costs  can  be  ascribed  to  particular  issues, 
if  the  costs  are  to  abide  the  event,  the  pltuntiff  obtains 
the  costs  of  the  issues  on  which  he  succeeds,  and  so  does 
the  defendant.  Thus  it  is  correctly  stated  in  Gray  on 
Costs,  p.  416,  that  **  where  the  costs  abide  the  event,  each 
party  is  in  general  entitled  to  the  costs  of  issues  found  for 
him."  But,  in  the  present  case,  neither  can  judgment  be 
signed,  nor  are  any  issues  found ;  and  if  the  arbitrators  were 
requested  to  find  the  issues,  they  would  not  be  bound  to 
do  so.     We  must  look  then  at  the  substantial  event,  and  in 
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my  judgment  there  is  no  such  event,  as  will  entitle  the 
plaintiff  to  the  costs  of  the  reference ;  and  there  can  b^  no 
V.  taxation  of  particular  issues^  because  the  costs  are  not 

apportionable.    I  think,  therefore,  that  this  rule  should  be 
discharged, 

Channell,  B.,  concurred. 

Rule  dischaiged. 


Nov,  12.  Fredericks,  Appellant,  Payne,  Respondent. 

A  booth  O  ASE  Stated  by  a  Lambeth  Police  Magistrate  under  the 

IsXn  to"'*  20  &  21  Vict  c.  43  :- 

Sirried  from         "^^  ^^  *  proceeding  under  the  Act  for  regulating 

?^**^h*V^^  theatres,  6  &  7  Vict,  c  68.     The  appellant  was  summoned 

representa-  at  the  instance  of  the  Commissioners  of  Police,  under  the 

tioD8,  ifi  a 

« place"  within  11th  Section  of  that  Act,  ^'for  that  he  did,  on  the  27th  day 
of  the  nth  of  May,  1862,  at  Camberwell,  in  the  county  of  Surrey, 
6&i  7  Vict  unlawfully,  for  hire,  cause,  permit  and  suffer  to  be  acted 
pe^n^causmg  ^^^  presented  a  certain  stage  play,  in  a  place  there  situate, 
to^b^wledr  ^^^  being  a  patent  theatre,  or  duly  licensed  as  a  theatre." 
therein  for  On  the  hearing  it  was  proved  that  the  appellant  was  the 

to  the  penalty  manager  of  a  booth  or  temporary  or  portable  theatre,  here- 
that  section,  after  described,  and  the  manager  of  a  company  of  strolling 
licensed,  and  players,  and  that,  on  the  day  mentioned  in  the  information, 
theatre?  °       ^^  did,  for  hire,  cause,  permit  and  suffer  to  be  acted  and 

presented  a  stage  play  in  the  said  booth,  and  that  the  said 
booth  was  not  a  patent  theatre,  or  licensed  as  a  theatre.  At 
the  time  of  the  alleged  offence  the  said  booth  was  on  a 
piece  of  private  ground,  which  had  been  rented  by  one 
Abraham  Fox,  for  the  purpose  of  holding  thereon  a  pleasure 
fair,  not  legal  or  licensed  in  any  way. 

The  booth  had  painted  on  it  these  words,  "Olympic 
Theatre,**  and  consisted  of  two  caravans  or  wag^nsi,  which 
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were  drawn  from  place  to  place  by  horses,  and  when  the        1862. 
ssHd  two  caravans  or  waggons  were  joined  together^  and    ir^^^„ 
covered  with  canvass  supported  by  poles  resting  on  the  ^' 

ground^  they  formed  a  temporary  booth  with  a  stage  therein, 
and  capable  of  holding  about  800  persons.  The  said  cara- 
vans or  waggons  rested  on  wheels,  and  could  be  moved 
away  with  the  poles,  canvass,  &c.,  in  an  hour  or  two,  with- 
out any  diflSculty,  and  it  was  the  custom  of  the  proprietor 
of  the  said  caravans  or  waggons  to  move  them  about  fre- 
quently from  place  to  place,  for  the  purpose  of  converting 
them  into  a  booth. 

It  was  contended,  on  behalf  of  the  appellant,  that  he  had 
committed  no  offence,  because  the  said  booth  was  not  a 
^'  place"  within  the  meaning  of  the  6  &  7  Vict,  c  68,  s.  11 ; 
that  the  11th  section  must  be  read  in  conjunction  with  the 
2nd  section  of  the  Act ;  and  that,  as  it  was  not  an  offence 
under  section  2  to  keep  such  booth  for  the  public  perform- 
ance of  stage  plays  without  a  license  {Davys  v.  Douglas  (a)  ), 
it  was  not  an  offence  to  permit  a  stage  play  to  be  acted 
therein,  and  that  ''place,"  in  section  11,  means  such  a 
*'  house  or  place  of  public  resort"  as  requires  a  license  under 
section  2. 

I  was  of  opinion  that  the  said  booth  was  a  ''place"  within 
the  meaning  of  section  11,  and  therefore  convicted  the 
appellant  of  the  offence  charged  in  the  information,  and 
adjudged  him  to  forfeit  and  pay  the  sum  of  3/.,  with  2s. 
costs.  The  ground  of  my  decision  was  that  the  word 
"  place,''  in  section  1 1  ns  used  generally,  without  any  such 
restriction  as  was  contended  for  on  the  part  of  the  appel- 
lant. That  the  only  exception  was  that  contained  in 
section  23  of  the  Act,  namely,  that  of  "  a  theatrical  repre- 
sentation in  any  booth  or  show  which,  by  the  justices  of 
the  peace,  or  other  persons  having  authority  in  that  behalf, 
shall  be  allowed  in  any  lawful  fair,"  which  this  was  not. 

(a)  4  H.  &  N.  180. 
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The  question  of  law  submitted  is,  whether  or  Dot  the 
said  booth  before  described  is  a  ^*  place''  within  the  meanhig 
of  the  6  &  7  Vict,  c  68,  s.  11.  If  the  Court  shall  answer 
this  question  in  the  affirmative,  the  said  conviction  to  be 
affirmed ;  if  in  the  negative,  the  conviction  to  be  quashed. 


Field,  for  the  respondent. — The  question  tnms  on  the 
construction  of  the  Act  for  regulating  theatres,  6  &  7  Vict, 
c.  58  (a).  By  section  2  a  penalty  is  imposed  on  every 
person  who  shall,  without  license,  have  or  keep  any  house 
or  other  place  of  public  resort,  for  the  public  performance 
of  stage  plays.     By  section  11  a  penalty  is  imposed  on 


(a)  The  following  were  the 
seotions  to  which  reference  was 
principally  made  in  the  argu- 
ments and  judgment  :— 

Section  2.  "That,  except  as 
aforesaid,  it  shall  not  be  law- 
ful for  any  person  to  have  or 
keep  any  house  or  other  place  of 
public  resort  in  Great  Britain, 
fur  the  public  performance  of 
stage  plays,  without  authority  by 
virtue  of  letters  patent  from 
her  Majesty,  her  heirs  and  suc« 
cessors,  or  predecessors,  or  with- 
out licence  from  the  Lord  Cham- 
berlain of  her  Majesty's  House- 
hold for  the  time  being,  or  from 
the  justices  of  the  peace,  as  here- 
inafter provided ;  and  every  per- 
son who  shall  offend  against  this 
enactment  shall  be  liable  tq  forfeit 
such  sum  as  shall  be  awarded  by 
the  Court  in  which,  or  the  justices 
by  whom  he  shall  be  convicted, 
not  exceeding  20?.  for  every  day 
on  which  such  house  or  place 
shall  have  been  so  kept  open  by 
him  for  the  purpose  aforesaid, 
without  legal  authority.*' 

Section  11.  "That  every  per- 
son who,  for  hire,  shall  act,  or 


present,  or  cause,  permit,  or 
suffer  to  be  acted  or  presented, 
any  part  in  any  stage  play,  in  any 
place,  not  being  a  patent  theatre 
or  duly  licensed  as  a  theatre, 
shall  forfeit  such  sum  as  shall  be 
awarded  by  the  Court  in  which, 
or  the  justices  by  whom  he  shall 
be  convicted,  not  exceeding  IQL 
for  every  day  on  which  he  shall  so 
offend." 

Section  16.  "That  in  every 
case  in  which  any  money  or  other 
reward  shall  be  taken  or  charged 
directly  or  indirectly,  or  in  which 
the  purchase  of  any  article  is 
made  a  condition  for  the  admis* 
sion  of  any  person  into  any 
theatre  to  see  any  stage  play, 
and  f^so  in  every  case  in  which 
any  stage  play  shall  be  acted  or 
presented  in  any  house,  room,  or 
place  in  which  distilled  or  fer* 
mented  exciseable  liquor  shall 
be  sold,  every  actor  therein  shall 
be  deemed  to  be  acting  for  hire.** 

Section  23.  "That  in  this 
Act  the  word  "  stage  play** 
shall  be  taken  to  include  erezy 
tragedy,  comedy,  farce,  opera, 
burletta,    interlude,  melodnma, 
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every  person  who  for  hire  shall  act  or  cause,  permit^  or        1862. 
suffer  to  be  acted,  any  part  in  any  stage  play,  in  any  place    J^^"^'^''^^ 
not  being  a  patent  theatre,  or  duly  licensed  as  a  theatre.  v. 

By  section  16,  whenever  money  is  taken  for  the  admission 
of  any  person  to  see  any  stage  play,  **  every  actor  therein 
shall  be  deemed  to  be  acting  for  hire.**    The  23rd  section 
defines  the  meaning  of  the  word  "stage  play,"  and  pro- 
vides that  the  Act  shall  not  apply  to  any  theatrical  repre- 
sentation in  any  booth  or  show  which  shall  be  allowed  by 
justices  in  any  lawful  fair.     The  defendant,  by  acting  in 
this  booth,  acted  in  a  "  place  not  being  a  patent  theatre,  or 
duly  licensed  as  a  theatre,"  and  therefore  incurred  a  penalty 
under  the  llth  section.     Darya  v.  Douglas  (a)  only  decided 
that  a  booth  theatre,  which  is  taken  to  pieces  and  carried 
from  place  to  place  for  theatrical  performances,  is  not  "a  house 
or  other  place  of  public  resort  for  the  public  performance  of 
stage  plays,'*  within  the  meaning  of  the  2nd  section.     In 
Fredericks,  appt,  Howie,  resp.  (A),  the  question  arose  upon 
the  Metropolitan  Police  Act,  2  &  3  Vict.  c.  47,  and  it  was 
held  that  a  booth  theatre  was  not  a  "  tenement,**  within  the 
meaning  of  the  46th  section  of  that  Act. 

Poland,  for  the  appellant. — ^This  booth  is  not  a  '<  place'' 
within  the  meaning  of  the  6  &  7  Vict.  c.  68,  s.  11.  If  the 
word  be  read  without  any  limitation,  an  actor  engaged  at 
a  private  house,  or  even  amateur  performers  for  a  charity, 
if  money  were  taken  for  admittance,  would  be  liable  to  the 
penalty  imposed  by  this  section.  The  word  **  place"  must 
necessarily  be  read  with  some  addition :  thus  it  may  either 

pantomime,  or  other  entertain-  the  peace,  or  other  persons  haying 

ment  of  the  stage,  or  any  part  authority  in  that  behalf,  shall  be 

thereof:    provided  always,  that  allowed  in  any  lawful  fair,  feast, 

nothing  herein  contained  shall  be  or  customary  meeting  of  the  like 

construed  to  apply  to  any  thea*  kind. 

trical  representation  in  any  booth  (a)  4  H.  &  N.  180. 

or  show  which  by  the  justices  of  (b)  Anti,  p.  381. 


588  EXCHEQUER  REFO&TB. 

be  read  as  ''place  requiring  a  license,*'  or  ^^sach  plaee,* 
having  reference  to  the  same  word  in  the  2nd  section.    It 
is  argued  that,  by  the  16th  section,  <'  acting  for  hire"  means 
acting  a  stage  play  in  any  place  where  money  is  taken  for 
admission  to  see  it     Bat  that  is  not  sa    To  prevent  an 
evasion  of  the  Act  that  section  facilitates  the  proof  of ''act- 
ing for  hire/'     "  Hire,**  as  defined  by  Johnson,  is  "wages 
paid  for  service."    The  paid  actor  at  a  private  hoose  would 
be  an  "actor  for  hire"  within  that  definition.     The  Act 
seems  not  to  have  contemplated  a  license  being  granted  to 
a  booth  of  this  description.     It  is  very  doubtful  whether 
the  magistrates  have  power  to  grant  it.    The  2nd  section 
prohibits,  under  a  penalty,  the  "having  or  keeping  019 
home  or  other  place  of  pubKc  resort'  for  the  performance  of 
stage  plays  without  lettera  patent  or  a  license;   and  in 
Davys  v.  Douglas  (a),  it  was  expressly  decided  that  a  per- 
son who  keeps  a  booth-theatre  such  as  this  is  not  liable  to 
a  penalty  under  that  section.    The  language  of  the  5th 
section  clearly  contemplates  the  granting  of  licenses  only  to 
places  that  are  fixed  and  permanent,  and  not  to  a  mere 
temporary  erection.     If,  in   such  a  case,  there  be  any 
power  to  grant  a  license,  by  that  section,  it  must  be  taken 
out  in  every  jurisdiction  into  which  the  booth  is  carried. 
In  sects.  6,  7,  9  and  17,  the  subject  for  a  license  is  styled  a 
"  theatre."    The  proviso  in  the  23rd  section,  firom  which* 
at  first  sight,  an  inference  might  be  drawn  unfovourable  to 
the  appellant,  only  applies  to  those  descriptions  of  booths  or 
shows  which  would  be  "places  of  public  resort,"  within 
sect.  2,  and,  when  not  within  the  proviso^  require  a  license. 
An  enactment,  by  which  it  is  no  offence  to  keep  a  booth- 
theatre,  can  hardly  be  construed  to  impose  a  penalty  on 
anyone  who  acts  in  it  for  hire. 

Field,  in  reply. — Davys  v.  Douglas  was  not  a  decision  on 

(a)  4  H.  &  N.  180. 
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the  language  of  the  1  Uh  section,  but  of  the  2Dd,  and  there-        i862. 
fore  no  authority  in  favour  of  the  appellant. — He  was  then    J^^^^ 
stopped  by  the  Court.  «• 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  decision 
of  the  magistrate  may  be  supported.  The  case  is  brought 
within  the  express  words  of  the  11th  section  of  the  Act. 
[His  lordship  read  the  section.]  This  is  neither  a  patent 
theatre,  nor  duly  licensed  as  a  theatre.  A  minute  examina- 
tion of  the  other  sections  is  unnecessary,  since  the  words 
of  this  section  are  plain  and  free  from  doubt 

Bbamwell,  B. — I  am  of  the  same  opinion.  The  words 
of  the  11th  section,  if  they  are  to  be  read  in  their  literal 
sense,  certainly  include  this  case.  The  appellant  has  acted 
for  hire  a  part  in  a  stage  play  in  a  '^  place*'  which  is  not  a 
patent  theatre,  nor  duly  licensed  as  a  theatre.  It  is  con- 
tended, however,  that  the  word  "  place"  means  a  "  place 
which  requires  a  license."  The  introduction  of  words  into 
an  act  of  parliament  is  open  to  serious  objections,  and 
should  only  be  resorted  to  for  the  most  cogent  reasons,  so 
as  to  avoid  a  repugnancy  of  construction,  or  something 
which  is  opposed  to  good  sense.  But  here  it  would  be 
opposed  to  good  sense  to  introduce  any  words,  since  it  would 
interfere  with  the  very  object  which  the  legislature  had  in 
view,  viz.  to  prohibit  unlicensed  play  acting.  By  the  2nd 
section  it  is  provided,  that  no  person  **  shall  have  or  keep  any 
house  or  other  place  of  public  resort,  for  the  public  perform- 
ance of  stage  plays,"  without  letters  patent  or  a  license ; 
and  a  penal^  is  imposed  upon  any  one  who  shall  keep 
open  any  such  house  or  place  for  that  puqsose.  That 
is  an  express  prohibition  against  keeping  such  a  place,  and, 
in  addition,  a  penalty  is  imposed  on  the  person  who 
keeps  it    But  that  alone  would  not  be  suflBcient    If  the 
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1862.       statute  had  stopped  there,  any  person  might   act   at  a 

^^"'^'"''^^      place  not  so  kept,  without  becoming  liable  to  any  penalty. 
Fredsbioks    ^  ^ '  .        . 

V,  Thus,  a  band  of  strolling  players,  acting  in  bams,  and 

similar  places  not  kept  for  the  purpose,  might  cause  the 
mischief  which  it  was  the  object  of  the  legislature  to 
provide  against.  But  the  11th  section  prohibits  the  actmg 
for  hire  in  all  places,  except  those  that  are  licensed,  whe- 
ther they  be  kept  for  the  public  performance  of  stage 
plays  or  not,  and  so  forms  a  necessary  complement  to 
the  2nd  section.  This  view  is  also  confirmed  by  the 
proviso  in  the  23rd  section.  [His  lordship  read  the  pro- 
viso.] It  seems  a  Intimate  inference  that  booths  and 
shows  in  a  fair,  if  not  excepted  by  the  terms  of  that  pro- 
viso^ are  within  the  scope  of  the  11  th  section.  Now,  the 
only  reason  which  is  urged  for  introducing  any  words  is, 
that  if  the  11th  section  applies  to  all  persons  who  act  for 
hire  in  any  place  that  is  not  licensed,  then,  if  a  private 
gentleman  were  to  engage  an  actor  to  take  part  in  a  play 
at  his  own  house,  that  actor  would  be  liable.  That  result 
is,  I  think,  attended  with  less  inconvenience  than  would 
arise,  as  I  have  pointed  out,  from  the  proposed  construction. 
But  it  is  by  no  means  certain  that  it  would  be  sa  The 
16th  section  points  out  in  what  cases  an  actor  shall  be 
deemed  to  be  acting  for  hire,  and  would  seem  to  shew  that 
the  hire,  which  the  Act  contemplates  as  a  necessaiy  con- 
stitutent  of  the  offence,  must  be  a  hire  received  from  the 
spectators.  On  that  point,  however,  it  is  unnecessary  (o 
express  any  opinion,  since,  for  the  reasons  I  have  given,  it 
seems  to  me  that  this  conviction  should  be  affirmed. 

Channell,  B. — I  also  think  that  this  conviction  ought  to 
be  affirmed.  The  case  expressly  finds  that  the  appellant 
caused  a  stage  play  to  be  acted  for  /itre.  On  that  point, 
therefore,  no  question  arises.  The  23rd  section  has  been 
referred  to ;  but  as  the  facts  of  this  case  do  not  bring  it 
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within  the  proviso  contained  in  that  section,  it  can  only  be 
of  use  in  assisting  us  to  ascertain  the  true  meaning  of  the 
11th  section.  Unless,  therefore,  the  word  ''place"  in  the 
11th  section  must,  by  reference  to  the  2nd  and  23rd  sec- 
tions, of  necessity  be  read  with  some  addition,  the  appellant 
was  rightly  convicted.  I  am  of  opinion  that  there  is  no 
such  necessity.  There  is  nothing  in  either  of  these  sec- 
tions to  require  it ;  nor  is  the  2nd  section,  when  rightly 
interpreted,  in  any  way  inconsistent  with  the  llth  section. 
I  therefore  agree  with  the  other  members  of  the  Court  that 
our  judgment  should  be  for  the  respondent 

Conviction  affirmed. 


Braituwaitb  v.  Marriott.  Kav,  25. 


G 


'ATE 8  had  obtained  a  rule  calling  on  the  sheriff  of  Ashenffis 
Surrey  to  shew  cause  why  he  should  not  refund  to  the  plain-  to  deduct  the 
tiff  the  sum  of  15«.,  the  -  excess  overcharged  by  him  upon  ^^^|^g 
the  levy  under  a  writ  of  fi.  fa.,  and  on  the  sheriff's  officer  to  *  ?;l®  ^^  .. 
shew  cause  why  a  writ  of  attachment  should  not  issue  airainst  ^f  ^f  exeoi- 

^  ^  ^  tion  debtor's 

him  for  his  contempt  in  demanding  and  taking  from  the  effects,  seued 

under  &  wnt 

plaintiff  such  excess  contrary  to  the  1  Vict.  c.  55.  of  fl.  fa., 

It  appeared  from  the  plaintiff's  affidavits  that  the  writ  was  debt  or 
indorsed  to  levy  185/.;  that  the  sheriff  sold  by  public  auc-  ce^^/.,1ud 
lion,  and  the  proceeds  of  the  sale  amounted  only  to  68/.,  y^^f^^^ 
from  which  the  sheriff  claimed  to  deduct,  amons  other  ?.7^»"'*5®" 

'  o  it  imperatiTe 

items,  15«.  which  had  been  paid  for  three  advertisements  of  9^  the  sheriff 

^     ^  m  such  case 

the  sale.     Notice  had  been  given  to  the  sheriff  that  the  toadTertise 

and  sell  by 

legality  of  this  deduction  would  be  contested.  auction. 

Abbott  now  shewed  cause. — The  24  &  25  Vict.  c.  134, 
8-  74,  enacts,  "  that  wherever  the  g^oods  and  chattels  of  a 
debtor  are  sold  under  an  execution   upon  any  judgment 
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recovered  in  any  action  or  suit  brought  for  the  reooveiy  of 
a  debt»  money  demand,  or  damages,  against  any  debtor, 
v*  exceeding  50/1,  such  goods  and  chattels  shall  in  all  cases, 

unless  the  Court  shall  otherwise  direct,  be  sold  by  the  sheriff 
by  public  auction,  and  not  by  bill  of  sale  or  prirate  contract, 
ctnd  such  tab  shcJl  be  puhUely  advertised  by  the  sheriff  on 
and  during  three  days  next  preceding  the  day  of  sak." 
The  73rd  section  contains  a  proviso  that  in  case  of  bank- 
ruptcy the  costs  and  expenses  of  the  action  aikl  execution 
shall  be  retained  and  paid  out  of  the  proceeds  of  the  sale, 
and  the  balance  only  be  paid  to  the  assignees.  The  l^is- 
lature  could  never  have  intended  that  the  sheriff  should 
deduct  the  expenses,  which  the  Act  enjoins,  only  in  the  event 
of  a  bankruptcy.  The  duty  of  advertising  is  imposed  on  the 
sheriff  by  the  express  words  of  the  enactment ;  the  expen- 
diture is  therefore  compulsory.  There  is  no  provision  in 
the  28  Eliz.  c.  4,  or  1  Vict.  c.  56,  (by  which  statutes  die 
sheriff's  poundage  and  fees  are  regulated)^  to  reimburse  him 
for  this  outlay.  \PoUocki  C.  B. — The  sheriff  was  at  common 
law  bound  to  perform  all  his  duties  without  remuneration; 
the  right  to  it,  therefore,  depends  on  the  statutes  which 
create  it.]  The  claim  is  not  for  work  done,  but  to  be 
recouped  for  a  compulsory  disbursement.  [jSramioel^  B. — 
The  sheriff*s  poundage  and  auction  fees  vary  in  proportion 
with  the  success  of  the  sale.] 

Gates^  in  support  of  the  rule. — The  sheriff,  in  addition  to 
his  poundage  fees,  is  entitled  by  the  table  of  fees,  allowed  in 
accordance  with  the  provisions  of  the  1  Vict  c.  65,  s.  2,  to 
take  5/.  per  cent,  on  every  sale  by  auction  which  does  not 
produce  more  than  300^.  The  24  &  25  Vict  a  134,  s.  74, 
n)akes  it  imperative  on  the  sheriff  to  do  that  which  it  was 
previously  his  duty  to  do  whenever  there  was  a  sale  by 
auction,  vis.,  to  take  proper  steps  to  make  the  sale  public 
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If  it  was  not  the  practice  to  advertise,  that  only  shews  that        1809» 
the  sheriffi  neglected  that  duty,  _  ^-— >r— 

"  BaAITHWAITX 

0. 

Per  CuBZAM  (a).— The  role  must  be  absolute,  but  the 
attachment  will  lie  m  the  oflSce  for  a  fortnight. 

Bule  accordingly. 

(a)  PoBock,  C.  B.,  Martin^  B.,  Bramwell,  B^  and  ClumneU,  B. 


Htde  v.  Graham.  ihv.  ID. 


D 


ECLARATION.— For  that  heretofore,  to  wit,  on,  &c..  To  traspAsa 

the  defendant  broke  and  entered  certain  land  of  the  plain-  ^^i^!i^a 

tiff,  called  "The  Hyde  End  Estate,"  situate,  &c.,  and  then  b^^gopen 

broke  open  a  certain  gate  of  the  plaintiff  then  standing  and  f^^'^^ 

being  in  and  upon  his  said  land;  and  then  broke  open,  ^^^^ 

damaged  and  spoilt  a  certain  lock  of  the  plaintiff  wherewith  defendant 

the  said  gate  was  then  locked  and  fastened,  and  then  on  defence  on 

divers  times  on  the  same  day,  with  a  certain  carriage  and  grounds),  that 

horses,  drove  over  and  across  the  said  land  of  the  plaintiff,  triaen^etween 

Plea,  for  defence  on  equitable  grounds. — ^That,  before  ^d^^dant 

the  alleged  trespasses  in  the  declaration'  mentioned,  or  any  ^^^^[^^8 

as  to  whether 
there  was  a  public  highway  OTer  the  plaintiff's  land ;  and  thereupon,  in  order  that  the 
defendant  and  the  plamtJfTa  solicitor  mi^t  arrange  to  come  to  a  definite  understanding  as  to 
the  eourse  to  be  pursued  in  deciding  or  tiying  the  question,  and  in  consideration  tlukt  the 
defendant  and  the  other  ]petBons,  at  the  request  of  the  plaintifl^  then  signed  tide  same,  it  was, 
by  a  memorandum  in  wntmo,  then  signed  by  tiie  plamtifEl  his  solicitor,  the  defendant,  and 
the  said  other  persons,  agreed  that-,  without  prejudice  on  either  side  to  tiie  question  of  right 
to  the  said  way,  it  shouH  remain  open  and  unobstructed,  for  the  passage  of  the  defendant 
and  the  said  other  persons,  until  the  plaintifi*8  solicitor  and  the  defendant  should  come  to  a 
definite  underrtanding  as  to  the  course  to  be  pursued  in  deciding  or  trying  the  question  then 
in  dispute.  The  plea  then  stated  that  the  alleged  trespasses  were  committed  before  any 
understanding  had  been  come  to,  and  were  the  use  of  the  way  by  the  defendant ;  and,  because 
the  gate  was  wrongfully  and  contrary  to  the  agreement  placed  across  the  way  and  locked,  the 
defendant  broke  it  open.— i2e^  that  the  plea  was  bad  both  as  an  equitable  and  legal  defence. 
A  plea  pleaded  as  an  equitable  defence  may  be  sustained  as  a  plea  at  law  if  it  discloses  a 
goodlegal  defence. 
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1862.  ^^  them^  a  question  and  dispute  had  arisen  between  the 
plaintiff  and  the  defendant  and  certain  other  persona  as  to 
whether  there  was  a  public  highway  by  and  near  to  a  cer- 
tain house  of  the  plaintiff,  or  a  public  highway  over  the 
said  land  of  the  plaintiff;  and  thereupon,  in  order  that  the 
defendant  and  T.  Rooke,  the  solicitor  of  the  plaintifl^  might 
arrange  to  come  to  a  definite  undenstanding  as  to  the  conne 
to  be  pursued  in  deciding  or  trying  the  said  question,  and 
in  consideration  that  the  defendant  and  the  said  other  per- 
sons, at  the  request  of  the  plaintiff,  then  signed  the  same, 
it  was,  by  a  memorandum  in  writing,  then  signed  by  the 
plaintiff,  the  said  T.  Rooke,  and  the  defendant,  and  the 
said  other  persons,  agreed  between  the  plaintiff  and  the 
defendant,  and  the  said  other  persons,  that,  without  pre- 
judice on  either  side  to  the  question  of  right  to  the  said 
way  by  the  said  house  or  the  said  way  over  the  said  land 
of  the  plaintiff  in  the  declaration  mentioned,  the  said  last 
mentioned  way  should  remain  open  and  unobstructed  for 
the  passage  of  the  defendant  and  the  said  other  penons 
until  the  said  T.  Rooke  and  the  defendant  should  come  to 
a  definite  understanding  as  to  the  course  to  be  pursued 
in  deciding  or  trying  the  question  then  in  dispute;  and 
that  the  defendant  and  the  said  other  persons  thereby 
pledged  themselves  to  evidence  that  the  said  agreement 
was  without  prejudice  to  the  plaintiff's  claim.  And  the 
defendant  says  that  all  things  happened  necessary  to  entitle 
the  defendant  to  have  the  said  agreement  observed  and  kept 
by  the  plaintiff,  and  that  the  alleged  trespasses  were  com- 
mitted by  the  defendant  after  the  s^d  agreement  was  so 
made  and  signed,  and  before  any  understanding  had  been 
come  to  between  the  said  T.  Rooke  and  the  defendant,  and 
were  the  use  by  the  defendant  of  the  said  last  mentioned 
way ;  and  the  defendant,  at  the  time  of  the  said  alleged 
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trespasses,  having  occasion  to  use  and  using  the  said  way        1862. 
with  a  carriage  and  hones  as  in  the  declaration  mentioned,       ^'^T'"^ 
because  the  said  gate  had  been  and  was  wrongfully  and  «• 

contrary  to  the  said  agreement  placed  and  kept,  and  was 
then  standing  in  and  across  the  said  way,  locked  and  fas« 
tened  and  obstructing  the  same,  so  that,  without  breaking 
open  the  said  gate  and  lock  and  a  little  damaging  and 
spoiling  the  same,  the  defendant  could  not  then  pass  along 
the  said  way,  the  defendant  then,  in  order  to  remove  the 
said  obstruction,  broke  open  the  said  gate  and  lock  and  a 
little  damaged  and  6p<Hlt  the  same,  doing  no  unnecessary 
damage,  and  passed  along  the  said  way  with  the  said  car- 
riage and  horses,  which  are  the  supposed  trespasses  above 
complained  of  by  the  plaintiff;  and  that  the  defendant  has 
a  right,  under  the  said  agreement  and  circumstances  afore- 
said, by  an  injunction  from  a  Court  of  equity,  to  ha?e  the 
plaintiff  restrained  from  maintaining  or  prosecuting  the  said 
action  against  the  defendant  in  respect  of  the  matters  in 
the  declaration  mentioned. 
Demurrer  and  joinder  therein. 

Gray,  in  support  of  the  demurrer. — The  plea  discloses  no 
defence  either  at  law  or  in  equity.  The  agreement  is  with*^ 
out  consideration,  and,  not  being  under  seal,  it  cannot 
confer  any  interest  in  the  land«  The  alleged  consideration 
is  the  signing  the  agreement,  but  it  is  not  sufficient  to 
support  it. 

The  Court  then  called  on 

Dawdeswett  (Seeker  with  him),  for  the  defendant — The 
plea  affords  a  good  answer  both  at  law  and  in  equity. 
Though  pleaded  by  way  of  equitable  defence,  if  it  discloses 
an  answer  on  legal  grounds,  the  defendant  will  be  entitled 
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to  judgment.     First,  the  plea  is  good  at  law,  for  the  facts 
stated  in  it  would  be  evidence  in  support  of  a  plea  of  leave 
and  licence.     The  agreement  amounts  to  a  contract  on  the 
part  of  the  plaintiff  that,  during  a  certain  interval,  the  way 
shall  remain  open  and  unobstructed  for  the  passage  of  the 
defendant     Therefore  he  was  justified  in  breaking  open 
the  gate  in  order  to  use  the  way.     [IhfUock,  C.  B. — Not 
until  after  he  had  demanded  the  key.     But  if  the  licence 
has  been  revoked,  what  right  b  left  ?]     The  plaintiff  cannot 
avail  himself  of  his  breach  of  contract  to  sue  the  defimdant 
as  a  trespasser.     In  Burridge  v.  NicholetU  (a)  it  was  held 
that  a  person  might  break  open  a  lock  in  order  to  get  pos- 
session of  his  own  book.  [ChanneUi  B. — There  the  question 
arose  under  the  County  Court  Act,  9  &  10  Vict*  c.  95)l 
This  is,  in  effect,  an  agreement  that,  if  the  plaintiff  obstructs 
the  way  with  a  locked  gate,  the  defendant  may  open  it. — 
Secondly,  the  plea  affords  a  good  defence  on  equitable 
grounds.    The  fact  that  the  agreement  is  indefinite  in  point 
of  time  does  not  invalidate  it.     It  is  a  suflBcient  confflders- 
tion  in  equity  that  third  persons  are  pardes  to  it,  and  it 
may  be  supported  on  the  same  principle  as  an  agreement  of 
reference.    If  it  had  been  under  seal  it  would  have  been 
irrevocable ;  and  in  equity  there  is  no  distinction  between 
instruments  under  seal  and  by  parol,     llie  plaintiff  has 
acted  contrary  to  conscience  and  good  ftdth,  and  on  that 
ground  a  Court  of  equity  would  restrain  this  action  by  a 
perpetual  injunction.    A  Court  of  equity  would  also  restnun 
the  action  on  the  ground  that  it  is  unjustifiable  and  vexa- 
tious.    In  Story  on  Equity  Jurisprudence,  §  904,  it  is  said: 
**  Cases  often  arise  in  which  a  party  may  be  entitled  to  pro- 
ceed in  a  suit  at  law  for  damages,  when  a  complete  equitable 
defence  exists,  which  is  yet  incapable  of  being  asserted  at 
law.    In  such  cases  the  suit  at  law  is  treated  as  vexatious^ 

(o)  6  H.  &  N.  8S3. 


MICHAELHAS  TERM^    26   YICT. 


$97 


and  will  be  stayed  by  injanction."  After  giving  several  1862. 
instances,  the  author  proceeds  to  say : — ''Indeed^  there  can  ^"hymT' 
scarcely  be  found  an  end  to  the  enumeration  of  cases  in  q  *'  ^ 
which  vexatious  suits  of  this  sort  have  been  suppressed  by 
injunctions  when  there  was  no  redress  at  law,  and  yet  when, 
upon  the  principles  of  justice  the  party  was  entitled  to 
complete  protection  against  such  litigation/'  The  jurisdic- 
tion of  a  Court  of  equity  to  restrain  by  injunction  an  act 
which  a  party  is  by  contract  bound  to  abstain  from  is  not 
confined  to  cases  in  which  there  are  either  no  other  executory 
terms  in  the  contract,  or  none  which  a  Court  of  equity  has 
not  the  means  of  enforcing :  Dietrichsen  v.  Cabbum  (a). 
Wherever  a  person  has  entered  into  an  agreement  either  to 
do  or  abstain  from  a  particular  act,  a  Court  of  equity  will 
interfere  to  prevent  a  violation  of  that  agreement.  In 
PhUUpM  V.  Treeby  {b)  the  Court  granted  an  injunction  to 
restrain  the  defendant  from  obstructing  a  way  which  he 
had  agreed  that  the  plaintiff  should  use. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plea  affords  no 
defence  to  the  action,  either  on  legal  or.  equitable  grounds* 
If  the  plaintiff  has  broken  his  agreement  by  placing  a  gate 
across  the  way,  the  defendant  should  have  brought  a  cross 
action ;  he  has  no  right,  so  to  speak,  to  help  himself  to  the 
performance  of  the  contract  That  might  be  productive  of 
great  mischief  to  the  plaintiff.  It  seems  to  me  that  the 
placing  a  gate  across  the  way  was  a  practical  statement  to 
the  defendant  and  the  other  parties  that  the  plaintiff  did 
not  mean  to  perform  the  agreement,  and  that  he  would  in 
future  treat  the  defendant  as  a  trespasser  if  he  used  the 
way.  The  defendant  had  no  right  to  turn  a  mere  licence 
into  a  right  to  open  the  gate,  even  with  a  key.  Therefore, 
in  my  opinion,  this  is  not  a  good  legal  plea. 

(a)  2  FhU.  62.  ih)  8  Jur.  N.  S.  71 1. 
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1862.  I  also  think  that  it  is  not  a  good  equitable  plea.     Courts 

of  law  have  laid  down  certain  rules  for  their  guidance  in 
the  case  of  pleas  on  equitable  grounds;  and  it  is  now  estab- 
lished that,  unless  the  right  is  such  that  a  Court  of  equity 
would  grant  a  perpetual  injunction,  it  cannot  be  made  tbe 
subject  of  an  equitable  plea.    I  am  not  aware,  however,  of 
any  decision  applicable  to  the  present  case.     In  order  that 
some  arrangement  might  be  made  as  to  the  best  course  to 
be  pursued  in  deciding  a  disputed  right  of  way,  the  plaintifl^ 
by  way  of  concession,  says  to  the  defendant : — *'  The  way 
shall  remain  open  and  unobstructed  for  your  passage  until 
that  is  settled."    Nothing  can  be  more  indefinite ;  and  the 
defendant  has  no  right  to  treat  it  as  a  definitive  arrangement 
and  break  open  the  gate  which  the  plaintiff  has  placed  acroes 
the  way.     It  would  be  contrary  to  all  principle  to  hold  this 
a  good  equitable  plea.     No  doubt,  in  Blackstone*8  Com- 
mentaries (a),  some  instances  are  given  where  a  person  is 
allowed  to  obtain  redress  by  his  own  act  as  well  as  by  opera- 
tion of  law,  but  the  occasions  are  very  few ;  and  they  might 
constantly  lead  to  breaches  of  the  peace,  for  if  a  man  has  a 
right  to  remove  a  gate  placed  across  the  land  of  another,  he 
would  have  a  right  to  do  it  even  though  the  owner  w«s 
there  and  forbad  him.    The  law  of  England  appears  to  me, 
both  in  spirit  and  on  principle,  to  prevent  persons  fit>m 
redressing  their  grievances  by  their  own  act     The  aigo- 
ment  for  the  defendant  comes  to  this : — **  You  agreed  that 
for  some  indefinite  period  I  should  be  at  liberty  to  use  the 
way,  therefore  I  have  a  right  to  the  performance  of  that 
agreement  notwithstanding  you  would  rather  pay  damages 
than  abide  by  it ;  and  as  I  am  entitled  to  apply  to  a  Court 
of  equity  to  restrain  this  action,  I  can  plead  tbe  facts  bj 
way  of  equitable  defence."    But  I  think  a  Court  of  equity 
would  not  restrain  the  action.    It  may  be,  that  after  a  person 

(a)  Vol.  8,  p.  4. 
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has  made  an  agreement  of  this  kind,  he  finds  out  that  by  1862. 
performing  it  he  may  do  himself  or  some  other  person 
irreparable  mischief;  and,  rather  than  perform  it,  he  is  con- 
tent to  pay  damages  for  breaking  it  For  these  reasons  it 
appears  to  me  that  the  plea  is  bad,  and  that  there  ought  to 
be  judgment  for  the  plaintiff. 

Bramwell,  B. — I  am  also  of  opinion  that  the  plea  is  bad 
both  as  a  legal  and  an  equitable  defence.  Mr.  DowdesweU 
says  that  it  is  good  as  a  plea  of  leave  and  licence,  but  it  is 
not  in  terms  so  pleaded.  Neither  does  it  contain  any  alle- 
gation of  leave  and  licence,  for  it  states  that  because  the  gate 
was  wrongfully  and  contrary  to  the  agreement  placed  across 
the  way,  locked  and  fastened,  the  defendant  broke  it  open. 
When  the  defendant  found  the  gate  locked,  that  was  a 
tolerably  clear  intimation  to  him  that  the  licence  was 
revoked,  and  the  plaintiff  did  not  intend  to  perform  the 
agreement.  It  seems  to  me  that  the  defendant  had  no  right 
to  break  open  the  gate,  and  the  plea,  which  professes  to 
justify  all  the  trespasses,  being  bad  in  part  is  bad  altogether. 

Then,  as  to  its  being  a  good  equitable  plea,  the  answer 
has  been  already  given  by  my  Lord*  There  would  be  diffi- 
culty in  a  Court  of  equity  saying^  '*  We  will  restrain  you 
from  revoking  your  license,  absolutely  and  without  any 
qualification  of  any  kind."  If  the  defendant  applied  for 
a  specific  performance  of  the  agreement,  surely  a  Court  of 
equity  would  say :  **  You  were  to  come  to  some  arrangement 
as  to  the  course  to  be  pursued  in  deciding  the  disputed 
right  of  way,  we  will  only  restrain  the  plaintiff  firom  revoking 
the  licence  upon  the  terms  that  you  forthwith  come  to  that 
arrangement."  I  therefore  think  that  a  Court  of  equity 
would  not,  by  injunction,  restrain  the  plaintiff  firom  proceed- 
ing with  this  action.  Another  difficulty  is  this — the  way  is 
to  remain  open  without  prejudice  on  either  side  to  the  ques-> 
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1862.        tion  of  right  to  it.     Now^  suppose  that^  in  tising  the  way, 

^"^^''"^      some  damage  is  done  to  the  soil^  and  it  is  afterwards  decided 

^'  in  the  mode  arransed  between  the  parties  that  there  is  no 

Graham.  ^  °  '^ 

way  over  the  plaintifF's  land,  would  he  not  be  entitled  to 
claim  compensation  for  the  damage  P  But  if  the  defendrnt 
succeeded  on  this  plea,  the  plaintiff  never  coald  recover 
damages  for  what  would  be  an  unjustifiable  trespass,  because 
he  would  be  barred  by  this  action  in  respect  of  it.  It  seems 
to  me,  not  only  on  the  grounds  stated,  but  taking  a  common 
sense  view  of  the  matter^  that  the  plea  is  bad. 

Chamnbll,  B. — I  agree  that  our  judgment  ought  to  be 
for  the  plaintiff.     I  do  not  dispute  the  proposition,  that  a 
pica  pleaded  by  way  of  equitable  defence  may  be  sustained 
as  a  plea  at  law  provided  it  discloses  a  good  legal  defence. 
But  it  cannot  be  good  at  law  unless  it  answers  what  it 
professes  to  answer.    This  plea  professes  to  justify  all  the 
trespasses  alleged  in  the  declaration,  and  ought  therefore 
to  answer  the  whole, — apart  from  what  is  mere  matter  of 
aggravation.     The  breaking  open  the  gate  is  a  substantive 
ground  of  complaint,  and  that  is  not  answered  by  the  plea. 
I  do  not  deny  what  has  been  uiged  at  the  bar,  that  an 
agreement  which,  not  being  under  seal,  cannot  be  enforced 
at  law,  may,  in  some  cases,  be  pleaded  as  a  licence,  so  as 
to  excuse  a  trespass.     But  here,  as  my  brother  Bramwdt 
observed,  the  plea  is  not  in  form  a  plea  of  leave  and  licence ; 
and  we  must  look  at  the  whole  matter  alleged,  and  ascertain, 
not  only  whether  a  licence  has  been  granted,  but  whether 
it  continued  unrevoked  at  the  time  the  trespasses  were 
committed,  so  as  to  excuse  them.    I  am  clearly  of  opinioa 
that,  though  this  agreement  may  amount  to  a  licence,  it 
was  not  a  licence  which  was  irrevocable,  and  that  the  plain- 
tiff  must  be  considered  as  having  revoked  it  to  this  extent ; 
that,  though  the  defendant  might  have  a  right  to  use  the 
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way  up  to  the  gate,  he  was  not  justified  in  breaking  it  open. 
I  therefore  think  that  the  plea  is  bad  in  law. 

I  also  think  that  it  cannot  be  sustained  as  a  defence  in 
equity.  On  this  point  I  entertain  the  same  opinion  as  the 
Lord  Chief  Baron  and  my  brother  Bramwell,  and  I  think 
it  unnecessary  to  repeat  the  reasons  which  they  have  already 
given. 

Judgment  for  the  plaintiff. 


Bbown  and  Others  v.  The  Local  Board  op  Health  op      Nov.  14. 

Holyhead. 

X  HIS  was  an  action  in  trespass  by  the  plaintiffs  to  recover  The  34th  sec- 
damages  by  reason  of  the  defendants  having  broken  and  Local  Gbvem- 
entered  a  close  of  land  of  the  plaintiflsy  and  broken  down  ^^^  ^21  &  22 
and  destroyed  the  wall  or  boundary  fence  thereof^  and  pulled  ^TOwere  ^' 
down  and  damaged  the  railings  and  gates  thereon^  and  ^Ji  t     ^^e 
damaged  and  destroyed  the  steps  and  coping  and  wall  )7^^^ 
thereo£     By  consent  and  order  of  a  Judge  a  case  was  totheleyel, 

,    ,  ,  ,  width,  and 

Stated  for  the  opinion  of  this  Courts  without  pleadings  (so  constnictioxi  of 

-  ^     •  i\         /«  II  new  streets; 

far  as  material),  as  follows: —  and  to  pio- 

In  1859  the  plaintiiis  became  the  lessees  of  a  piece  of  land  obj^j^ce^ 

of  Uie  same 
by  enacting 
therein  such  provisions  as  they  think  neceasaiy  as  to  the  power  of  the  local  Board  to  remoTO, 
alter,  or  pnll  down  any  work  begun  or  done  in  contravention  of  such  bye-laws."  By  section  3^ 
"  when  any  house  or  Duilding  has  been  taken  down  in  order  to  be  rebuilt  or  altered,  the  local 
Board  may  prescribe  the  line  in  which  any  house  or  building  to  be  thereafter  built  shall  be 
erected,  and  the  same  shall  be  erected  in  accordance  therewith ;  and  the  local  Board  shall 
pay  or  tender  compensation  to  the  owner  or  other  person  immediately  interested  in  such 
house  or  building  for  any  loss  or  dunage  he  may  sustain  in  consequence  of  his  house  or 
building  being  set  back." 

A  lo<»l  Boud  made  a  bve-law  which  provided  that  "  if  any  owner  or  person  should  construct 
or  cause  to  be  constructed  any  works,  or  do  anv  act,  or  omit  to  do^  any  act,  or  comply  with  any 
requirements  of  the  local  Board,  or  should  make  any  alterations  in  any  works  after  they  have 
been  completed,  whether  in  new  or  existing  buildings,  contrary  to  the  provisions  therein  con- 
tained, the  local  Board  might  cause  such  works  to  be  removed,  altered,  or  pulled  down." — 
SUd,  that  the  bye-Uw  was  invalid  as  exceeding  the  powers  conferred  by  the  Act. 
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in  the  town  of  Holyhead,  adjoining  Market  Street.     The 
lease  was  for  ninetj-nine  years,  and  contained  covenants 
Looal'^'b         ^^  ^^^  plaintifis  to  erect  a  dwelling-house  and  other  boildii^ 


OF  thereon. 

HOLTHXAD. 


The  land  was  four  or  five  feet  higher  than  the  street,  and 
was  at  the  time  of  the  lease  bounded  by  a  retaining  wall, 
which  belonged  to  the  lessors  and  was  included  in  the  lease. 
In  consequence  of  the  difierent  levels  of  the  street  and  land, 
the  plaintiffs,  who  had  obtained  the  lease  for  the  purpose  of 
erecting  a  chapel,  school  and  house  upon  it,  had  to  set  their 
buildings  back  from  the  street  in  order  to  leave  room  for 
placing  steps  on  their  own  land  to  form  an  approach  from 
the  street ;  and  for  the  purpose  of  building  the  chapel  and 
house  it  was  necessaiy  to  pull  down  the  old  wall  and  dear 
away  the  soil  so  as  to  make  a  part  of  it  level  with  the 
street. 

The  chapel  and  house  were  erected  in  1859  and  the 
beginning  of  I860,  and  before  the  town  of  Holyhead  was 
placed  under  the  Local  Government  Act,  21  &  22  Vict, 
c.  98.  *  Subsequently  to  the  town  being  placed  under  the 
Local  Government  Act,  the  plaintifis,  who  had  pulled  down 
the  old  wall,  were  about  to  rebuild  it  further  back  from  the 
street  and  place  railings  thereto,  and  also  to  place  steps  for 
approaches  to  the  doors  which  were  four  feet  above  the  level 
of  the  street.  The  boundary  wall,  railings,  and  steps  were 
part  of  one  and  the  same  plan  and  design  under  which  the 
chapel  and  house  had  been  built 

On  the  14th  June,  1860,  the  plaintiffs  were  served  with 
the  following  notice,  under  the  hands  and  seal  of  the  mem- 
bers of  the  Board : — "  We,  the  members  of  the  Local  Board 
of  Holyhead,  hereby  give  you  notice  that  the  contemplated 
steps  fix>m  the  entrance  of  the  chapel  to  the  street  do  not 
meet  with  the  approbation  of  this  Board ;  and  we  require 
such  alterations  to  be  made  as  shall  not  brmg  the  lowest 
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Step  8o  near  the  centre  of  the  street  as  the  present  con-        1862. 
templated  arrangements  would  bring  it"  *b^^^^ 

After  some  correspondence  and  nesotiations  between  the  ,       v- 
parties,  which  failed,  and  after  a  resolution  by  the  defend-  ov 

ants  that  they  would  not  consent  to  the  proposed  steps  in 
front  of  the  chapel,  on  the  ground  that  they  did  not  leave 
suflBcient  space  for  the  highway,  the  plaintifls,  in  July,  1861, 
erected  their  boundary  wall  and  fence  in  a  line  with  the 
railing  in  front  of  the  adjoining  property,  and  built  two 
flights  of  steps  to  the  doors  of  the  building  (within  the 
boundary  wall),  all  of  them  being  built  and  put  upon  their 
own  land,  and  leaving  between  two  and  three  feet  of  their 
own  land  open  for  the  widening  of  the  street  at  one  end ; 
but  the  road  was  still  only  twenty-two  feet  wide  by  measure 
ing  from  the  plaintifls'  wall  to  the  houses  on  the  opposite 
side. 

The  defendants,  on  the  7th  of  September,  1861,  after 
serving  formal  notice  to  the  plaintifls  to  remove  them  in 
fourteen  days,  caused  the  walls  and  fence  to  be  thrown 
down,  pursuant  to  a  resolution  of  the  Board.  The  defend- 
ants refused  to  compensate  the  plaintiflb  for  the  land  they 
required  them  to  give  up  to  the  street  They  also  refused 
to  point  out  any  act  of  parliament  or  other  authority  under 
which  they  acted ;  and  they  asserted  their  absolute  right  to 
acquire  the  strip  of  land  In  front  of  the  plaintifls'  buildings 
for  the  use  of  the  street  without  compensation. 

The  defendants  drew  up  a  set  of  bye-laws,  which  were 
duly  sanctioned  and  approved  by  the  Secretary  of  State, 
before  the  steps  were  built  by  the  plaintiflb. 

The  33rd  bye-law,  "As  to  local  width,  &c,  of  new  streets," 
was  as  follows: — 

"  xzzin.  The  local  Board  shall  by  their  order  approve 
or  disapprove  of  proposed  new  works  or  buildings  within  the 
times  severally  specifled  herein  for  the  deposit  of  notices 


606 


EXCHEQUEB  REPORTS. 


1862. 
Brown 

V. 

Local  Board 

ov 

Holyhead. 


The  35th  section  (a)  of  the  Act  only  applies  to 
"  where  any  house  or  bmlding  has  been  taken  down  in  order 
to  be  rebuilt  or  altered/  and  in  that  case  the  local  Board 
may  prescribe  the  line  in  which  it  is  to  be  thereafter  boilt ; 
and  they  are  bound  to  pay  compensation  to  the  ovmer  for 
any  damage  he  may  sustain  in  consequence  of  his  house  or 
building  being  set  back.  Here  the  local  Board  have  not 
prescribed  any  line,  and  they  have  reiiised  to  make  any 
compensation  to  the  plaintiff. 

The  Court  then  called  on 

Manisty,  for  the  defendants,  who  admitted  that  their  acts 
were  unjustifiable  unless  the  33rd  bye-law  was  authorized 
by  the  34th  section  of  the  Local  Government  Act»  1858. 

Pollock,  C.  B. — We  are  all  of  opinion  that  this  bye- 
law  is  invalid.  The  local  Board  had  no  right  to  make  a 
bye-law  investing  themselves  with  power  beyond  that  con- 
ferred on  them  by  the  Act  Our  judgment  will  therefore 
be  for  the  plaintifis. 

Bbamwell,  B.,  and  Channell,  B.,  concurred. 

Judgment  for  the  plaintifia. 


(a)  Sect  35.  ''When  any  house 
or  building  has  been  taken  down 
in  order  to  be  rebuilt  or  altered, 
the  Local  Board  may  prescribe  the 
line  in  which  any  house  or  build- 
ing to  be  hereailer  built  shall  be 
erected,  and  the  same  shall  be 
erected  in  accordance  therewith ; 
and  the  local  Board  shall  pay  or 
tender  compensation  to  the  owner 
or  other  person  immediately  in- 
terested in  such  house  or  build- 
ing, for  any  loss  or  damage  he 
may  sustain  in  consequence  of 


his  house  or  building  being  set 
back;  the  amount  of  such  com- 
pensation, in  case  of  dispute,  to  be 
settled  in  the  same  manner  as  com- 
pensation for  land,  to  be  taken  un- 
der the  provisions  of  "  The  Lands 
Clauses  Consolidation  Act,  ISiS," 
is  directed  to  be  settled  ;Iand  all 
provisions  of  the  said  last  men- 
tioned Act  relating  to  the  pur- 
chase of  lands  shall  apply  to  the 
payment  made  for  such  loss  or 
damage  as  if  it  were  a  purchase 
under  such  Act** 
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Maitlaio)  and  Others  v.  Mackinnon.  Nov.  23. 

Jbi JECTMENT  to  recover  possession  of  stables,  situate  at  In  1766,  P., 

the  back  of  a  housci  No.  7,  Great  Camberland  Street,  fee,  demised 

Marylebone,  in  the  county  of  Middlesex.  groimdfor  ^ 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  Sittings  ^'^P^ 

after  last  Trinity  Term,  the  following  facts  appeared— By  "^^^^^ 

indenture  of  lease,  dated  the  16th  April,  1766,  H.  Portman  ?ejf°^^» 

*^     '  '  1766.    The 

demised  to  W.  Baker  for  a  term  of  ninety-seven  years  and  trustees  of  B. 

*•  1       ^m  1       n  -r^  1  1^  demised  to  S. 

one  quarter  from  the  25th  of  December,  1765,  a  plot  of  for  ninety- 
ground  delineated  on  a  plan  in  that  lease,  and  upon  which  from^dy 
No.  7,  Great  Cumberland  Street,  with  the  stable  in  question,  ^  ^  ^^  '^^ 
and  No.  4,  Hyde  Park  Place,  were  subsequently  built.   By  ^J^^^w 
indenture  of  underlease,  dated  the  25th  August,  1774,  the  called  No.  7, 

Cumberland 

trustees  of  W.  Baker,  after  his  death,  under  the  powers  of  Street,  and  a 

stable,  were 

a  private  act  of  parliament,  demised  the  ground  on  which  built;  and 

tin  ft V  ^JflO 

No.  7,  Great  Camberland  Street  and  the  stable  now  stand  deimaedto 
to  R.  Sturt  for  ninety-six  years  from  Lady  Day,  1765.    By  Sne  JlS*^' 

firom  Lady  Day 
1771,  another 
part  of  the  ground  upon  which  a  house,  called  No.  4,  Hyde  Park  Place,  was  built  In  1795 
B.,  being  the  owner  of  the  leases  of  both  houses,  assigned  the  lease  of  No.  7,  Great  Cumber- 
land Street  to  G.,  reserving  the  stable,  and  from  that  period  it  was  always  occupied  with 
No.  4,  Hyde  Park  Place.  In  1823  the  defendant,  who  had  acquired  the  interest  of  B.  in  the 
lease  of  No.  4,  Hyde  Park  Place^  and  who  was  in  actual  occupation  of  it  together  ?dth  the 
stable,  (to  which  he  had  made  a  direct  communication  by  a  door  from  the  house),  obtained 
from  the  owner  of  the  reversion  of  the  plot  of  ground,  demised  in  1766,  a  reversionary  lease 
of  No.  4,  Hyde  Park  Place,  for  ninety-nine  years  from  the  25th  of  March,  1822.  The  house 
wafl  described  in  this  lease  by  metes  and  bounds  and  by  reference  to  a  plan  in  the  margin, 
neither  of  which  included  the  stable,  but  the  lease  contained  the  following  words  which  were 
not  contained  in  the  lease  of  the  23rd  of  December,  1774: — "  Tc^ether  vdth  all  out-houses, 
edifices,  buildings,  stables,  yards,  gardens,  ways,  water-courses,  lights,  areas,  vaults,  cellars, 
easements,  profits  and  commodities  whatsoever  to  the  said  premises  nereby  demised  belonging 
or  appertaining/'  There  was  also  a  covenant  to  deliver  up  at  the  end  of  the  term  "  rCMcks, 
mangers,  stalls/'  &c.  In  1840,  the  owner  of  the  reversion  of  the  plot  of  ground  demised  in 
1766  granted  to  D.  a  reversionary  lease  of  No.  7,  Great  Cumberland  Street,  for  fifty  years  by 
the  following  description : — "  Together  with  the  capital  messuage  or  tenement,  coach-house 
and  stable,  erected  and  built  thereon,  &c.,  and  whicn  said  messuage  (but  not  the  stable)  is 
now  in  the  possession  of  D.,"  and  which  said  stable  is  now  in  me  possession  of  M.  (the 
defendant).  On  the  expiration  of  the  lease  of  the  23rd  of  December,  1774,  the  plainti^  to 
whom  the  reversionaiy  lease  of  No.  7,  Great  Cumberland  Street  had  been  assigned,  brought 
ejectment  to  recover  possession  of  the  stable. — Held,  that  the  stable  did  not  pass  to  the 
defendant  under  the  general  words  in  the  reversionary  lease  of  1823,  as  "belonging  or 
appertaining"  to  the  demised  premises. 
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1862.        indenture  of  underlease,  dated  the  23id  December,  1774, 
Maitlaud     *®  trustees  of  W.  Baker  demised  the  ground  on  which 

Macuhhoii.  ^^-  ^*  ^y^®  ^^^  ^'*^  °®^  stands  to  Elizabeth  Palmer 
for  eighty-nine  years  from  Lady  Day,  1771,  by  the  descrip- 
tion of  **  all  that  piece  or  parcel  of  ground  situate,  lying 
and  being  on  the  north  side  of  Oxford  Street,  in  the  parish 
of  Marylebone  in  the  county  of  Middlesex,  fronting  soudi 
upon  Oxford  Street,  north  upon  ground  lately  let  to  Robert 
Sturt,"  &c.  After  several  intermediate  assignments,  the 
mortgagees  of  R.  Sturt  by  indenture,  dated  the  2nd  May, 
1794,  assigned  to  Roger  Palmer  *<all  that  piece  or  parcel  of 
ground,  messuage,  or  tenement  and  premises  comprised  in 
the  said  indenture  of  lease  of  the  25th  August,  1774,  and 
thereby  demised,  &c.,  together  with  the  coach-house  and 
stable  erected  and  built  on  part  of  the  said  piece  or  parcel 
of  ground,  which  was  demised  to  the  said  Robert  Sturt  as 
aforesaid." 

By  indenture  of  the  22nd  August,  1786,  Elizabeth  Pal- 
mer assigned  to  Roger  Palmer  the  lease  of  No.  4,  Hyde 
Park  Place.  Roger  Palmer  having  thus  become  the  posses- 
sor both  of  the  lease  of  No.  7,  Great  Cumberland  Street 
and  No.  4,  Hyde  Park  Place,  by  indenture,  dated  the  5th 
June,  1795,  made  between  Roger  Palmer  of  the  one  part 
and  Thomas  Glyn  of  the  other  part,  reciting  (inter  alia) 
that  T.  Glyn  had  contracted  with  R.  Palmer  for  the  pur- 
chase of  the  said  piece  of  ground,  messuage  or  tenement, 
coach-house,  cellar  under  the  stable,  and  all  other  premises 
assigned  to  R.  Palmer  by  the  indenture  of  the  2nd  May, 
1794,  except  the  stable  only:  it  was  witnessed  that  R. 
Palmer  assigned  to  T.  Glyn,  '^AIl  that  the  sdd  piece  or 
parcel  of  ground,  messuage  or  tenement,  coach-house,  cellar 
under  the  stable,  and  all  and  singular  other  the  premises, 
situate  in  Great  Cumberland  Street  aforesaid,  comprised  in 
and  demised  by  the  said  indenture  of  the  25th  August, 
1774 :  except  nevertheless,  and  always  reserved  out  of  the 
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daid  assignment,  the  stable  then  in  the  possession  of  the        1862. 

said  R.  Palmer,  standing  and  being  on  part  of  the  premises  v^^^j^ 

demised  by  the  sud  lease  i^*  habendum,  for  the  residue  of  ^,     ^' 


the  said  term  of  ninety-six  years.  From  that  period  to  the 
present  time  the  stable  had  always  been  occupied  with 
No.  4,  Hyde  Park  Place ;  and  for  some  time  past  the  only 
entrance  to  it  has  been  from  these  premises,  a  direct  com- 
munication having  been  made  by  a  door. 

The  defendant  became  possessed  of  the  lease  of  No.  4, 
Hyde  Park  Place  in  right  of  his  wife,  to  whom  Roger 
Palmer  devised  it,  and  he  resided  there  and  occupied  the 
stable. 

By  indenture,  dated  the  18th  August,  1823,  the  trustees  of 
Lord  Portman  (the  owner  in  fee  of  the  reversion)  granted 
to  the  defendant  a  reversionary  lease  of  No.  4,  Hyde  Park 
Place  for  ninety-nine  years  from  the  25th  March,  1822,  by 
the  following  description: — *'A11  that  piece  or  parcel  of 
ground  situate,  lying  and  being  in  Hyde  Park  Place,  lately 
called  Oxford  Street,  and  being  at  the  western  extremity  of 
Oxford  Street  on  the  north  side  thereof,  in  the  parish,  &c., 
fronting  south  upon  Oxford  Street  aforjsaid,  and  abutting 
east  upon  the  comer  house  in  Great  iCumberland  Street, 
belonging  to  Lord  Bagot,  north  upon  Cumberland  Mews, 
and  west  upon  a  messuage  or  tenement  and  premises  formerly 
leased  to  Edmund  Rush,  but  now  occupied  by  the  Duchess 
of  Marlborough,  containing  in  width  from  east  to  west  on 
the  south  end  or  front  thereof  forty-four  feet,  and  in  depth 
on  the  west  side  140  feet,  and  running  from  the  south-east 
comer  northwards  fifty-three  feet,  then  running  westwards 
five  feet,  then  running  northwards  again  twenty-five  feet, 
then  ranning  westwards  again  twenty-one  feet,  then  ranning 
northwards  again  sixty-two  feet,  and  then  mnning  westwards 
again  eighteen  feet,  be  the  same  several  dimensions,  or  any 
of  them,  of  assize  little  more  or  less ;    the  ground  plot 
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whereof  is  more  particularly  described  in  the  plan  (a)  drawn 
in  the  margin  of  these  presents :  together  with  the  double 

^,     V.  brick  messuage  or  tenement  erected  and  built  thereon^ 

Mackinnov.  ^ 

being  the  first  house  westwards  firom  Great  Cumberiand 
Street  and  next  the  corner  house,  and  No.  4  in  Hjde  Park 
Place,  but  lately  called  246  in  Oxford  Street;  all  which 
said  premises  hereby  demised  are  now  subject  to  a  lease 
which^  by  a  certain  indenture  bearing  date  the  15th  day  of 
April,  1766,  and  made  or  expressed  to  be  made  between 
H.  Portman  of  the  one  part  and  W.  Baker  of  the  other 
part,  was  granted  for  a  term  of  ninety-seven  years  and  one 
quarter  of  another  year,  commencing  from  Christmas  day, 
1765:  together  with  all  out-houses,  edifices,  buildings, 
stables,  yards,  gardens,  ways,  water-courses,  lights,  areas;, 
vaults,  cellars,  easements,  profits,  and  commodities  whatso- 
ever to  the  said  premises  hereby  demised  belonging  or 
appertaining."  The  lease  contained  a  covenant  by  the 
defendant,  at  the  expiration  of  the  term,  to  yield  up  the 
premises,  together  with  (inter  alia)  **  racks  and  mangers." 

After  several  mesne  assignments,  by  indenture  dated  the 
15th  May,  1830,  the  lease  of  No.  7  Great  Cumberland  Street 
was  assigned  to  Bonamy  Dobree,  excepting  the  stable.  By 
indenture  of  the  16th  May,  1840,  a  reversionary  lease  of  No. 
7,  Great  Cumberland  Street  was  granted  to  Bonamy  Dobree 
for  fifty  years  from  the  25th  March,  1839,  by  the  following 
description:— <<  All  that  piece  or  parcel  of  ground  situate, 
lying  and  being  on  the  west  side  of  Great  Cumberland  Street, 
in  the  parish,  &c;  fronting  east  on  Great  Cumberland 
Street  aforesaid,  and  abutting  north  on  a  messuage  or  tene- 
ment formerly  leased  to  Mr.  Langley,  but  now  in  the  occu- 
pation of  Palmer,  south  upon  another  messuage 
or  tenement  formerly  leased  to  J.  Chessman  and  now  in 
the  occupation  of  Scott,  and  west  on  premises  in 
(a)  The  plan  did  not  include  the  stable  in  question. 
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Camberland  Mews,  formerly  let  to  K  Rush :  Together  with 
the  capital  messuage  or  tenement,  coach-house  and  stables 
erected  and  built  thereon,  &c.,  and  which  said  messuage  ,,  '• 
(bat  not  the  stables)  is  now  in  the  possession  of  the  said 
Bonamy  Dobree ;  and  which  stables  are  now  in  the  posses- 
sion or  occupation  of  W.  Mackinnon  or  his  under-tenants ; 
the  dimensions  of  which  siud  piece  or  parcel  of  ground  and 
premises  are  more  fiilly  set  forth  and  described  in  the 
plan  (a)  or  ground  plot  thereof  drawn  in  the  margin  of 
these  presents:  all  which  said  premises  hereinbefore  de- 
mised, or  intended  so  to  be,  are  subject  to  an  indenture  of 
lease  bearing  date  the  15th  day  of  April,  1766,  and  made  or 
expressed  to  be  made  between  H.  Portman  of  the  one  part 
and  W.  Baker  of  the  other  part,  whereby  the  said  premises 
were  demised  for  a  term  of  ninety«seTen  years  and  one 
quarter  of  another  year  commencing  from  Christmas  1765." 
After  several  mesne  assignments  the  reversionary  lease  of 
the  16th  May,  1840,  was  assigned  to  the  plaintiff. — Under 
the  stable  there  was  a  cellar  which  belonged  to  No.  7, 
Great  Cumberland  Street 

On  the  expiration  of  the  underlease  of  the  25th  August, 
1774,  the  plaintiff  required  the  defendant  to  give  up  pos- 
session  of  the  stable,  which  he  refused  to  do,  on  the  ground 
that  it  passed  to  him  under  the  general  words  in  the'rever- 
sionary  lease  of  the  18th  August,  1823. 

Upon  these  &cts  the  learned  Judge  directed  a  verdict  for 
the  plaintiff,  reserving  leave  to  the  defendant  to  move  to 
enter  the  verdict  for  him. 

Montague  Smith,  in  the  present  Term,  obtained  a  rule  nbi 
accordingly,  on  theground  that  the  stable  passed  to  the  defend- 
ant under  the  lease  of  the  1 8th  August,  1823 ;  against  which 

MeJUsh  {Garth  with  him)  shewed  cause  (Nov.  21). — 

(a)  The  stable  was  shewn  in  thu  plan. 
VOL.  I. — H.  &  G.  6  8  EXCH. 
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1862.        T^^  Stable  did  not  pass  to  the  defendant  under  the  lease  of 

jy^'""-^      the  18th  August,  1823.     The  demised  premises  are  de- 

,^     »•  scribed  by  metes  and  bounds,  and  by  reference  to  a  plan  in 

Mackxxnok.  ,  , 

the  margin  of  the  lease  which  excludes  the  stable.     Tnen 

follow  the  words  'together  with  all  out-houses,  edifices, 
buildings,  stables,  yards,  &c.  to  the  said  premises  hereby 
demised  belonging  or  appertaining.*'  But  where  the  de- 
mised premises  are  described  by  metes  and  bounds,  no  more 
will  pass  under  any  general  words  than  is  contained  in 
the  particular  description  :  Doe  d.  Meyrick  v.  Meyrick  (a). 
Moreover,  the  stable  cannot  be  said  to  belong  or  appertain 
to  the  demised  premises,  for  one  piece  of  land  cannot  pro- 
perly appertain  to  another. — He  also  argued  that  the  stable 
would  not  pass  because  it  was  not  mentioned  in  the  memorial 
registered  under  the  7  Anne,  c.  20,  s.  6. 

Momtague  Smith  and  Maude^  in  support  of  the  rule. — 
The  stable  passed  under  the  lease  of  the  18th  August, 
1823.  In  the  year  1795,  the  owner  of  the  leases  of  both 
houses  assigned  that  of  Na  7,  Great  Cumberland  Street, 
reserving  to  himself  the  stable;  and  thenceforth,  up  to 
the  time  when  the  lease  of  the  18th  August,  1823,  was 
granted,  the  stable  had  been  occupied  with  No.  4,  Hyde 
Park  Place.  The  general  words  in  that  lease  are  there* 
fore  apt  words  to  pass  the  stable.  The  words  *' belonging 
or  appertaining**  are  equivalent  to  *' occupied  with  or 
enjoyed."  No  doubt,  land  cannot  be  ''appurtenant**  to 
a  messuage  in  the  strict  sense  of  the  term,  but,  in  order 
to  give  effect  to  the  intention  of  the  parties,  the  word 
''appurtenant**  may  be  read  in  the  sense  of  "usually  held, 
used,  occupied,  or  enjoyed  therewith":  RUl  v.  Grange {h)\ 
Morris  v.  Edgington  (c) ;  James  v.  Plant  {d) ;  1  Shep.  Touch. 

(a)  2  C.  &  J.  223.  (c)  3  Taunt.  84. 

(6)  Plow.  170.  (<0  4  A.  &  E.  749. 
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94.  In  Ofiffky  v.  CTumbers  {a).  Lord  Giffard,  in  delivering 
the  judgment  of  the  Court,  said:— ''In  Cra  Eliz,  16, 
Anderson,  J.,  says, '  That  land  shall  pass  as  pertaining  to  a 
house  which  has  been  occupied  with  it  by  the  space  of  ten 
or  twelve  years,  for  by  that  time  it  hath  gained  the  name  of 
parcel  or  belonging,  and  shall  pass  with  the  house  by  that 
name  in  a  will  or  leases.'"  Doe  d.  Norton  ▼.  Webster  {b)  is 
also  an  authority  that  land  occupied  with  a  messuage  may 
pass  under  a  grant  of  the  messuage  ''  with  the  appurte- 
nances." Again,  in  Doe  d.  Gore  v.  Langton  (c),  the  words 
"thereunto  belonging"  were  construed  in  their  popular 
sense.  In  Doe  d.  Meyrick  v.  Meyrich  (if),  there  was  a  parti- 
cular enumeration  of  the  closes  intended  to  be  passed, 
which  confined  the  operation  of  the  general  words.  Here 
the  covenant  to  surrender,  at  the  end  of  the  term,  the 
''racks  and  mangers,"  shews  that  the  stable  was  intended 
to  pass.  Assuming  that  the  language  of  the  lease  is  ambigu* 
ous,  the  continuous  user  of  the  stable  with  No.  4,  Hyde 
Park  Place,  raises  the  presumption  that  it  was  intended  to 
pass,  notwithstanding  the  plan  in  the  margin  of  the  lease 
excludes  it :  Simpson  v.  Dendy  {e) ;  Berridge  v.  Ward  (/). 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — In  this  case  the  plaintiff  b  entitled  to 
our  judgment  unless  the  stable  passed  under  the  rever- 
sionary lease  of  August,  1823.  We  are  of  opinion  that  it 
does  not  There  is  in  it  a  precise  and  most  particular 
description  by  metes  and  bounds  of  certain  premises  to  be 
demised,  which  do  not  include  the  stable  in  question.     It 

(a)  1  Bing.  483.  {d)  2C.&  J.  223. 

(ft)  12  A.  &  £.  442.  (0  8  C.  B.,  N.  S.  433. 

(e)  2  B.  &  Adol.  680.  (/)  10  C.  B.,  N.  S.  400. 

SS  2 
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18G2.        roay  be  that  something  would  pass,  though  not  within  the 
-^"^^^      boundary  set  out,  if  necessarily  a  part  of  the  premiaesiy  as 
V-  for  instance  a  front  area  might  so  pass.     But  the  stable  in 

question  would  not  pass  on  that  principle,  because  un- 
doubtedly it  is  not  necessarily  a  part  of  the  dwelling-house 
and  land  described.  Accordingly  the  counsel  for  the  de- 
fendant did  not  contend  for  this,  but  urged  that  the  stable 
passed  under  the  subsequent  words  describing  all  '*oot- 
houses,"  &C.,  '*  stables,'*  &&,  '*  belonging  to  the  premiaes.'' 
Now  everyone  knows  that  these  and  similar  words  are 
inserted  in  leases  without  reference  to  any  particular  sub* 
jects  to  which  they  may  be  applicable,  as  indeed  appears 
in  this  case,  for,  among  other  things,  ''water-courses"  are 
mentioned,  there  being  no  water-course  connected  with  the 
premises.  Still  there  may  be  cases  in  which  something 
would  pass  by  these  words,  and  therefore  it  is  necessary  to 
see  whether  in  this  case  the  stable  does  pass.  The  words 
relied  on  are  ''stables  belonging."  But  if  the  premises 
themselves  are  examined,  it  is  difficult  to  say  the  stable 
"  belongs"  to  the  house  in  Hyde  Park  Place.  Adding  it 
^  that  house  makes  the  outline  of  both  premises  irreg^ar, 
obviously  cuts  a  piece  from  the  Cumberland  Place  plot^  and 
adds  it  to  the  plot  in  Hyde  Park  Place.  Then  the  cellars 
under  the  stable  belong  to  No.  7,  Great  Cumberland  Street^ 
and  there  was  a  door  from  thence  to  the  stable.  If  the 
history  of  the  premises  is  examined,  it  is  certain  that 
originally  the  ground  on  which  the  stable  stands  "belonged" 
to  No.  7,  Great  Cumberland  Street,  and  that  if  the  lease 
of  that  house  were  forfeited,  with  it  would  be  forfeited  the 
stable.  It  comes  to  this,  that,  notwithstanding  these  con- 
siderations, the  stable  must  be  said  to  "belong"  to  the  house 
No.  4,  Hyde  Park  Place,  because  it  has  been  used  with  it 
for  (no  doubt)  a  vast  number  of  years,  with  no  open  com- 
munication with  any  other  premises.  It  seems  to  us  that 
these  words,  which  are  not  words  of  art,  do  not  indiide 
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these  stables, — that  any  person  knowing  the  facts  would 
say,  **  the  stable  belongs  to  Na  7,  Great  Cumberland  Street 

though  it  has  been  used  with  No.  4,  Hyde  Park  Place."         ,,     *• 

^  ,      "^  Mackinson. 

In  the  argument  it  was  much  relied  upon  by  defendant's 
counsel  that  there  is  a  covenant  to  give  up  '*  racks"  and 
''mangers,"  but  the  mention  of  stables  in  the  lease  would  of 
course  lead  to  a  covenant  to  give  up  racks  and  mangers ; 
and  if  the  one  did  not  cause  the  stable  to  pass,  so  neither  in 
our  judgment  would  the  other.  The  case  may  appear  to  be 
bard  upon  the  defendant,  who  no  doubt  intended  to  renew 
his  lease  of  all  that  he  actually  occupied ;  but  it  seems  to 
have  escaped  the  attention  of  those  who  prepared  the  lease 
that  the  defendant  held  his  house  and  premises,  No.  4, 
Hyde  Park  Place,  under  one  title,  and  the  stable  in  ques- 
tion under  another;  and  the  lease  in  its  present  form  does 

not  operate  on  both. 

Judgment  for  the  plaintiffs. 


Parr  and  Another  v,  Lillicrap.  JSbv,  24. 

X  HIS  was  an  action  to  recover  12/.  Ss.  6(L  for  goods  sold  Where  a  de- 
fendant pays 
and  delivered.     The  defendant  pleaded  to  the  whole  de-  money  into 

claration  payment  into  Court  of  12L  5s.  6d.    The  plain tifis  the  plaintiff 

replied  by  accepting  the  sum  paid  into  Court  in  full  satis-  ^^,|^onof 

faction  and  discharge  of  the  causes  of  action  in  the  dedara-  l!^,^^^"^2ie 

tion  mentioned*     The  Master  taxed  the  plain  tifis*  costs  at  ^onnt  within 

*  the  meanmff  of 

4/«  7$.,  whereupon  the  defendant  obtained  a  summons  at  the  13  &  il 
Chambers  to  review  the  taxation  by  disallowing  the  whole  s.  11,  whidi, 
of  the  items  comprised  in  the  plaintifls*  bill  of  costs.     The  cases,  deprives 
summons  was  heard  before  Martin,  6.,  who  made  an  order  of^ste  if  he 


"  shall  recoyer 


accordingly.  asmnnotex 

oeeding20;." 

Gadsden  now  moved  to  rescind  the  order. — Tlie  13  &  14 
Vict,  c.  61,  all,  deprives  a  plaintiff  of  costs  in  actions  of 
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1862.  covenant,  debt,  detinue  or  assumpeit,  if  he  ''shall  reeaoet  a 
sum  not  exceeding  20/."  Here  the  amount  paid  into  Court 
was  not  ''recovered"*  within  the  meaning  of  that  enactment 
The  word  "recover"  has  been  judiciaUj  interpreted  to  mean 
a  recovery  by  judgment  of  the  Court :  Brooks  v.  Bigby  (a). 
In  15  Jurist,  part  2,  p.  242,  it  is  stated  that,  in  a  case  of 
Power  V.  JoneSf  Flatty  B.,  decided  at  Chambers  that  a  plain- 
tiff is  not  deprived  of  his  costs  where  money  is  paid  into 
Court  In  Chambers  v.  Wiles  (ft),  Coleridge,  J.,  decided,  in 
accordance  with  the  opinion  of  four  of  the  Judges  who  had 
considered  the  point,  that  the  taking  money  out  of  Court 
was  not  a  "recovery,*'  within  the  meaning  of  the  13  &  14 
Vict.  c.  61,  s.  11.  [Martinf  B. — ^If  the  plaintiff  does  not 
recover  the  money,  how  does  he  get  it  ?]  The  11th  section 
of  the  13  &  14  Vict  c.  61,  contemplates  a  recovery  by 
judgment,  for  it  goes  on  to  say,  "the  plaintiff  shall  have 
judgment  to  recover  such  sum  only,  and  no  costs."  This  b 
a  voluntary  payment  on  the  part  of  the  defendant  [Mar- 
tin,  B.,  referred  to  Dunston  v.  Paterson  (e).]  Formerly  a 
plaintiff  was  not  deprived  of  his  costs  in  the  case  of  a  judg- 
ment by  default,  but  that  is  altered  by  the  19  &  20  Vict, 
c  108,  s.  30;  and  if  the  legislature  had  intended  that  a 
plaintiff  should  have  no  costs  where  money  is  paid  into 
Court,  there  would  have  been  a  similar  enactment  [ A2- 
focA,  C.  B.,  referred  to  the  73rd  section  of  the  Common 
Law  Procedure  Act,  1852.]  That  section  enables  the 
plaintiff  to  sign  judgment  for  his  costs ;  but  there  is  no 
judgment  in  respect  of  the  debt  [BramweU,  B. — ^If  the 
language  of  the  statute  had  been  that  a  plaintiff  shall  have 
no  costs  when  he  "shall  not  recover  a  sum  exceeding  20^1," 
there  could  have  been  no  doubt  You  draw  a  distinction 
between  that  and  "  shall  recover  a  sum  not  exceeding  202.**] 
The  latter  part  of  the  11th  section  shews  that  the  word 

(a)  2  A.  &  E.  21.  (b)  24  L.  J.,  Q.  B.  267. 

(c)  5  C.  B„  N.  S.  279. 
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recover"  has  reference  to  a  recovery  by  judgment  {Mar-  1862. 
tm^  B.»  referred  to  RdberUon  v.  Sterne  (a).]  That  was  the 
case  of  a  compnlsoiy  reference  under  the  Common  Law 
Procedure  Act,  1854,  which  gives  to  the  award  the  effect  of 
a  judgment.  \BramweUy  B. — Suppose  an  action  b  brought 
for  25/.,  and  the  defendant  pays  into  Court  15/.,  and  the 
plaintiff  goes  to  trial  and  recovers  107.  more,  according  to 
your  aigument  he  would  not  have  *^  recovered^  26L,  but 
lOil  only,  and  therefore  would  not  be  entitled  to  any  costs.] 
In  that  case  there  would  be  a  judgment  for  25/. 

Rochfort  Clarke  appeared  to  shew  cause  in  the  first  instance, 
but  was  not  called  upon  to  argue. 

Pollock,  C.  B. — ^The  case  put  by  my  brother  Bramwett 
shews  what  is  the  meaning  of  the  word  <<  recover,"  in  the 
13  &  14  Vict.  c.  61,  &  11.  It  does  not  mean  "  recover*'  by 
verdict  or  judgment,  but  '^obtain"  by  means  of  the  suit 
There  ought  to  be  no  distinction  between  the  case  where 
a  defendant  pays  money  into  Court,  which  is  accepted  by 
the  plaintiff  in  satisfaction  of  his  cldm,  and  where  the 
plaintiff  goes  on  to  trial  and  still  recovers  less  than  20/.  K 
a  defendant  paid  10/.  into  Court  and  the  plaintiff  recovered 
by  verdict  only  5/.  more,  it  is  admitted  that  he  would  not 
be  entitled  to  costs;  whereas  it  is  said  that  if  a  defendant 
pdid  15/.  into  Court  and  the  plaintiff  accepted  it  in  satisfac- 
tion of  his  daim,  he  would  get  his  costs.  What  reason  can 
there  be  foir  such  a  distinction?  In  each  case  it  would 
appear  by  the  record  that  the  sum  which  the  plaintiff  ob- 
tained by  the  suit  was  less  than  20/.  It  seems  to  me, 
therefore,  that  if  a  sum  not  exceeding  2021  is  paid  into 
Court,  and  the  pluntiff  accepts  it  in  satisfaction  of  his 
cUm,  as  that  is  what  he  was  suing  for  he  ought  not  to  have 
any  costs. 

(a)  13  C.  B.,  N.  S.  248. 
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I  should  add,  that  we  are  deciding  in  accordance  with 

the  opinion  of  the  Court  of  Common  Pleas  in  BoberUan  v. 

,     9.  Sterne  (a\  which  is  at  variance  with  that  of  Coleridge^  J., 

LlLUOBAP. 

in  Chambers  v.  Wiles  (ft);  but  the  former  case  was  decided 
after  full  argument  and  upon  consideration,  while  the  hita 
was  the  decision  of  a  single  Judge  in  refusing  a  rule  nisL 
Tbarefiwe,  upon  authority  as  well  as  upon  the  construction 
t>f  the  Act,  this  rule  must  be  refused. 

MARTiNy  B. — I  am  of  the  same  opinion.  The  question 
turns  upon  the  meaning  of  the  words  '<  shall  recover  in  any 
action,"  in  the  11th  section  of  the  13  &  14  Vict  c.  61.  It 
seems  to  me,  that  if  a  man  brings  an  action  and  declares, 
and  the  defendant  pleads  payment  of  money  into  Court,  and 
the  plaintiff  takes  it  out  of  Court,  he  <<  recovers"  it  in  that 
action ;  for  he  obtains  by  means  of  that  action  money  which 
he  could  not  obtain  without  it.  That  seems  to  me  the  good 
sense  and  reason  of  the  matter.  The  only  objection  arises 
from  the  words  **  the  plaintiff  shall  h^Ye  judgment  to  recover 
such  sum  only,"  and  if  that  meant  a  judgment  in  the  strict 
sense  of  the  term  there  might  be  a  difficulty ;  but  in  my 
opinion  that  is  not  the  true  meaning.  It  seems  to  me  that 
the  meaning  is  this: — If  in  consequence  of  an  action  a 
plaintiff  shall  recover  a  sum  not  exceeding  202.,  he  shall 
have  no  costs.  Where  the  money  is  obtained  by  means  of 
an  action,  the  legislature  has  thought  fit  to  deprive  a  plain- 
tiff of  costs  if  the  cause  is  within  the  jurisdiction  of  a 
County  Court  and  he  might  have  sued  in  that  tribunal 
Originally  there  was  an  exception  with  respect  to  judg- 
ments by  default,  but  a  subsequent  Act,  19  &  20  Vict, 
c.  108,  s.  30,  has  abolished  that  distinction.  Again,  it  was 
supposed  that  a  plaintiff  who  recovered  by  the  award  of  an 
arbitrator  upon  a  compulsory  reference  under  the  Common 

(a)  13  C.  B.,  N.  S.  248.  (b)  24  L.  J.,  Q.  B.  267. 
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Law  Procedore  Act^  1854,  a  sum  not  exceeding  20L,  was 
entitled  to  his  costs ;  but  the  case  of  Eobertsan  v.  Sterne  (a) 
decided  that  a  plaintiff  succeeding  upon  such  a  reference  ». 

LlLLIO&Ar. 

equally  recovers  the  amount  awarded  as  if  he  had  obtained  it 
bj  the  yerdict  of  a  juiy.  That  case  is  an  authority  that,  where 
a  person  brings  an  action  in  a  superior  Court  under  circum- 
stances which  disentitle  him  to  costs,  the  enactment  which 
deprives  him  of  them  extends  to  every  mode  by  which  he 
obtains  the  money  sought  to  be  recovered  by  that  action. 

Bbamwbll,  B. — I  am  also  of  opinion  that  a  rule  ought 
not  to  be  granted  Independently  of  authority,  I  see  no 
reason  for  any  difference  between  the  case  where  money  is 
paid  into  Court  and  where  the  plaintiff  goes  to  trial  and 
recovers  it  In  each  case  he  obtains  the  money  by  means 
of  the  action.  A  plaintiff  loses  his  costs  where  he  recovers 
by  verdict,  or  obtains  judgment  on  demurrer,  or  where  there 
18  a  judgment  by  default,  and  why  should  he  be  entitled  to 
costs  when  money  is  paid  into  Court?  In  Chambers  v. 
ffUet  (ft),  Coleridge^  J.,  said : — *'  The  law  which  has  ex- 
tended the  jurisdiction  of  the  County  Court  left  it  open  to 
a  party,  if  the  sum  was  above  207.,  to  sue  in  the  superior 
Court.  That  right  ought  not  to  be  construed  invidiously.  If 
a  party,  taking  advantage  of  the  law  as  it  stands,  sues  for  a 
sum  just  over  20/.,  and  the  defendant  pays  into  Court 
19/.  Ids.,  it  would  be  a  wrong  thing  for  the  plaintiff  to  go 
on  and  put  himself  and  the  other  party  to  the  expense  of  a 
trial ;  and  yet  he  would  be  compelled  to  do  it,  in  order  to 
get  his  costs,  if  the  objection  on  the  part  of  the  present 
defendant  was  held  to  be  well  founded/'  Precisely  the 
same  aigument  might  be  used  with  respect  to  a  judgment 
by  default.  It  is  said  that  the  statute  does  not  apply, 
because  the  plaintiff  has  not  **  recovered^  a  sum  not  ex- 
(a)  13  C.  B.,  N.  S.  248.  (h)  24  L.  J.,  Q.  B.  267. 
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ceeding  20/.^"  but  that  is  not  so.    Formerlj  there  ooold  be 
no  ''recoverj''  without  a  judgment,  for  at  common  law 
V.  eveiy  case  was  determined  by  a  judgment  of  some  kind 

But  now  a  new  method  has  been  introduced^  by  which 
a  plaintiff  may  obtain  the  money  which  he  sues  for  without 
a  judgment,  and  I  cannot  see  why  the  money  so  obtained 
is  not  <' recovered"  by  the  action.  It  is  sud  that  this  b  a 
voluntaiy  payment,  but  it  is  only  voluntary  in  the  sense 
that  the  money  is  paid  to  avoid  the  expense  of  further  pro- 
ceedings to  compel  payment.  It  might  as  well  be  said  that 
a  payment  after  judgment  is  voluntary,  because  a  defendant 
pays  the  money  to  avoid  an  execution.  The  payment  is 
enforced  by  means  of  the  action,  and  therefore  there  is  a 
<' recovery**  of  the  amount  in  the  action. 

Channell,  6. — I  am  also  of  opinion  that  there  ought  to 
be  no  rule.  I  have  come  to  that  conclusion  upon  the  words 
of  the  Act,  independently  of  authority.  Though  our  deci- 
sion is  opposed  to  that  of  Cokridge,  J.,  in  Chambers  v.  fFUes, 
it  is  in  accordance  with  that  of  the  Court  of  Common  Fleas 
in  Robertson  v.  Sterne* 

Rule  refused  (a). 

(a)  This  decision  was  adopted     in  Baiddmg  v.  T^ler^   HiL  T. 
by  the  Court  of  Qaeen*8  Bench      lS6d. 
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Walkbr  V,  Olding  and  Others.  ^^'  26. 

V-/ASE  stated  by  an  arbitrator  for  the  opinion  of  this  An  execution 

*  creditor  is  not 

Court,  as  follows : —  liable  to  the 

1.  The  plaintiff,  in  the  first  count  of  the  declaration,  coods  have 

complained  of  a  trespass  by  the  defendants  in  breaking  and  fy^j  ^^la 

entering  a  dwelling-house,  wharf,  &c.,  and  premises  of  the  ^^!^^' 

plaintiff  at  Millwall,  in  the  parish  of  Poplar  and  county  of  jostained  by 
»  '  ir  r  J       I12J11  ui  con- 

Middlesex,  and  seizing,  taking  and  carrying  away  certain  s^q^ence  of 

tneir  sale 
timber,  wood,  &C.,  household  furniture,  fixtures,  goods  and  under  an  inter- 
pleader order. 

efiTects  of  the  plaintiff,  with  an  allegation  that  the  plaintiff 
was  thereby  prevented  firom  carrying  on  his  trade  and  bust- 
ness  of  a  timber  merchant,  and  lost  all  the  profits  he  would 
have  made  by  the  sale  of  the  said  timber,  wood,  &c.,  and 
was  injured  in  hb  said  business,  and  was  put  to  expense  in 
endeavouring  to  obtain  possession  of  the  said  goods  and 
premises  and  to  establish  his  right  thereto. 

The  declaration  contained  a  second  count  in  trover,  for 
the  conversion  by  the  defendants  to  their  own  use  of  goods 
of  the  same  description  and  quality  as  those  mentioned  in 
the  first  count,  allying  that  the  plaintiff  sustiuned  thereby 
similar  damages  to  those  in  the  first  count  mentioned. 

2.  To  this  declaration  the  defendants  pleaded: — First, 
not  guilty. — Secondly,  to  so  much  of  the  first  count  as 
alleged  trespasses  to  the  realty:  A  denial  that  the  said 
premises  were  the  plaintiff's  property. — Thirdly,  to  so 
much  of  the  first  count  as  alleged  trespasses  to  the  said 
goods  and  effects :  A  denial  that  the  said  goods  and  effects 
were  the  plaintiff^ — Fourthly,  to  the  second  count:  A 
denial  that  the  goods  therein  mentioned  were  the  goods  of 
the  plaintiff. 

3.  The  plaintiff  is  a  timber  merchant 
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11862.  4*  The  defendants  carry  on  business  in  partnership  as 

bankers  in  Clement's  Lane  in  the  city  of  London. 

5.  The  trespasses  and  conversion  for  which  the  action  is 
brought,  and  in^respect  of  which  the  said  verdict  was  entered, 
are  the  entry  by  the  sheriff  of  Middlesex  upon  the  premises 
of  the  plaintiff  for  the  purpose  of  executing  the  writ  of  fieri 
facias  hereinafter  mentioned;  and  the  seizure  and  sale  of 
the  furniture^  stock  in  trade,  plant  and  effects  of  the  pl^ntiff 
as  hereinafter  described. 

6.  At  the  time  of  the  issuing  of  the  said  writ  of  fieri  facias 
and  of  the  delivery  thereof  to  the  sheriff  as  hereinafter  men- 
tioned, the  plaintiff  was  tenant  and  occupier  of  a  dwelling- 
house  and  of  a  timber  yard,  wharf  and  premises  at  Millwall, 
Poplar,  in  the  county  of  Middlesex,  known  as  the  Brent's 
Wharf,  where  he  was  then  carrying  on  his  said  business  of  a 
timber  merchant. 

7.  The  plaintiff  was  also  at  the  time  of  the  said  seizure 
the  owner  of  the  household  furniture  (then  constituting  the 
furniture  of  the  said  dwelling-house)  and  of  the  stock  in 
trade,  plant,  fixtures  and  effects  seized  and  taken  as  herein- 
after mentioned  under  the  said  execution. 

8.  The  plaintiff  had  become  the  owner  of  the  said  furni- 
ture, stock  in  trade,  plant,  fixtures  and  effects  on  the  1st 
June,  1861,  by  the  purchase  thereof  firom  one  John  Eades 
to  whom  the  same  then  belonged,  and  who  had  previously 
occupied  the  said  dwelling-house,  yard,  wharf  and  premises, 
and  had  carried  on  there  the  business  of  a  timber  merchant 

9.  The  plaintiff  bought  the  said  furniture  for  the  sum  of 
305/.,  and  the  said  stock  in  trade,  plant  and  other  effects  for 
the  sum  of  466^  6^.,  and  gave  bills  of  exchange  for  the  sud 
several  sums,  which  were  afterwards  duly  paid  by  him. 

10.  The  plaintiff  also  on  the  said  1st  June,  1861,  became 
tenant  of  the  said  dwelling-house,  yard,  wharf  and  premises 
to  the  said  John  Eades  at  the  monthly  rent  of  20/.,  and 
thereupon,  on  or  about  the  8th  June,  1861,  took  possession 
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of  the  said  wharf  and  premises,  and  entered.upon  his  said 

business  there,  and  removed  with  his  fiunilj  into  and  took 

possession  of  the  said  dwelling-house  and  furniture.  9. 

Oldixci. 

11.  The  said  John  Eades,  whilst  the  said  wharf  and 
premises  were  occupied  by  him,  before  the  said  sale  to  the 
plaintiff,  had,  on  the  2nd  January,  1861,  been  compelled  to 
stop  payment,  being  then  indebted,  among  others,  to  the 
defendants,  in  the  sum  of  308^  I6s.  Sd.  on  a  dishonoured 
bill  of  exchange  of  which  the  said  John  Eades  was  the 
drawer,  and  which  had  been  discounted  by  the  defendants. 

12.  After  his  said  stoppage  a  meeting  of  his  creditors  was 
called  by  the  said  John  Eades,  and  a  composition  of  6s.  8d. 
in  the  pound,  payable  by  bills  of  exchange  at  two,  four  and 
six  months,  upon  his  said  debt,  was  offered  by  him  to  his 
creditors,  the  majority  of  whom  agreed  to  receive  the  same 
in  satisfaction  of  their  several  claims. 

13.  The  defendants  declined  to  accept  the  said  composi- 
tion, and  on  the  29th  May,  1861,  commenced  an  action 
against  the  said  John  Eades,  in  the  Court  of  Common 
Pleas,  under  the  Bills  of  Exchange  Act,  for  the  recovery  of 
their  said  debt,  and  on  the  14th  June,  1861,  obtained  a 
judgment  in  the  said  action  for  the  sum  of  3132i  Ss.  StL 

14.  After  the  commencement  of  the  said  action  the 
following  notice,  on  behalf  of  the  plaintiff  in  this  action, 
was,  on  the  8th  June,  1861,  served  on  the  sheriff  of 
Middlesex,  and  on  the  defendants  and  their  attorney : — 

'*  To  the  sheriff  of  Middlesex ; 

**  Messrs.  Olding,  Sharpe  and  Company, 

and 

**  Mr.  Algernon  Wells^  their  Attorney. 

**  We  hereby  give  you  notice,  that  the  premises  known  as 

Regent's  Whar^Millwall,  Poplar,  in  the  county  of  Middlesex, 

and  all  the  stock  in  trade,  furniture  and  other  effects  there, 

belong  to  Mn  William  Walker. 
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**If,  after  this  notice,  you  enter  upon  the  sud  premises 
you  will  be  treated  as  trespassers  and  proceeded  against 
••  accordingly. 

<'  Dated  this  8th  June,  1861. 

''Taylor  and  Jaquet, 
**  16f  South  Street,  Finsbury  Square, 

'' Attomies  for  the  said  William  Walker." 

15.  On  the  I4th  June,  1861,  a  writ  of  fieri  fiidas  was 
sued  out  by  the  present  defendants  upon  the  said  judgment 
against  the  said  John  Eades,  and  the  said  writ  was  on  the 
same  day  delivered  to  the  sheriff  of  Middlesex,  indorsed 
with  a  direction  as  follows :— '<  Levy  313iL8«.  Sd.  and  IL  10s. 
for  costs  of  execution,  &c.,  and  also  interest  on  313iL  8j:  3<2. 
at  4L  per  cent  per  annum  fi-om  the  14th  day  of  June^ 
1861,  until  payment,  besides  sheriff's  poundage,  officers'  fees, 
costs  of  levying  and  all  other  legal  incidental  expenses^ 
The  defendant  is  a  timber  merchant,  and  resides  at  Regent's 
Wharf,  Millwall,  in  your  bailiwick." 

16.  Under  the  said  writ  of  fieri  facias,  the  sheriff  of 
Middlesex,  on  the  15th  June,  1861,  entered  upon  the  said 
dwelling-house,  wharf  and  premises  of  the  plaintiff,  and 
levied  upon  the  whole  of  the  said  furniture,  stock  in  trsdc^ 
plant  and  effects  then  being  thereon,  and  which  had  been 
purchased  by  the  plaintiff  as  aforesaid  firom  the  said  John 
Eadea 

17.  On  the  17th  June,  186],  the  following  notice,  on 
behalf  of  the  plaintiff  in  this  action,  was  served  on  the  said 
sheriff,  and  on  the  defendants  and  their  attorney,  by  Messrs. 
Taylor  and  Jaquet,  as  attornies  for  the  plaintiff. 

"  To  the  sheriff  of  Middlesex  and  hb  officers; 
'*  Messrs.  Olding,  Sharpe  and  Company, 

and 
"  Mr.  Algernon  Wells,  their  Attorney. 
*'  Notwithstanding  our  notice  to  you  of  the  8th  of  June 
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instant^  we  find  that  you  have  caused  a  levy  to  be  made        1862. 
upon  the  premises  known  as  Regent's  Wharfj  Millwall, 
Poplar,  under  and  by  yirtue  of  a  writ  of  fieri  fSu»as  in  a 
cause  of  *  Olding  and  others  against  Eades:' — 

''  The  premises  and  property  are  chiimed  by  and  belong 
to  our  client  Mr.  William  Walker,  and  we  shall  forthwith 
commence  an  action  of  trespass  against  you  to  recover 
damages  for  your  illegal  entry  upon  our  client's  premises. 
''Dated  this  17th  day  of  June,  I86L 

**  Tours,  &c. 

"  Taylor  and  Jaquet, 
"  16,  South  Street,  Finsbury  Square." 
18«  An  interpleader  summons  was  thereupon  taken  out 
by  the  said  sherifl^,  upon  which,  on  the  2l8t  June,  1861,  the 
following  order  was  made  by  Mr.  Justice  Williams: — 

*'  Olding  and  Others  v.  Eades. 
**  Upon  hearing  the  attomies  or  agents  for  the  sheriff  of 
Middlesex  and  for  the  plaintiff  and  for  William  Walker  the 
claimant,  and  upon  reading  the  affidavit  of  William  Walker, 
I  do  order,  that  upon  payment  of  the  sum  of  350/1  into  Court 
by  the  said  claimant  within  a  week  from  this  date,  or  upon 
his  giving  within  the  same  time  security  to  the  satisfaction 
of  one  of  the  Masters  for  the  payment  of  the  same  amount 
by  the  said  claimant,  according  to  the  directions  of  any  rule 
of  Court  or  Judge^s  order  to  be  made  herein,  and  upon 
payment  to  the  said  sheriff  of  the  possession  money  from 
this  date,  the  said  sheriff  do  withdraw  firom  the  possession  of 
the  goods  and  chattels  seized  by  him  under  the  writ  of  fieri 
facias  issued  herein. 

*<  And  I  do  further  order,  that  unless  such  payment  shall 
be  made  or  such  security  be  given  within  the  time  aforesaid, 
the  said  sheriff  do  proceed  to  sell  the  said  goods  and  chattels 
and   pay  the  proceeds  of  the  sale,  after  deducting  the 
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expenses  thereof  and  the  posseflBioi/  money  fibm  this  date, 

into  Court  in  the  cause  to  abide  farther  order  herein. 

_  V*  **  And  I  do  further  order,  that  the  parUes  do  proceed  to 

Oldiro.  '  ^  ^  , 

the  tnal  of  jan  issue  in  the  Court  of  Common  PIeas»  in 
which  the  said  claimant  shall  be  the  plaintiff  and  the  said 
execution  creditor  shall  be  defendant;  and  that  the 
question  to  be  tried  shall  be  whether^  at  the  time  of  seizure 
by  the  sheriff,  the  goods,  &c.,  were  the  proper^  of  the 
claimant  as  against  the  execution  creditor. 

*<  And  I  do  further  order,  that  such  issue  shall  be  pre- 
pared and  delivered  by  the  plaintiff  therein  within  five  dajs 
from  this  date  and  be  returned  by  the  defendant  therein 
within  three  days,  and  shall  be  tried  at  the  next  assizes  for 
the  county  of  Surrey. 

''And  I  reserve  the  question  of  costs  and  all  further 
questions  until  after  the  trial  of  the  said  issue;  and  I 
further  order,  that  no  action  shall  be  brought  agiunat  the 
said  sheriff  for  the  seizure  of  the  said  goods.'' 

19.  The  plaintiff  (the  claimant  mentioned  in  the  said 
order)  did  not,  within  the  time  in  the  said  order  mentioned, 
either  pay  the  said  sum  of  350/.  into  Court  or  give  securitv 
for  the  same,  and  the  sheriff  of  Middlesex  thereupon, 
on  the  3rd  and  9th  days  of  July,  1861,  proceeded  undtf 
the  said  order  to  sell  the  said  furniture,  stock  in  trade, 
plant  and  effects,  which  realized,  after  deducting  expenses 
and  possession  money,  the  sum  of  325il  l&s.  Sd. 

20.  The  sheriff  withdrew  from  the  said  premises  on  the 
13th  July,  1861. 

21.  On  the  15th  August,  1861,  the  sheriff  paid  into 
Court  the  said  sum  of  325/.  1 5s.  Sd, 

22.  An  issue  was  prepared  in  the  form  directed  by  the 
said  interpleader  order  between  the  plaintiff  (the  claimant 
in  the  said  order  mentioned)  and  the  present  defendants, 
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which  was  tried  at  th4  assizes  held  in  and  for  the  county  of       1862. 
Surrey  on  the         August,  1861,  when  a  verdict  was  found 
for  the  claimant,  the  plaintiff  in  this  action. 

23.  After  the  trial  of  the  said  issue  the  fallowing  order 
was,  on  the  7th  November,  186 1>  made  by  Mr.  Justice 
WUUams  : — 

'<  Olding  and  Others  v,  Eades. 

<<  Upon  hearing  the  attomies  or  agents,  I  do  order  that 
the  sum  of  3252^  ISs.  Sd.  paid  into  Court  in  this  cause  by 
the  sheriff  of  Middlesex,  on  16th  August,  1861,  be  paid 
out  of  Court  to  Mr.  J.  H.  Taylor,  the  attorney  for  William 
Walker,  the  claimant ;  and  that  the  defendants  do  pay  to 
the  said  Mr.  J.  H.  Taylor  the  costs  of  and  occasioned  to 
the  claimant  by  the  claim  and  of  the  sale  and  possession 
money  under  the  interpleader  order,  and  of  the  issue  thereby 
directed  to  be  tried,  and  of  this  application,  to  be  respec^ 
tively  taxed."  «  E.  V.  Williabis.*' 

24.  In  pursuance  of  the  last  mentioned  order  the  said 
sum  of  325L  was  afterwards  paid  out  of  Court  to  the  plain- 
tiff, and  the  costs  mentioned  in  the  said  order  were  also 
taxed  and  paid  by  the  defendants  to  the  plaintiff. 

25.  I  find  and  assess  the  damages  actually  sustained  by 
the  plaintiff  by  reason  of  the  execution  in  manner  afore* 
said  of  the  said  writ  of  fieri  facias,  and  of  the  said  entry, 
seizure,  possession  and  sale  thereunder  by  the  said  sheriff, 
at  the  sum  of  411/.,  of  which  amount  I  find  and  award  that 
the  damages  sustained  by  the  plaintiff  up  to  and  at  the  date 
of  the  said  interpleader  order  were  the  sum  of  SOL 

26.  The  defendants  contend  that  the  plaintiff  is  not 
legally  entitled  to  recover  any  portion  of  the  said  damages 
which  accrued  subsequent  to  the  date  of  the  said  inter- 
pleader order. 

27.  The  plaintiff,  on  the  other  hand,  contends  that  he  is 
legally  entitled  to  the  entire  amount  of  the  said  damages. 

VOL.  I. — H.  &  C.  T  T  £XCH« 


Oldikg. 


628  EXCHEQUER  RBPORTB. 

1862.  2^*  T^^  pleadings  in  this  action'  are  to  form   part  of 

^^^"^^^      this  case. 
Walker 

tf'  29.  The  question  for  the  opinion  of  the  Court  is,  whether 

the  plaintiff  is  entitled  to  the  whole  of  the  said  damages 
found  by  me  to  have  been  actually  sustained  by  the  plaintiff, 
or  only  to  the  damages  sustained  by  him  up  to  tiie  date  of 
the  said  interpleader  order. 

30.  I  award  and  direct  that  the  verdict  shall  be  amended 
and  entered  in  accordance  with  the  judgment  of  the  Comt 
upon  the  said  question. 

J.  Brown  {Hawkins  with  him)  argued  for  the  plaintiff 
(Nov.  17  and  19). — The  plaintiff  is  entitled  to  the  whole  of 
the  damages  claimed.  If  there  had  been  no  interpleader, 
it  is  clear  that  the  plaintiff  would  have  been  entitled  to 
recover  whatever  damage  he  sustained  by  the  wrongfol 
seizure  and  sale  of  his  goods.  The  defendants  contend  diat 
the  effect  of  the  interpleader  order  is  to  deprive  the  plaintiff 
of  all  damages  which  accrued  subsequently  to  the  date  of  the 
order ;  but,  if  that  were  so,  an  interpleader  order  by  which 
goods  wrongfully  seized  were  directed  to  be  sold,  would 
operate  as  an  absolute  protection  against  any  liability  f(N' 
damage  occasioned  by  their  sale.  An  interpleader  order 
has  no  such  effect.  At  the  time  it  is  made  the  rights 
of  the  claimant  and  execution  creditor  are  in  dubio,  and 
the  order  merely  directs  what  is  to  be  done  with  the  goods 
until  those  rights  are  ascertained.  The  order  is  made  for  the 
protection  of  the  sheriff,  not  to  exempt  the  execution  credi- 
tor from  liability  if  it  shall  turn  out  that  he  has  wroogfiiUy 
seized  the  claimant's  goods.  [Bramwell^  6. — Suppose  the 
action  had  been  brought  against  the  sheriff,  to  what  damages 
would  he  have  been  liable  ?]  It  is  clear  that  he  would  not 
be  liable  to  any  damage  subsequent  to  the  interpleader 
order,  for  the  express  object  of  the  1  &  2  Wm.  4,  c.  58,  &  6, 
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is  to  afford  relief  and  protection  to  sherifis  and  their 
officers.  But  if  the  effect  of  an  interpleader  order  is  to 
deprive  the  claimant  of  a  portion  of  his  damages,  great  v. 

injustice  would  be  done^  for  the  bulk  of  the  damage  may 
arise  from  a  forced  sale  of  the  goods  in  pursuance  of  the 
order.  Even  if  the  Judge  had  power  to  controul  the  rights 
of  the  parties  against  each  other,  he  has  not  by  this  order 
exercised  it:  Mercer  v.  Sianbury  (a),  Beswkk  v.  Boffey  {b). 

Lush  {Dixon  with  him),  for  the  defendants. — No  person 
is  responsible  in  damages  for  what  is  done  in  obedience 
to  the  order  of  a  Court  of  competent  jurisdiction.  [Pol- 
lockf  C.  B. — That  is  not  universally  true.  Persons  are 
liable  for  maliciously  putting  the  law  in  motion.  No  doubt, 
in  criminal  cases,  if  they  act  bon&  fide,  they  are  excused, 
though  mistaken;  but  that  is  on  public  grounds^  and  can 
scarcely  apply  to  a  case  like  this  where  the  parties  act  for 
their  own  advantage.  Channell,  B. —  No  action  will  lie  to 
recover  damages  which  have  been  caused  by  the  delay  of  a 
Court;  but  it  is  too  broad  a  proposition  to  say  that  no  one 
is  responsible  for  anything  done  in  obedience  to  the  order 
of  a  Court]  If  a  person  causes  another  to  be  brought 
before  a  magistrate  on  an  unfounded  criminal  charge,  and 
the  magistrate  remands  him,  he  can  recover  no  damages 
for  his  imprisonment  subsequent  to  the  remand,  because 
that  was  the  judicial  act  of  the  magistrate :  Brawn  v.  Chap^ 
man  (e).  Suppose  the  execution  creditor  had  established 
his  right  to  the  goods,  could  he  have  recovered  damages 
against  the  claimant  for  the  delay  of  his  execution  by  the 
interpleader  order  ?  An  interpleader  order  is  for  the  pro- 
tection of  the  execution  creditor  as  well  as  the  sheriff.  In 
Carpenter  v.  Pearce  (d)  this  Court  held  that  a  Judge  at 

(a)  2  H.  &  N.  155,  note.  (c)  6  C.  B.  365. 

lb)  9  Ezch.  315.  (d)  27  L.  J.,  Exch.  143. 
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1862.  Chambers  had  authority  to  ^restrain  an  action  against  the 
^'"'^  execution  creditor  as  well  as  against  the  sheriff.  It  is  clear 
that  the  sheriff  is  not  responsible  for  selling  the  goods  under 
an  interpleader  order :  Abbott  v.  Riehards  (a).  So,  here, 
the  defendants  have  no  answer  to  the  action,  but  the  plaintiff 
cannot'recoverfany  damage  subsequent^to  the  interpleader 
order.  The  plaintiff  has  in  fact  brought  the  damage  upon 
himself,  for  he  might  either  have  consented  to  the  sheriff 
remaining  in  possession,  or  he  might  have  paid  the  amount 
levied  into  Court,  or  have  given  security  for  its  payment 

•/•  Brown^  in  reply. — The  Interpleader  Act  recognises  a 
distinction  between  the  execution  creditor  and  the  sheriff. 
An  execution  creditor  is  not  responsible  for  the  act  of  the 
sheriff  in  seizing  and  selling  the  wrong  persons  goods 
unless  he  directed  it :  WiUon  ▼•  Tummon  (&).  But  a  sheriff 
may  maintain  an  action  against  an  execution  creditor  for 
directing  him  to  make  such  a  seizure  and  sale :  Httmphryi 
▼.  I^-att  (c).  If  the  effect  of  an  interpleader  order  is  to 
deprive  the  claimant  of  the  damages  which  he  would  be 
entitled  to  recover  had  there  been  no  interpleader,  the 
practice  should  be  altered  and  the  rights  of  the  claimant 
reserved  by  the  order.  As  a  general  rule,  a  person  who 
puts  the  law  in  motion  is  responsible  for  the  damage  thereby 
caused  to  another.  Lock  v.  Ashton  {d)  merely  decided  that 
the  defendant  was  not  liable  in  trespass  for  a  remand,  which 
was  the  judicial  act  of  the  magistrate.  An  interpleader 
order  is  not  a  judicial  act,  but  a  mere  direction  to  the  sheriff 
in  what  manner  he  is  to  dispose  of  the  goods  until  the  dis- 
puted claim  is  determined.  A  sale  under  the  order  is  a 
continuation  of  the  original  trespass:  1  Chit.  Plead.  207, 


(a)  15  M.  &  W.  194.  (e)  6  Bligh.  N.  S.  154. 

(b)  6  Soott  N.  R.  894,  (d)  12  Q.  B.  871. 
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7th  ed.^  Laweth  v.  Smith  (a),  1  Wins.  Saund.  24,  n.  (I). —        i862. 

He  also  referred  to  Daniers  Chancery  Practice,  pp.  1611,      ^^~^' 

1043,  2nd  ed.  v. 

Oldzso. 
Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock  C.  B. — We  think  the  plaintiff  is  entitled  to 
damages  only  up  to  the  time  of  the  interpleader  order. 
The  verdict  establishes  that,  the  defendants  are  trespassers 
and  wrong-doeiB  as  stated  in  the  declaration,  and  the  only 
question  is,  what  is  the  damage  caused  to  the  plaintiff  by 
the  trespasses  and  wrongful  acts  so  established  ? 

Now,  up  to  the  time  of  the  interpleader  order,  all  the 
damage  sustained  by  the  plaintiff  is  caused  by  the  defend- 
ants, for  they  certainly  are  caused  by  the  acts  of  the  sheriff, 
viz.,  in  taking  and  detaining,  and  those  acts  are  the  acts  of 
the  defendants,  who,  up  to  that  time,  are,  with  the  sheriff, 
joint  trespassers  and  wrong-doers.  But,  on  the  making  of 
the  interpleader  order,  the  case  is  different.  That  order, 
and  what  is  done  under  it,  are  the  consequence  of  the 
claim  of  the  plaintiff,  the  interpleader  summons  of  the 
sheriff,  and  the  decision  of  the  Judge  thereon.  In  this 
case  the  common  order  was  made,  and  very  often  it  is 
made  with  the  consent  or  at  the  solicitation  of  the  execu- 
tion creditor.  But  it  may  be  otherwise.  The  execution 
creditor  may  join  the  claimant  in  praying  that  the  goods 
may  not  be  sold,  but  that  the  sheriff  may  retain  possession, 
and  yet  the  Judge,  at  the  sheriff's  instance,  may  order  a 
sale.  So  the  claimant  may  prefer  a  sale,  though  the  sheriff 
is  willing  to  keep  possession.  How,  then,  can  the  Judge's 
order,  and  what  is  done  under  it,  be  said  to  be  the  act  of 
the  execution  creditor,  or  so  direct  a  consequence  of  any 

(a)  12  M.  &  W.^682. 
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act  that  he  is  liable  for  it.  No  doubt  that  order  would  not 
have  been  made  but  for  the  seizure  of  the  goods  by  the 
defendants,  but  still  it  is  a  remote  and  not  a  proximate 
consequence  of  it,  and  therefore  the  defendants  are  not 
liable  for  it.  No  doubt  this  is  hard  on  the  plaintiff,  but  as 
between  him  and  the  execution  creditor  the  same  hardship 
would  exist  if  the  latter  had  not  directed  the  seizure  of  the 
goods,  but  merely  contested  the  plaintiff's  claim  on  the 
hearing  of  the  interpleader  summons.  For  there  would 
then  be  no  way  of  making  him  liable  to  these  damages^  nor 
indeed  ought  he  to  be.  He  would  not  in  that  case  have 
ordered  the  seizure  of  the  goods;  he  would  have  been 
brought  before  the  Judge,  not  by  his  own  act,  but  by  that 
of  the  sheriff;  he  would  have  affirmed  nothing,  done 
nothing,  but  merely  have  refused  to  admit  the  plaintiff's 
claim,  and  then  would  have  been  subject  to  the  order  to 
interplead.  And  an  execution  creditor  in  such  case  might 
fairly  object  to  be  made  liable  for  such  damages  as  are 
claimed;  because  he  might  say  that  but  for  the  Inter- 
pleader Act,  he  would  not  be ;  that  the  risk  would  have 
been  with  the  sheriff,  whose  duty  it  was  to  determine 
whether  or  no  he  would  seize  and  sell ;  that  he  was  quite 
content  with  the  sheriff's  responsibility,  and  that  the  Inter- 
pleader Act  was  never  intended  to  augment  his  respoDsi- 
bility.  This  does  not  shew  that  the  case  is  not  hard  on 
the  plaintiff;  but  it  goes  to  shew  that  a  decision  in  his 
favour  would  be  hard  on  the  defendant,  and  that,  if  the 
loss  is  to  be  borne  at  all,  it  should  be  by  the  sheriff,  for 
whose  protection  that  is  ordered  which  results  in  the  loss  to 
the  plaintiff  of  which  he  complains.  But,  however  this 
may  be,  our  judgment  is  that  the  plaintiff  cannot  recover 
more  than  the  50Z.  found  by  the  arbitrator. 
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Wilkinson  v,  Fairrie  and  Another.  ^ov.  25. 

JL  HE  declaration  stated  that  the  defendants,  before  and  The  plaintiff, 

.a  carman,  was 

at  the  time  of  the  committing  of  the  grievance,  and  of  the  sent  by  his 
occurring  of  the  injury  and  damage  hereinafter  mentioned,  the  defend- 
wene  lawfully  possessed  of  and  in  the  occupation  of  a  cer-  J^  feteTsOTne 
tain  messuage,    warehouse   and  premises,   wherein   they  ^^SffsomT 
carried  on  their  business  as  susar  bakers,  and  in  which  said  ^J^^*  he  was 

®  directed  by  a 

warehouse  there  was  a  certain  hole  or  aperture :  Yet  the  servant  of  the 

defendants  to 

defendants,  well  knowing  the  premises,  whilst  they  were  so  go  along  a 
possessed  and  in  the  occupation  of  the  said  messuage,  ware*  counting- 

r  J  •  J  •ji^i_»i_«  ^i»      house  where 

aouse  and  premises,  and  so  earned  on  their  business  therein  j^^  would  find 

as  aforesaid,  and  whilst  there  was  such  hole  or  aperture  as  ^wT^^he^" 

aforesaid,  wrongfully,  and  contrary  to  their  duty  in  that  ^^T** 

behalf  permitted  the  said  hole  or  aperture  to  be  and  con-  going  ^ong  it 

*^         ^  ^  he  fell  down  a 

tinue,  and  the  same  was  then  so  badly,  insufficiently  and  staircase  and 

was  seriously 

defectively  covered  and  protected,  and  the  part  of  the  ware-  inured.— 
house  in  which  the  said  hole  or  aperture  was  situated  was  defendants 
then  so  insufl^ently   and  ineffectually  lighted,   that,  by  ^^^^^ble, 
means  of  the  premises,  and  for  want  of  a  proper  and  suffi*  ^^^^^  ^ 
cient  covering  and  protection  to  and  a  sufficient  and  effectual  obligation  on 
light  near  or  about  the  said  hole  or  aperture,  the  plaintiff,  the  passage 

,  *  or  fence  th 

who  was  then  lawfully  passing  in  and  about  the  said  ware-  staircase. 
house  for  the  purpose  of  transacting  certain  lawful  business 
with  the  defendants  in  the  way  of  their  said  trade,  fell  into 
the  said  hole  or  aperture,  and  thereby  the  plaintiff  was 
greatly  injured  and  damaged. 

Pleas  (inter  alia>^FirBt:  Not  guilty.  Thirdly,  that  it 
was  not  the  duty  of  the  defendants  to  cover  and  protect 
the  said  hole  or  aperture,  or  to  light  that  part  of  the  said 
warehouse  near  or  about  the  said  bole  or  aperture,  as  alleged. 
— Issues  thereon. 


e 
e 
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1862.  -^^  ^^®  ^^^^9  before  Bramwell^  B.,  at  the  London  Sittings 

after  last  Trinity  Term,  the  following  facts  appeared.— Tlie 
V.  plaintiff,  who  was  a  carman  in  the  employment  of  one  Dale, 

was  sent  by  his  master  to  the  warehouse  of  the  defendants, 
who  were  sugar  refiners  in  Church  Lane,  Whitechapel,  for 
a  tierce  of  sugar.  The  plaintiff  delivered  his  order  to  the 
defendants'  gatekeeper,  as  he  had  done  on  former  occasions. 
The  gatekeeper  directed  him  to  wait  in  the  road  opponte 
the  *^  shoot"  with  the  cart  until  the  sugar  was  delivered  to 
him.  After  waiting  some  time,  the  sugar  not  being  brought 
to  him,  and  not  being  able  to  make  anyone  hear,  the  plain- 
tiff left  his  horse  and  cart  at  the  «  shoot"  and  again  appKcd 
to  the  gatekeeper,  who  told  him  to  go  into  the  yard  and 
through  a  door  on  the  left  hand  side,  and  then  up  staii^ 
where  he  would  find  the  delivery  foreman  or  warehouse- 
man in  the  counting-house.  The  plaintiff  went  into  the 
yard  and  through  the  door,  but,  it  being  late  in  the  evenii^ 
and  the  place  very  dark,  he  could  not  see  his  way,  and 
after  proceeding  a  few  steps  fell  down  a  staircase  and  was 
severely  injured.  There  was  no  danger  in  going  there  when 
it  was  light 

Upon  these  facts,  the  learned  Judge  nonsuited  the  plain- 
tiff, being  of  opinion  that,  if  he  could  see  his  way,  the 
accident  was  the  result  of  his  own  negligence ;  if  he  coold 
not  see  his  way,  he  ought  not  to  have  proceeded  without  a 
light. 

B.  C.  Bobinson  moved  to  set  aside  the  nonsuit  on  the 
ground  of  misdirection  (Nov.  7). — There  was  evidence 
of  negligence  on  the  part  of  the  defendants.  It  was  the 
duty  of  the  plaintiff  to  get  the  sugar  for  his  employer,  and, 
after  waiting  some  time  for  it,  he  was  told  by  the  defendants' 
gatekeeper  to  go  to  a  place  which  was  dangerous.  Even 
a  trespasser  may  maintain  an  action  for  injury  caused  by 
the  wrongful  act  of  the  person  on  whose  land  he  trespasses: 
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JBirdr.  Holbrook{a),  Lynch  v.Nurdin{b\Jardin  v.Crump{c).        1862. 
But  here  the  plaintiff  was  acting  in  the  discharge  of  his    ^-^^""-^ 
duty ;  and  he  pursued  the  direction  given  to  him  by  the  «• 

defendants'  servant.  The  defendants  ought  either  to  have 
lighted  the  place,  or  fenced  the  staircase :  Barnes  v.  Ward{d). 
[BramweU^  B.^-The  plaintiff  walked  in  thedark^  and  thereby 
met  with  the  accident.]  In  pursuing  the  directions  of  the 
defendants*  servant,  the  plaintiff  would  naturally  expect 
that  he  might  walk  in  safety. 

Cur.  adv.  vtUt 

Pollock,  C.  B.,  now  said. — This  was  an  application  to 
set  aside  a  nonsuit  directed  by  my  brother  Bramwell;  and 
we  are  all  of  opinion  that  there  ought  to  be  no  rule. 

The  action  was  brought  against  the  owners  of  certain 
premises  on  which  the  plaintiff  had  sustained  serious  per- 
sonal injury.  The  plaintiff,  who  was  a  carman,  was  sent 
by  his  master  to  the  defendants'  premises  to  fetch  some 
goods.  He  went  there  late  in  the  evening;  and,  after 
waiting  some  time,  he  was  directed  by  a  servant  of  the 
defendants  to  go  to  a  place  where  he  would  find  their 
warehouseman.  He  accordingly  proceeded  there,  and,  in 
going  along  a  dark  passage,  fell  down  a  staircase.  My 
hrothet  BramweU  directed  a  nonsuit  upon  this  alternative — 
if  it  was  so  dark  that  the  plaintiff  could  not  see,  he  ought 
not  to  have  proceeded  without  a  light ;  if  it  was  suflSciently 
light  for  him  to  see,  he  might  have  avoided  the  staircase, 
which  is  a  very  different  thing  from  a  hole  or  trap  door, 
thropgh  which  a  person  may  fall  We  think  the  nonsuit  was 
perfectly  right.  I  am  not  aware  of  any  question  which 
could  have  been  left  to  the  jury.  It  certainly  was  not  the 
duty  of  the  defendants  to  light  the  passage.  In  general  it 
is  the  duty  of  every  person  to  take  care  of  his  own  safety, 

(a)  4  Bing.  628.  (c)  8  M.  &  W.  782. 

(lb)  1  Q.  B.  29.  (<0  9  C.  B.  392. 
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1862. 


WlLKIVSOH 

V. 

FlIBUX. 


and  not  to  walk  along  a  dark  paasage  wUbpuC  a  light  to 
disclose  to  him  any  danger.  As  there  was  no  contract, 
or  any  public  or  private  daty  on  the  part  of  the  defendants 
that  their  premises  should  be  in  a  diflerent  conditioD  ftom 
that  in  which  they  were,  it  seems  to  us  that  the  ncmsoit 
was  perfectly  right. 

Rule  refused. 


Nov,  3. 


When  an 
attorney  does 
not  appear  to 
shew  cause 
against  a  rule 
calling  on  lii^n 
to  answer  the 
matters  of  an 
affidavit,  the 
Court  will 
make  the  rule 
absolute  to 
answer  within 
a  certain  time, 
and  in  defi&ult 
that  an 
attachment 
issue  against 
.him,  and  also 
that  he  be 
struck  off  the 
rolL 


In  re  WoRiiAN. 

DoWDESWELL,  in  last  Trinity  Term  (June  7),  had 
obtained  a  rule  calling  on  Robert  Worman,  bsx  attorney  of 
this  Court,  to  answer  the  matters  of  certain  affidants.  The 
rule  was  returnable  on  the  13th  of  June,  but  on  the  appli- 
cation of  Wonnan  was  enlarged  until  the  first  day  of  the 
present  term. 

DcwdesweU  now  moved  to  make  the  rule  abediute,  no 
cause  being  shewn,  and  also  to  strike  Worraan  off  the  roll, 
or  to  issue  an  attachment  against  him.  In  re  Croisk^  (a) 
is  an  authority  that  an  attachment  may  issue  where  an 
attorney  has  not  answered  the  matters  of  an  affMlarit 
[BramtoeUy  B. — ^There  is  this  difficulty :  the  rule  calls  on 
the  attorney  to  shew  cause  why  be  should  not  answer  the 
matters  of  the  affidavit,  and,  as  he  shews  no  cause,  the  rule 
would  be  absolute  that  he  answer  them.]  The  Court  have 
refused  to  grant  a  rule  in  the  alternative,  calling  on  the 
attorney  to  shew  cause  why  he  should  not  answer  the  mat- 
ters of  an  affidavit,  or  why  he  should  not  be  struck  off  the 
roll:  Areh.  Prac.,  p.  149,  11th  ed.  \Bramwelk  B.— Al- 
though the  rule  in  form  calls  upon  the  attorney  to  shew 
cause  why  he  should  not  answer  the  matters  of  the  affidavits, 

(«)  6  T.  R.  701. 
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it  is  in  substance  an  order  upon  him  to  do  so.     He  admits  1862. 

ttat  the  rule  ought  to  be  absolute,  and  he  ought  to  be  called  V^^^^ 

upon  to  shew  cause  why  an  attachment  should  not  issue  Wobmah. 
i^ainst  him,  or  why  he  should  not  be  struck  off  the  roll] 

Per  CuBiAM  (a). — The  rule  must  be  absolute  to  answer  the 
matters  in  the  affidavit  within  ten  days,  and  in  default  of 
his  so  doing  that  an  attachment  do  issue  agunst  him,  and 
also  that  he  be  struck  off  the  roll. 

Rule  absolute  accordingly. 

(a)  PoUoekj  C.  B.,  BramweU,  B.,  and  ChanneO,  B. 


Ex  parte  Butler.     In  re  Jay  v.  Mary  AsfPULETT.  Nov,  21. 

JL  HIS  was  an  application  to  discharge  a  married  woman  The  Cotirt  will 
out  of  custody  under  a  writ  of  ca.  sa.  issued  on  a  judg'-  a  mani^'^ 

m 

ment  for  60/.,  obtained  against  her  whilst  sole. — The  affi-  ^^^^der 
davit  in  support  of  the  application^  sworn  on  the  13th  ^^-'^J^^ 
November,  1862,  stated  that,  on  the  1st  day  of  February,  obtained 

Against  ner 

1862,  she  was  married  to  George  Butler,  who  is  now  living :  whilst  sole,  if 

it  appear  that 

that  she  was  entitled,  under  the  will  of  her  late  mother,  she  has  pro- 
Eliza  Amphlett,  deceased,  and  an  order  of  the  Court  of  to  her  separate 
Chancery,  dated  the  22nd  day  of  March  last,  made  in  a  ^'^^^ere  in 
cause  of  "  Benyon  v.  Amphlett,"  to  the  interest  of  4806/.  J^fbLb^d 
13*.  Id.  Bank  ZL  per  cent,  annuities  and  840/.  12*.  Id.,  hw  obtained 

'^  an  order  in 

New  SL  per  cent,  annuities  (subject  to  reduction  by  payment  bankruotcy  for 

•  IV  r      ■•         ^  discharge, 

of  the  costs  by  the  said  order  directed  to  be  paid)  for  her  the  Court  will 
separate  and  inalienable  use :  that  she  was  not  entitled  to  on  motion, 

1  1  but  tyjll  Aillftig 

any  other  separate  property,  nor  to  any  property  whatever  ^  ^^^  ^f 
out  of  which  she  can  discharge  the  debt  in  this  action :  that,  J^^^'*"*^ 
on  the  29th  day  of  October  last  she  was  arrested  by  and  is 
now  in  the  custody  of  the  sheriff  of  Essex  under  a  writ  of 
capias  ad  satisfaciendum  under  the  judgment  in  this  action. 
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1862.        — ^  similar  application  had  been  made  to  Martin^  B.,  at 
Chambers,  and  refused. 


£Z  PABTB 
BUTLEB. 


C  Pclbchf  in  support  of  the  application. — No  doubt 
there  are  authorities  that  the  mere  fact  of  a  married  woman 
having  no  separate  property  is  not  sufficient  to  entide  her 
to  her  discharge  out  of  custody  under  a  writ  of  ca.  sa. : 
Beywm  v.  Jones  (a),  Larkin  v.  Marshall  {b).  But  that  role 
has  been  considered  too  strict,  and  the  Court  will  in  its 
discretion  discharge  a  married  woman  out  of  custody  unless 
it  is  shewn  that  she  has  separate  property  which  may  be 
applied  in  satisfaction  of  the  debt :  Ivens  v.  Butkr  (c^ 
Another  ground  on  which  the  defendant  is  entided  to  her 
discharge  is  that  she  cannot  obtdn  her  release  by  means  of 
the  bankrupt  law.  A  married  woman  could  not  petition 
under  the  Insolvent  Act^  1  Geo.  4,  c.  119,  s.  25,  because 
she  was  not  capable  of  executing  a  warrant  of  attorney : 
Ex  parte  Deacon  (if).  By  the  1  &  2  Vict.  c.  110,  s.  101, 
express  power  was  given  to  a  married  woman  to  petition 
the  Insolvent  Court,  but  there  is  no  such  provision  in  the 
Bankruptcy  Act,  1861.  [Bramwell^  B. — The  reason  pro- 
bably is  that  formerly  a  married  woman  was  not  subject  to 
the  bankrupt  law,  as  she  could  not  be  a  trader,  but  now 
trading  is  not  necessary  in  order  to  petidon  in  bankruptcy.] 

Pollock,  C.  B. — It  is  sufficient  to  say  that  this  is  not  a 
case  in  which  we  ought  to  interfere. 

Brabcwell,  B.,  and  Channell,  B.,  concurred. 

Rule  refused  («). 

(a)  15  M.  &  W.  566.  husband  had  become   bankmpt 

(b)  4  Exch.  804.  and  obtained  his  order  of  dis- 

(c)  7  £.  &  B.  159.  charge.  HoU  shewed  cause  (Maj 

(d)  5  B.  &  Aid.  759.  8),  when  the  Court  refused  to 
(«)  In    the   following  Easter      interfere  on  motion,  but  allowed 

Term   J.   Broum   renewed    the      the  defendant  to  issue  a  writ  of 
application  on  the  ground  that,      audit&  querela, 
on  the  26th  February,  1863,  the 
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— • —  1863. 

The  Attobnby  General  o.  Gardner.  Jan.  12. 

Information  in  equity  by  the  Attorney  General,  as  A  tertator, 

*  "  "  who  died 

follows : —  before  the 

1.  The  object  of  this  information  is  to  obtain  from  the  1853,  (the  day 
defendant  payment  of  the  duty  owing  to  her  Majesty  in  succession 
respect  of  his  succession  in  certain  real  property,  called  into^open^* 
Soham  Mere,  to  which  he  became  beneficially  entitled  in  *^°^)'  devised 

'  "^  a  reTemoxii  in 

possession  upon  the  death  of  the  Marchioness  Townshend  refpect  of 

*  *^  ^  ^  ^  which  he 

as  hereinafter  stated.     The  question  for  the  decision  of  the  would  not 

haye  been 

Court  is  as  to  the  rate  of  duty  payable  in  respect  of  such  liable  to  suc- 

,  cession  dutVt 

succession.  if  it  had  vested 

2.  By  an  indenture  of  settlement,  made  on  the  1 1  th  May,  ^  E^l^time 
1807,  previously  to  the  marriage  which  was  shortly  after-  J^^^^W, 
wards  solemnized  between  the  late  Marquis  Townshend  thathethcreby 

^  created  a  new 

and  the  late  Marchioness  Townshend  (then  Sarah  Gardner  raocession 

^  which  was  not 

Dunn  Gardner),  it  was  declared  that  the  trustees  therein  exempt  from 

duty  under  the 

named  should  stand  possessed  of  a  sum  of  25,000/.  Navy  I5th  section 

ftf  fliA  Ant 

5h  per  cent.  Bank  Annuities,  then  lately  transferred  into  their     Therefore 
names  by  William  Dunn  Gardner  (the  lady's  father),  upon  ^edbeforethe 
certain  trusts,  which  were  in  effect  for  the  benefit  of  the  Jg^ j^^^^* 

vised  to  C,  a 


stranger  in  blood,  a  reyersionai^  property  to  which  he  had  become  entitled  by  the  exercise  of 

itained  in  a  settlement  made  by  himself : — Hddt  that  when,  on 
the  tenant  for  I 
1  possession,  C.  t 
the  rate  of  lOf.  per  cent 


a  power  of  appointment  contained  in  a  settlement  maae  dv  nimsi 

the  death  of  the  tenant  for  life  (which  happened  after  the  19th  of  Majr,  1S53),  the  property 

vested  in  possession,  C.  took  a  succession  under  the  devise  upon  which  duty  was  payable  at 
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husband  and  wife  successively  for  life,  and  after  the  death  cyf 
the  survivor  for  the  benefit  of  the  issue  of  the  marriage  as 
therein  mentioned;  and  in  case  (which  happened)  there 
should  be  no  child  of  the  said  marriage,  then  in  trust  fi)r 
such  persons  as  the  wife  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  for  herself  absolutely. 

3.  The  said  Bank  Annuities  were  afterwards  sold^  and 
the  produce  was,  pursuant  to  a  power  for  that  purpose  con- 
tained in  the  said  indenture  of  settlement,  invested  in  the 
purchase  of  certain  real  property  called  Soham  Mere,  which 
was  thereupon  conveyed  so  as  to  become  subject  to  the 
trusts  of  the  before  stated  indenture  of  settlement 

4.  After  the  said  marriage  had  been  solemnized,  that  is 
to  say,  on  the  26th  December,  1808,  the  said  Marchioness 
Townshend,  by  an  indenture  or  deed  of  that  date,  pursuant 
to  the  power  given  or  reserved  to  her  by  the  sud  indenture 
of  settlement,  duly  appointed  the  said  property  called  Soham 
Mere,  from  and  after  the  death  of  the  survivor  of  her  husband 
and  herself  without  issue  as  aforesaid,  to  such  uses  as  her 
father,  the  said  William  Dunn  Gardner,  should  by  deed  or 
will  appoint,  and  in  default  of  appointment  to  the  use  of  the 
said  William  Dunn  Gardner,  his  heirs  and  assigns,  for  ever. 

5.  Under  the  circumstances  hereinbefore  stated,  the  said 
William  Dunn  Gardner  had  become  and  was,  at  the  time  of 
making  the  will  as  hereinafter  stated,  the  absolute  owner  of 
the  said  real  property  called  Soham  Mere,  in  reversion 
expectant  on  the  death  of  the  survivor  of  the  siud  Marquis 
and  Marchioness  Townshend  without  issue  of  their  marriage. 

6.  The  said  William  Dunn  Gardner  died  on  the  10th 
November,  1831,  having  by  his  will,  dated  the  16th  August, 
1831,  given  and  devised  all  his  estate  and  interest  in  the 
said  real  property  called  Soham  Mere  to  the  above  named  de- 
fendant John  Dunn  Gardner  during  his  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male. 
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7.  The  said  Maichioneai  Townabend  survived  her  hus- 
band, who  died  on  the  dlst  December,  1855,  and  she 
faenelf  died  on  the  11th  September,  1858,  after  the  time 
appointed  for  the  oommencement  of  the  Succession  Duty 
Act,  1853,  without  having  ever  had  any  child  by  her  said 
husband;  and  the  Attorney  General  submits  and  insists 
that  upon  her  death  the  defendant  became  entitled  in  pos- 
session to  the  real  property  called  Soham  Mere,  as  a  suc- 
cession derived  by  him  from  the  said  testator  William 
Dunn  Gardner,  by  reason  of  the  disposition  thereof  made 
by  his  will,  as  hereinbefore  stated 

8,  The  defendant  is  a  stranger  in  blood  to  the  said  testator, 
and  application  has  been  made  to  him  for  payment  of  duty 
at  the  rate  of  lOL  per  cent  in  respect  of  the  aforesaid 
soccession,  which  is,  as  the  Attorney  General  submits  and 
insists,  the  proper  rate  of  duty.  But  the  defendant  declines 
to  pay  the  same. 

The  bill  prayed  (inter  alia)  a  declaration  that  duty  at  the 
rate  of  10/.  per  cent,  was  payable  by  the  defendant,  in 
respect  of  his  succession  in  the  Soham  Mere  estate. 

The  defendant,  by  his  answer,  admitted  the  material 
statements  in  the  bill;  but  he  also  stated  the  additional 
fact,  that  the  25,000JL  Bank  Annuities  were,  prior  to  the 
execution  of  the  settlement,  the  property  of  William  Dunn 
Grardner,  and  that  he  was,  in  fact,  the  settlor  thereof,  and 
settled  the  same  by  the  settlement  Under  these  circum- 
stances, he  submitted  that  he  was  not  chargeable  with  any 
succession  duty  at  all ;  but  that  if  the  Court  should  be  of 
opinion  that  he  was  chargeable  with  some  succession  duty, 
then  that  the  proper  rate  was  IL  per  cent. 


1868. 

Attobnxt 

9. 


The  Attorney  General,  The  Solicitor  General^  Locke  and 
Hanson  argued  for  the  Crown  in  last  Michaelmas  Term 
(November  20th).— The  Crown  is  entitled  to  duty  at  the 
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1868.        nit®  of  10/.  per  cent,  as  upon  a  soccesrion  derived  by  the 
defendant  under  the  will  of  William  Dunn  Gardner,  who  is 
the  predecessor.     The  case  falk  within  the  express  words 
Qarbsxr.     of  the  2nd  section  of  the  Act  regulating  succesaon  doty, 
16  &  17  Vict.  c.  51.     There  is  a  *'past  disposition  of 
property  by  reason  whereof  some   person"  viz.  the  de- 
fendant *'  has  become  beneficially  entitled  to  property  upon 
the  death  of  some  person''  viz.  the  Marchioness  Townshend, 
'*  dying  after  the  time  appointed  for  the  commencement  of 
this  Act.^'     Unless^  therefore,  the  effect  of  that  section  b 
modified  by  some  of  the  succeeding  sections,  the  claim  of 
the  Crown  is  established.     It  is  concluded  by  authority,  and 
will  hardly  now  be  contested  by  the  defendant,  that  the 
Succession  Duty  Act,  1853,  operates  on  estates  which  were 
created  and  vested  in  interest  before  that  Act  came  into 
operation,  but  which  did  not  vest  in  possession  until  after 
that  date :  The  Attorney  General  v.  Middktan  (a),  ffileoip  v. 
Smith  (b).    But  the  point  upon  which  reliance  will  pro- 
bably be  placed  is,  that  William  Dunn  Gardner,  being  the 
donor  of,  and  appointee  under  a  power  of  which  his 
daughter  was  the  donee,  took  under  a  disposition  made  by 
himself;  and  since,  but  for  that  disposition,  he  would  not, 
if  he  had  survived  the  passing  of  the  Succession  Duty  Act, 
have  been  liable  to  duty,  so,  by  the  operation  of  the  I2tb 
section,  he  would  still  be  exempt ;  and  that,  then,  by  the 
effect  of  the  15th  section,  the  defendant  would  stand  in 
the  same  position,  and  be  also  exempt     Now  the  duty  is 
imposed  by  the  conjoint  operation  of  the  2nd  and  lOth 
sections,  and  the  five  sections  following  the  10th  modify 
the  rate  of  duty  in  particular  cases.    The  first  branch  of 
the  15th  section  is  as  follows:  '^ Where,  at  the  time  ap- 
pointed for  the  commencement  of  this  Act,  any  reversionary 
property  expectant  on  death  shall  be  vested,  by  alienation 
(a)  8  H.  &  N.  12^.  (6)  4  Drewrj,  40. 
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or  other  derivative  title,  in  any  person  other  than  the  person 
who  shall  have  been  originally  entitled  thereto  under  any  such 
disposition  or  devolution  as  is  mentioned  in  the  2nd  section 
of  this  Act,  then  the  person  in  whom  such  property  shall  be 
so  vested  shall  be  chargeable  with  duty  in  respect  thereof  as 
a  succession,  at  the  same  time  and  at  the  uane  rate  as  the 
person  so  originally  entitled  would  have  been  chargeable 
with  if  no  such  alienation  had  been  made  or  derivative  title 
created."    From  the  language  there  used  it  is  apparent  that 
the  clause  is  dealing,  not  with  a  case  in  which  the  alienor 
is,  as  in  the  present  case,  wholly  exonerated  from  duty,  but 
with  one  in  which  he  would  himself  have  paid  duty  if  he 
had  not  aliened.     The  point,  however,  has  already  been 
twice  decided  in  favour  of  the  Crown.     In  the  case  of  Be 
JeTikinaon  (a),  by  the  effect  of  certain  instruments  executed 
in  1852,  between  Sir  Charles  and  Sir  George  Jenkinson,  a 
sum  of  25,000il,  of  which  Sir  Charles  was  regarded  as  the 
purchaser  from  Sir  George,  was  to  be  paid  after  the  death 
of  Sir  Charles  without  issue  male,  out  of  the  estates  which 
would  then  devolve  upon  Sir  George.     Of  this  25fiOOL, 
20,000i^  was  contemporaneously  settled  upon  the  daughters 
of  Sir  Charles,  and  the  other  50001.  was  left  as  part  of 
Sir  Charles's  personal  estate.    It  was  held,  under  the  17th 
section,  that  upon  the  6000L  no  duty  was  payable,  as  being 
purchased  by  Sir  Charles  for  his  own  beneBt,  and,  in  sub- 
stance, derived  from  himself,  but  that  upon  the  20,00021 
the  daughters  were  chargeable  with  duty,  as  upon  a  succes- 
sion derived  from  their  father,  and  that  the  15th  section 
did  not  apply.     In  the  case  of  2Tie  Attorney  General  v. 
Yelvertan{b),  by  deeds  executed  in  1850,  a  tenant  in  tail 
in  remainder  of  certain  settled  estates,  for  valuable  consi- 
deration, charged  them  with  20,000/1,  for  the  use  of  the 
tenant  for  life,  payable  twelve  months  after  the  determina- 

(a)  24  Beav.  64.  (5)  7  H.  &  N.  806. 
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tion  or  failure  of  the  limitations  to  two  persons^  of  whom 
the  tenant  for  life  was  one,  for  their  lives,  and  to  their  sons 
in  tail  male ;  and  the  tenant  for  life  forthwith  assigned  the 
20,000/.  to  trustees  in  trust  for  his  adopted  children.  It 
was  held  that  succession  duty  was  payable  thereon.  Mar- 
tin,  B.,  in  delivering  the  judgment  of  the  majority  of  the 
Court,  said :  **  The  15th  section  has  been  referred  to :  we 
cannot  appreciate  its  application.  It  seems  to  us  to  refer 
to  a  species  of  property  different  from  that  on  which  the 
duty  is  claimed  in  the  present  case,  that  is  to  say,  a  rever- 
sionary property  in  respect  of  which  the  assignor  would 
have  been  liable  to  duty,  but  which  he  has  assigned.**  The 
judgment  of  Bramtoell,  B.,  who,  in  that  case,  differed  from 
the  rest  of  the  Court,  proceeds  on  the  ground  that  there 
the  alienee  would  not  be  liable  to  succession  duty,  as 
between  himself  and  the  alienor ;  but  here  it  is  submitted 
that,  under  the  2nd  section,  he  would  be  so  liable.  The 
case  therefore  falls  within  the  express  words  of  the  2nd  and 
10th  sections,  and  is  not  taken  out  of  them  by  the  12th 
or  15  th  sections. 


Lush  and  J.  Chitty,  for  the  defendants. — ^The  Crown  is 
not  entitled  to  the  payment  of  any  duty.  It  is  not,  how- 
ever, disputed  on  the  part  of  the  defendant,  that  he  is  a 
successor  within  the  meaning  of  the  2nd  section  of  the  Act 
But  that  section  does  not  impose  duties.  It  simply  defines 
the  terms  ^*  successor''  and  **  predecessor,**  with  a  view  to 
the  construction  of  the  subsequent  sections.  It  is  admitted 
that  the  defendant  would  be  liable  to  duty  if  he  were  not 
exempt  by  the  operation  of  the  12th  and  15th  sections. 
William  Dunn  Gardner,  in  settling  this  property  upon  his 
daughter's  marriage,  gave  to  her  a  power  of  appoint^ 
ing  the  ultimate  remainder,  which  she  afterwards  exer* 
eised  in  her  father's  favour.     Now,  applying  the  general 
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rule  of  law,  that  limitationa  created  by  the  execution  of  a 
power  must  be  read  as  if  they  were  introduced  into  the 
instrument  creating  them,  the  limitations  to  William  Dunn 
Gardner,  under  the  execution  of  the  power,  must  be  read 
into  the  original  settlement  Thus,  William  Dunn  Gard- 
ner takes  a  succession  under  a  disposition  made  by  himself, 
and,  if  he  had  survived  his  daughter,  he  would,  under  the  12th 
section,  have  been  exempt  from  duty ;  and  then  the  defend- 
ant, as  alienee  or  derivative  owner  of  William  Dunn  Gardner's 
reversionary  interest,  would  have  stood  in  the  same  position 
under  the  first  branch  of  the  15th  section.  That  branch 
of  the  section  had  for  its  object  the  exemption  of  all  persons 
who  had  obtained  reversions  by  means  of  alienations  before 
the  passing  of  the  Act,  by  putting  them  in  the  position  of 
their  alienors;  since  it  would  have  been  a  manifest  hardship 
to  subject  to  a  10  per  cent,  tax,  as  strangers  in  blood,  those 
who  had  purchased  reversions  before  the  Act  was  passed. 
The  argument  of  the  Crown,  that  the  15th  section  applies 
only  to  cases  where  some  duty  is  payable,  involves  thb 
anomaly,  that,  if  William  Dunn  Gardner  had  taken  a 
succession  from  his  daughter,  the  defendant  would  stand 
in  his  place  as  alienee,  and  pay  only  1/.  per  cent,  duty ; 
but  where,  as  in  the  present  case,  he  takes  under  his  own 
disposition,  and  would  therefore,  if  he  had  survived  his 
daughter,  have  paid  nothing,  the  defendant,  or  even  a  pur- 
chaser for  value  from  William  Dunn  Gardner,  would  be 
chargeable  with  a  10/.  per  cent.  duty.  The  cases  of  Be 
Jenkinson  (a)  and  The  Attorney  General  v.  Yeherton  (i) 
are  not  authorities  in  favour  of  the  Crown.  In  the  former 
case  the  Master  of  the  Rolls  decided  that  the  15  th  section 
was  not  applicable,  on  the  ground  that  the  26,000iL  was  not 
reversionary  property.  It  was  money  charged  upon  the 
estate,  and  not  part  of  the  estate;  and  though  money  might 

(a)  24  Beav.  64.  (6)  7  H.  &  N.  306. 
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be  so  settled  as  to  constitute  reversionary  property,  it  was 
not  so  settled,  when,  as  there,  it  was  only  to  come  into 
existence  on  a  future  and  contingent  event.  It  is  a  fair 
inference  from  the  judgment  of  the  Master  of  the  Rolls 
that,  if  the  25,000iL  had  been  an  existing  sum  of  money  at 
the  time  o(  the  settlement,  the  15th  section  would,  in 
his  judgment,  have  been  applicable.  So,  in  The  Attar- 
ney  General  v.  Yelvertan  (a\  it  appears  from  the  judg- 
ment of  the  majority  of  the  Court  that  they  considered 
the  20^00021,  which  was  to  become  payable  on  a  con- 
tingent event,  was  not  reversionary  property  within  the 
15th  section.  [ilfar/iii,  B. — Was  not  William  Dunn 
Gardner  the  alienee  of  his  daughter's  reversion ?]  No: 
he  took  under  the  settlement  which  created  the  power: 
In  re  Barker  (6),  Lord  Braybrook^s  Case  (c).  Sir 
Edward  Clere'e  Case  (d),  Sugden  on  Powers,  p.  93,  8th 
cd.  The  uses  could  not  be  served  out  of  the  daughtei's 
remainder,  as  the  power  was  executed  during  coverture, 
and  a  fine  would  have  been  requisite  to  pass  her  estate.  As 
this  power  was  exercised  before  the  Act  came  into  opera- 
tion, the  4th  section  does  not  apply.  In  the  first  branch  of 
the  15th  section,  the  word  ^'alienation"  is  a  term  of  the 
largest  import,  and  must,  it  is  submitted,  include  a  devise 
by  a  testator  who  died  prior  to  1853 ;  in  the  second  branch 
of  the  section,  which  relates  to  alienations  subsequent  to 
the  Act,  the  language  is  studiously  different,  the  words  ''or 
any  title  not  conferring  a  new  succession"  being  expressly 
introduced.  [Bramwellt  B. — Are  not  those  words  to  be 
implied  in  the  first  branch  of  the  section?  Is  not  the 
statement  of  them  in  the  second  branch  unnecessary  ?]  To 
imply  the  words  would,  it  is  submitted,  be  to  tax  by  impli- 
cation.    [Martin,  6. — Would  William  Dunn  Gardner  have 


(a)  7  H.  &  N.  306. 

(b)  7  H.  &  N.  109. 


(c)  9  H.  L.  150. 

(d)  6  Bep.  17  b. 
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become  entitled  by  reason  of  a  disposition  within  the  2nd 
section?  Woold  he  not  come  in  upon  his  old  estate?] 
He  would  undoubtedly  come  in  under  his  own  settlement, 
but  nevertheless  a  reversionary  interest  was  thereby  created. 
That  interest  has  now  become  vested  by  alienation  in  the 
defendant,  within  the  meaning  of  the  15th  section,  and,  if 
so,  he  is  not  liable  to  any  duty. — They  also  referred  to 
Lavehtet^s  Case  {a). 
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The  Attorney  General,  in  reply. — There  is  no  section  in 
the  Act,  by  which  any  duty  could  have  been  imposed  on 
William  Dunn  Gardner  if  he  had  survived  the  Marchioness. 
The  1 2  th  section,  upon  which  reliance  has  been  placed, 
merely  states  affirmatively  what  might  have  been  deduced 
negatively  from  the  10th  section,  which  does  not  impose 
any  duty  where  a  person  takes  under  his  own  disposition. 
It  has  been  put  as  a  hardship  that,  if  the  Crown  be  correct, 
those  who  purchased  reversions  before  the  Act  was  passed 
might  be  liable  to  a  10/.  per  cent,  duty,  while  their  alienors 
would  have  been  altogether  exempt.  In  such  a  case,  the 
purchaser  might  be  regarded  as  the  disponer,  since  the 
property,  having  been  attained  by  his  money,  might  be 
said  to  come  from  him.  The  Attorney  General  v.  Baker  (b) 
and  The  Attorney  General  v.  Yelverton  (c)  are  authorities 
which  support  this  view.  At  all  events,  no  sufficient  argu- 
ment has  been  advanced  to  induce  the  Court  to  discard 
the  plain  language  of  the  15th  section,  which  applies  only 
to  those  cases  where  the  alienor  is  himself  chargeable  with 
some  duty.  Again,  even  if  a  devisee  of  the  entire  fee  can 
be  regarded  as  an  alienee  within  that  section,  can  it  be 
contended  that,  where  there  are  a  series  of  limitations,  each 
of  the  persons  upon  whom  in  succession  the  estate  would 

(a)  4  De  Gex  &  J.  340.  (Jti)  4  H.  &  N.  19. 

(c)  7  H.  &  N.  306. 
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devolve  is  also  sach  an  alienee  ?  If  so,  the  revenue  might 
be  deprived  of  duty  until  there  was  a  fsdlure  of  heirs  in 
tail.  But,  if  not,  why  should  the  devisee  of  a  life  estate  be 
an  alienee  within  that  section  ?  Upon  these  grounds,  it  is 
submitted  that  the  Crown  is  clearly  entitled  to  du^  at  lOl 
per  cent. 


The  judgment  of  the  Court  was  now  delivered  by 


Martin,  B. — ^This  is  an  information  for  succession  duty. 
By  a  marriage  settlement,  on  the  marriage  of  the  Marquis 
and  Marchioness  of  Townshend,  made  in  the  year  1807,  a 
sum  of  25,000/.  Navy  5/.  per  cent  Bank  Annuities  was 
settled  by  William  Dann  Gardner,  the  lady's  father,  upon 
certain  trusts.    These  annuities  were  afterwards  sold,  and, 
in  pursuance  of  a  power  contained  in  the  settlement,  an 
estate  called  Soham  Mere  was  purchased  and  conveyed, 
subject  to  the  same  trusts  as  in  the  settlement     These 
were  for  the  husband  and  wife  successively  for  life,  and 
after  the  death  of  the  survivor  for  the  benefit  of  the  issue 
of  the  marriage,  and  should  there  be  no  child  (which  was 
the  case)  then  in  trust  for  such  persons  as  the  Marchioness 
should  by  deed  or  will  appoint,  and  in  de&ult  of  appoint* 
ment  for  herself  absolutely.    After  the  marriage  the  Mar- 
chioness, by  deed  of  the  26th  of  December,  1808,  executed 
the  power  vested  in  her,  and  appointed  the  Soham  Mere 
estate,  after  the  death  of  her  husband  and  herself  without 
issue,  to  such  uses  as  her  father  should  appoint,  and  in 
default  of  appointment  to  the  use  of  her  father,  his  heirs 
and  assigns,  for  ever.     On  the  10th  of  November,  1831, 
William  Dunn  Gardner,  by  will,  devised  the  estate  to  the 
defendant  (a  stranger  in  blood)  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail,  and  soon  afterwards  died. 
The  Marchioness  survived  her  husband,  and  died  in  1858, 
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withoDt  ever  having  had  a  child  The  Saccession  Duty  Act 
came  into  operation  in  May  1853,  and  the  Attorney  General 
claimed  duty  at  the  rate  of  lOiL  per  cent.  The  defendant 
contended  that  he  was  not  chaigeable  with  duty  at  all,  or, 
if  to  any,  at  the  rate  of  1/.  per  cent  only. 

It  was  admitted  by  Mr.  Lush  and  Mr.  J.  CkUfyf  who  argued 
the  case  for  the  defendant,  that  the  will  of  William  Dunn 
Gardner  was  a  past  disposition  of  property,  by  reason  whereof 
the  defendant  became  beneGcially  entided,  within  the  2nd 
secticm,  to  property  upon  the  death  of  the  Marchioness,  who 
had  died  after  the  time  appointed  for  the  commencement  of 
the  Act.    William  Dunn  Gardner,  at  the  time  of  making  his 
will,  was  absolute  owner  in  fee  simple  of  an  estate,  which,  for 
the  purpose  of  the  succession  duty,  must  be  deemed  a  rever- 
sion, expectant  upon  the  estates  for  life  of  tho  Marquis  and 
Marchioness  and  the  contingent  estates  to  the  unborn 
children.    This  estate  is  as  well  known  and  recognised  in 
law  as  an  estate  in  fee  simple  in  possession.    It  might  have 
been  sold,  or  mortgaged,  or  leased,  or  dealt  with,  in  like 
manner  as  any  other  fee  simple  estate,  and,  in  fact,  was 
devised  to  the  defendant  by  will ;  and  it  is  difiScuU  to  see 
why  succession  duty  should  not  be  payable  upon  a  disposi* 
tion  of  it.     The  simple  and  proximate  state  of  facts  was, 
that  a  testator,  owner  in  fee  simple  of  a  reversion  expectant 
upon  life  and  contingent  estates,  made  a  will,  and  devised 
an  estate  for  life  to  the  defendant,  who  therefore  took  by 
devise  an  estate  from  an  owner  in  fee  simple,  and  it  would 
seem  to  be  immaterial  what  was  the  nature  of  the  testator's 
title,  or  how  he  became  possessed  of  the  property.     In 
truth,  he,  by  his  will,  created  a  new  succession^  the  defend- 
ant taking  a  beneficial  interest  by  devise  carved  by  him  out 
of  his  estate  in  fee  simple  in  the  reversion.    It  is  according 
to  the  ordinary  rule  of  law  that  the  proximate  state  of 
things,  and  not  the  remote,  is  to  be  regarded. 


1863. 

Atto&nbt 
Gbne&al 

r. 
Gabdhxk. 


650 


KXCKSQUBR  RBFOBTS. 


1863. 

Attobnbt 
Oenbbal 

V, 

Gardnee. 


Bat  it  was  contended,  on  behalf  of  the  defendant,  that  he 
is  not  chargeable  with  duty  by  yirtue  of  the  12th  and  15th 
sections.     The  argument  was,  that  William  Dunn  Gardner 
having  taken  the  reversion  in  fee  under  the   power  of 
appointment  conferred  upen  the  Marchioness  by  the  mai^ 
riage  settlement,  the  case  was  the  same  as  if  his  name  had 
been  originally  inserted  in  the  settlement  with  the  same 
limitation.     For  this  position  a  passage  in  the  judgment  of 
Lord  Kingsdawn  in  the  Braybrooke  QMBe(a\  in  the  House 
of  Lords,  was  cited.     The  defendant  therefore,  it  was  sud, 
took  a  succession  under  a  disposition  made  by  himself  within 
the  meaning  of  the  12th  section,  and  under  the  circum- 
stances of  this  case  would  not  himself  have  been  charge- 
able with  duty ;  that  the  property  was  reversionary  property 
expectant  upon  the  deaths  of  the  Marquis  and  Marchioness^ 
and  that,  by  the  15th  section,  this  reversionary  property 
being  vested  in  the  defendant  by  alienation,  viz.,  by  will, 
he  was  only  chargeable  with  duty  at  the  same  time  and  at 
the  same  rate  as  the  testator  (the  person  originally  entitled) 
would  have  been,  and  as  he  would  not  have  been  chaigeable 
with  duty,  neither  was  the  defendant.     Tliis  argument  is 
founded  upon  the  position  that  the  estate  of  William  Dunn 
Gardner  must  be  deemed  to  be  as  one  inserted  in  the 
marriage  settlement,  and,  assuming  this  to  be  so,  neverthe- 
less the  aigument  on  behalf  of  the  defendant  seems  to  us 
to  be  fallacious.     Assuming  the  estate  to*  William  Dunn 
Gardner  to  have  been  inserted  in  the  settlement,  the  limi- 
tation would  have  been  to  the  Marquis  for  life,  remainder 
to  the  Marchioness  for  life,  contingent  remainders  (which 
never  vested)  to  their  children,  remainder  to  WiUiam  Dunn 
Gardner  in  fee.     This  would  be  improperly  called  a  re- 
mainder.    It  really  would  have  been  a  reversion  and  part 
of  the  old  fee  simple  of  William  Dunn  Garduer, — it  would 

(a)  9  H.  L.  150. 
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never  have  passed  out  of  him ;  and  when  the  Marquis  and 
JStfarchionesB  died  without  children,  and  the  particular  estates 
thereby  determined,  he  or  hb  heirs  or  devisees  would 
become  entitled  to  the  possession,  not  of  a  new  estate,  but 
by  reason  of  the  old  ownership.  Under  such  circumstances 
it  is  quite  dear  that  William  Dunn  Gardner  would  not  have 
been  chaigeable  to  succession  duty.  First,  the  title  to  the 
possession  being  by  reason  of  the  old  revernon,  our  impres- 
sion is  that  it  was  not  a  succession  at  all, — it*was  a  mere 
repossession  of  the  old  estate  after  the  particular  estates 
created  by  him  had  become  extinct  But,  secondly,  it  is 
expressly  declared  not  to  be  chargeable  by  the  latter  part  of 
the  12th  section,  which  enacts,  that  no  person  shall  be 
chargeable  with  duty  upon  the  extinction  or  determination 
of  any  estates  created  by  himself,  unless  at  the  date  of  its 
creation  he  was  entitled  to  the  property  expectant  upon  the 
death  of  some  person  dying  after  the  time  appointed  for  the 
commencement  of  this  Act.  This  was  not  the  position  of 
William  Duim  Gardner  when  the  estates  of  the  Marquis 
and  Marchioness  were  created.  And,  thirdly,  in  order  to 
the  chaigeability  to  duty  there  must  be  a  predecessor  and  a 
successor  who  are  diflferent  persons.  Upon  the  assumption 
of  the  defendant,  William  Dunn  Gardner  filled  both  cha« 
racters.  In  (act  he  would  have  been  successor  to  himself. 
Bat  we  think  the  first  part  of  the  12th  section  does  not 
apply  to  such  a  case  as  the  present  at  alL  When  the  owner 
of  a  reversion  m  fee  not  chaigeable  to  succession  duty  makes 
a  will  and  devises  the  reversion,  it  seems  to  us  that  he 
creates  or  confers  a  new  succession,  and  that  the  Act  is  to 
be  applied  to  it  in  its  simple  and  direct  application  in  like 
manner  as  if  he  had  been  owner  of  the  fee  simple  in  posses- 
sion. And  what  this  part  of  the  12th  section  seems  to 
us  to  refer  to  is  such  a  case  as  Lord  Braybraohe's,  and 
several  others  which  have  come  before  the  Courts,  where  a 
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man  chai^geable  to  succession  daty  makes  a  disposition  of 
property,  in  which  case  he  is  to  be  chaigeable  as  if  no  sndi 
disposition  had  been  made.  And  the  first  part  of  the  15th 
section  seems  to  us  to  refer  to  the  case  of  an  alienation  of 
reversionary  property  by  an  aiienc»'  chargeable  himaelf  to 
duty,  in  which  case  the  alienee  is  subjected  to  the  same 
duty.  In  the  infinite  variety  of  cases  and  circumstances 
to  which  the  Succession  Duty  Act  may  be  sought  to  be 
applied,  it  maybe  that  it  will  turn  out  to  be  otherwise;  but 
our  impression  strongly  is,  that  the  first  parts  of  the  12th 
and  15th  sections  apply  only  to  cases  where  the  disponer  or 
alienor  would  himself  be  chai]geable  to  duty,  and  do  not 
apply  to  a  case  like  the  present  where  he  would  not* 

Several  cases  were  dted  by  the  learned  counsel  on  both 
sides.  The  Attorney  General  v.  Yelvert€n{(i)  was  allied  to  be 
a  direct  authority  in  favour  of  the  Attorney  General,  and  it 
seems  to  us  to  be  so.  In  substance,  the  settlement  of  die 
money  in  that  case  constituted  a  new  succesnon.  The 
expression  of  Lord  ESngBdawn  in  Lord  Braybroo1u?8  Cage  (b), 
and  the  case  In  re  Barker  (c),  were  relied  upon  on  behalf  of 
the  defendant.  We  do  not  dissent  from  either,  but  they 
seem  to  have  no  application  to  this  case.  We  would  merely 
observe  that  when  it  is  said  that  a  limitation  created  under 
a  power  must  be  read  as  if  it  was  introduced  into  the  deed 
creating  the  power,  it  seems  to  be  rather  a  similitude  than 
a  rule — that  generally  it  is  as  if  the  limitation  had  been  con- 
tained in  the  original  deed,  and  not  that  under  all  circum- 
stances it  is  absolutely  to  be  so  read.  If  it  is  to  be  deemed 
and  considered  as  an  abstract,  positive,  absolute  rule  of  law, 
it  would  be  difficult  to  understand  how  the  grant  of  a  lease 
or  rent  chaige  by  the  tenant  for  life  having  a  power  of 


(a)  7  H.  &  N.  806.  (*)  9  H.  L.  150. 

(c)  7  H.  &  N.  109. 
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appointment  would  not  be  defeated  by  the  exercise  of  the 
power :  1  Sugden  on  Powers,  p.  81. 

As  to  the  duty  at  the  rate  of  ]/.  per  cent,  we  are  not 
aware  that  any  argument  was  used  to  shew  that  such  was 
the  proper  rate.  The  lawful  rate,  in  our  opinion,  is  10/. 
per  cent,  as  claimed  by  the  Attorney  Greneral. 
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Bramwsll,  B.  (a) — I  concur  in  the  judgment  pronounced, 
but  I  wish  to  say  a  few  words  in  addition.     William  Dunn 
Gardner  is  entitled  to  an  estate  in  reversion  or  remainder, 
it  seems  to  me  immaterial  which,  as  also  how  he  got  it. 
This  estate  he  devised  to  the  defendant    If  The  Attorney 
General  v.  Yehertan  was  well  decided  the  case  b  concluded ; 
but  though  I  defer  to  the  authority  of  that  case,  I  confess 
I  am  not  convinced  by  it     Still,  independently  of  that 
authority,  I  think  the  Crown  is  entitled  to  judgment     To 
my  mind  the  property  is  not ''  vested  by  alienation  or  other 
derivative  title"  in  the  defendant  within  section  Iff.  I  think 
a  title  by  will  is  not  within  those  words,  but  it  is  such  a 
disposition  as  would  be,  if  of  money,  '*a  disposition  or  devolu- 
tion such  as  in  itself  to  create  a  succession  within  the  pro* 
visions  of  the  Act"  within  section  17 ;  and  is  within  section  2, 
and  creates  a  succession  between  the  defendant  and  William 
Dunn  Gardner.     It  is  clear  that  had  William  Dunn  Gardner 
died  intestate  hb  heir  would  have  taken  a  succession.  Why 
not  his  devisee  ?   This  opinion  is  in  conformity  with  what  I 
suggested  in  The  Attorney  General  v.  Yelverton. 

Judgment  for  the  Crown. 

(a)  His  lordship   made  these      make  them  when  the  judgment 
remarks  on  the  15th  of  January,      of  the  Court  was  deliyered. 
and  stated  he  had  intended  to 
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Upon  the 
hearing  of  ft 
plaint  in  a 
County  Court 


In  re  a  Plaint  in  the  County  Court  of  Yorkshire,  between 
Charles  Denton,  Plaintiff^  and  Jambs  Mabbhai^i.  and 
Others,  Defendant. 

X  HIS  was  an  application  for  a  writ  of  prohibition  to  the 

County  Court  of  Yorkshire,  holden  at  Kingston-npoci-Hull. 

The  defendants  were  members  and  trustees  of  the  HoD 

on  the  11th 

of  September,    District  of  ''The  Independent  Order  of  Odd  Fellows  Man- 
to  the  juris-      Chester  Unity  Friendly  Society,"  and  the  plaindff  was  a 

diction  was 
OTerruled  and 
judgment 
giyen  for  the 
phiinti£ 
On  the  20th 
of  September 
notice  was 

Slven  of  the 
rfendants* 
intention  to 
apply  for  a 
wnt  of  pro- 
hibition.   On 
the  10th  of 
October  the 
debt  and 
costs  were 
paid  to  the 
Kegistrar  to 
prevent  an 
execution, 
and  on  the 
same  day  a 
summons  was 
taken  out  at 
Chambers, 
returnable  on 
the  14th, 
calling  on  the 
County  Court 
jud^e  and  the 
plaintiff  to 
shew  cause 


member  of  the  Loyal  Victory  Lodge,  which  is  an  auxiliaiy 
branch  of  the  Hull  District  The  rules  or  laws  of  the 
said  Order,  District  and  Lodge  had  respectively  been 
certified  by  the  Registrar  of  Friendly  Societies  as  being 
in  conformity  with  the  13  &  14  Vict  c.  115,  the  statute 
then  in  force  relating  to  Friendly  Societies.  The  18  & 
19  Vict  c.  63,  s.  40,  (by  which  statute  the  13  &  14  Vict 
c.  115,  is  repealed,)  enacts  ''that  every  dispute  between 
any  member  or  members  of  any  Society  established  under 
this  Act  or  any  of  the  Acts  hereby  repealed,  or  any  penoa 
claiming  through  or  under  a  member,  or  under  the  rules  of 
such  Society,  and  the  trustee,  treasurer  or  other  office*,  or 
the  committee  thereof,  shall  be  decided  in  manner  directed 
by  the  rules  of  such  Society,  and  the  decision  so  made  shall 
be  binding  and  conclusive  on  all  parties  without  appeal' 
By  the  32nd  rule  of  the  said  Ix>dge : — *^  If  any  dispute  arise 
between  a  member  or  any  person  claiming  under  or  on 
account  of  a  member  of  this  Lodge,  if  the  amount  in  dis- 
whyawritof    pute  exceed  the  sum  of  2\s,,  then  such  dispute  shall  be 

prohibition 

should  not  issue.  On  the  13th  it  was  served.  On  the  16th  the  Registrar  paid  or^  the 
debt  and  costs  to  the  plaintiff's  attorney. — Hdd^  that  the  defendants'  delay  nad  diacDtitkd 
them  to  a  writ  of  prohibition. 

Quare^  whether  in  prohibition  the  Court  will  award  restitution  ?  Semhle,  per  Marlin,  E. 
not,  when  the  subject-matter  of  the  suit  is  no  longer  within  the  control  of  the  inferior  Gonrt 

Sembh^  that  where  a  dispute  has  arisen  between  a  member  and  the  trustees  of  a  Frieadlr 
Society,  for  the  decision  of  which  a  specific  tribunal  is  provided  by  the  rules  of  the  Societj, 
the  jurisdiction  of  the  County  Court  is  ousted. 
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heard  by  a  committee  chosen  under  the  19l8t  general  law       1868. 
of  the  said  Order,  and  the  decision  made  by  such  committee      ^'^"^ 
shall  be  binding  and  conclusive,  unless  appealed  against  by       Bbbton 
a  committee  of  the  district  within  six  months  of  the  decision.    Habshalu 
The  decision  of  the  district  committee  may  within  six 
months  of  its  being  passed  be  appealed  against  to  the  direc- 
tors of  the  said  Order  by  either  of  the  disputing  parties, 
and  the  decision  of  the  directors  shall  be  final  and  conclu- 
sive."   The  191st  general  law  of  the  said  Order  points  out 
Low  the  committee,  to  whose  arbitration  the  dispute  is  to  be 
referred,  is  to  be  constituted. 

The  plaintiff,  upon  his  wife's  death,  made  a  clium  upon 
bis  Lodge  for  the  sum  of  10/.,  under  the  33rd  district 
law,  but  the  claim  was  disputed  upon  the  ground  that 
he  was  not  good  upon  the  books  of  the  Lodge  within 
the  meaning  of  that  law,  and  that  he  was  disentitled  to 
it  by  the  operation  of  the  35th  district  law,  in  consequence 
of  his  subscriptions  having,  as  the  defendants  alleged, 
been  in  arrear  within  fourteen  weeks  of  his  wife*s  death. 
The  plaintiff,  instead  of  adopting  the  course  pointed  out 
by  the  rules,  thereupon  entered  a  plaint  in  the  County 
Court,  holden  at  Kingston-upon-Hull,  against  the  defend- 
ants, as  trustees  of  the  Hull  District,  to  recover  the  above 
amount.  At  the  hearing,  on  the  11th  of  September,  1862, 
the  defendants,  who  appeared  in  person,  objected  to  the 
jurisdiction  of  the  County  Court  judge  on  the  ground  that 
by  the  18  &  1  a  Vict  c.  63,  &  40,  and  by  the  rules  of  the 
Society,  his  jurisdiction  was  taken  away;  but  the  judge 
overruled  the  objection  and  proceeded  to  try  the  question 
in  dispute,  and  ultimately  gave  judgment  for  the  plaintiff 
for  the  amount  claimed  with  costs. 

On  the  20th  of  September,  1862,  notice  of  the  defend- 
ants' intention  to  apply  for  a  writ  of  prohibition  was 
served  on  the  Registrar  of  the  County  Court  and  on  the 
plaintiff,  and  on  the  23rd  and  24th  of  September  similar 
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1868.  notices  were  served  on  the  County  Court  judge  and  the 
"^^r^  plaintiff's  attorney  respectively.  On  the  8th  of  October 
DsNTov      an  order  of  the  County  Court  for  the  payment  of  the 

am 

Hab8ha£l.  sum  of  10/.  for  debt  and  2/.  \0s,  for  costs  was  semd 
on  the  defendants.  The  defendant  Marshall,  on  the  10th  of 
October,  paid  the  amount  to  the  Registrar  of  the  CooDtj 
Court  to  prevent  a  seizure  under  an  execation.  On  the 
same  day  a  summons,  returnable  on  the  I4th  of  October, 
was  obtained,  on  behalf  of  the  defendants,  at  Chambers, 
calling  on  the  judge  of  the  County  Court  and  the  plainufi 
to  shew  cause  why  a  writ  of  prohibition  should  not  issoe. 
This  summons  was  served  on  the  13th  of  October,  On  the 
16th  of  October  the  debt  and  costs  were  paid  over  to  the 
plalntiff*s  attorney  by  the  Registrar,  who  did  not  appear  to 
have  had  any  notice  of  this  summons  having  been  obtuoed. 
Upon  the  return  of  the  summons  it  was  adjonmed  tiO 
the  24tfa,  and  it  was  then  arranged  that  the  question  shooM 
be  referred  to  the  Court,  and  subsequently  it  was  ordered 
to  stand  over  by  consent  to  the  present  Term. 

Damon,  in  support  of  the  motion. — ^First,  the  jorisdiction 
of  the  County  Court  was  ousted  when  a  dispute  was  sbeva 
to  exist  for  the  settlement  of  which  the  rules  of  the  Sodetj 
provided.  By  the  18  &  19  Vict  c.  63,  &  40,  such  disputes 
are  to  be  decided  in  the  manner  directed  by  the  rules  of  tbe 
Society,  and  that  decision  is  to  be  final  By  the  4l6t  sec- 
tion, where  the  rules  of  the  Society  do  not  prescribe  anj 
other  mode  of  settling  such  disputes,  the  County  Court 
shall  have  jurisdiction.  Thus,  the  40th  section  takes  a«>J 
its  jurisdiction  in  disputes  to  which  the  Society's  rules  app^Ji 
the  4 1st  section  gives  it  jurisdiction  where  they  do  not  Here 
the  32nd  Lodge  rule  and  the  191st  general  law  provide! 
tribunal  for  the  regulation  of  disputes  above  2  Is.  [Mortal 
B. — Where  a  specific  tribunal  is  appointed  by  the  rules  of » 
Friendly  Society,  that  tribunal  has  by  the  statute  exclusive 
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jurisdiction,  and  the  jurisdiction  of  the  Coanty  Court  is        1868. 
ousted*]     In  Turner  v.  Scott  (a),  Coleridge^  J.,  at  Chambers^       ^^Tkb' 
granted  a  prohibition  to  the  County  Court,  on  the  ground       Bxnton 
that  it  bad  no  jurisdiction  where  the  certified  rules  of  a     Marshall. 
Friendly  Society  provided  for  the  reference  of  disputes  con- 
templated by  the  40th  section  to  a  committee  of  the  Society. 
Id  Sinden  ▼•  Banhes  (6),  Crompton^  J.,  states  the  result  of 
the  authorities  thus : — "It  must  be  taken  to  be  established 
by  the  cases  which  have  been  decided  upon  the  subject, 
that  if  disputes  between  these  societies  and  their  members 
are  ordered  by  the  rules  to  be  referred,  and  if  the  statute 
provides  that  the  rules  shall  so  order,  then  that  any  such 
dispute  must  be  referred,  and  the  remedy  by  action  is  taken 
away."    HUU  J.»  in  the  same  case,  says,  that  "the  desire  of 
the  legislature  was  to  protect  the  property  of  these  societies 
by  preventing  the  expenditure  of  their  funds  in  useless  and 
expensive  litigation,  and  to  provide  a  cheap  and  speedy 
remedy.* 

Secondly,  the  application  is  not  too  late.  The  delay 
was  not,  under  the  circumstances,  unreasonable.  [Martin^  B. 
— What  is  there  to  prohibit  when  the  debt  and  costs  have 
been  paid?]  Jonei  v.  Ott^n(c),  which  in  its  facts  closely 
resembles  the  present  case,  shews  that  the  rule  may  be 
drawn  up  with  a  clause  commanding  restitution.  In  that 
case  the  execution  of  the  warrant  of  possession  was  com- 
plete before  the  bailiff  received  notice  of  the  rule  nisi  for  a 
prohibition;  but  Patteiony  J.,  sitting  in  the  Bail  Court, 
held  that  the  application  was  in  time.  [Martin^  B. — The 
rule  nisi  was  there  obtained  before  execution ;  but  a  sum- 
mons has  no  effect  until  it  is  returnable.]  The  authorities 
shew  that  prohibition  may  issue  after  execution.  [Martin^  B. 
— "  Prohibition  lies  to  a  temporal  Court,  even  after  judg- 

(a)  March   2,   1857.     Watkin         (5)  30  L.  J^.,  N.  S.,  Q.  B.  102. 
Wmms    for     the     defendant,         (c)  5  D.  &  L.  669. 
Powell  for  the  plaintiff. 
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1863.        ment  and  execution,  when  the  matter  appears  to  be  out 
*^'"~^      of  the  jurisdiction:"  Com,  Dig.  "Prohibition"  (D.),  and 
Dentov       2  Inst.  602.     Channel^  B.— Must  not  the  defect  of  joris- 
Mabsoall.     diction  appear  on  the  face  of  the  proceedings  in  order  that 
prohibition  may  be  granted  at  that  stage  of  the  proceed- 
ings T\     The  recent  authorities  are  opposed  to  that  view. 
ThuSi  in  Marsden  ▼•   Wardle  {a\  prohibition  went  to  a 
County  Court  after  goods  had  been  seized  under  a  judg- 
ment, although  no  want  of  jurisdiction  appeared  on  the 
face  of  the  proceedings,  and  Coleridgey  J.,  said  that  prin- 
ciple had  no  application  to  the  County  Courts.    [ChamieB^ 
B.  —Has  not  that  recently  undergone  some  qualification  ? 
The  want  of  jurisdiction  may  appear  upon  the  fiure  of  the 
proceedings.]     In  general  it  would  not  do  so.    [Martrnt  B. 
— To  some  extent  the  case  of  Roberts  ▼.  Humby  (&)  is  in 
your  favour.]    There  the  opinion  of  Aldersan^  B.,  is  express 
that  the  Court  might  have  interfered  after  execution,  even 
if  the  want  of  jurisdiction  had  not  appeared  upon  the  fiux 
of  the  proceedings,  and  that  the  cases  where  it  had  been 
held  otherwise  turned  on  acquiescence.     The  defendants 
here  distinctly  raised  the  objection  upon  the  hearing,  which, 
it  is  submitted,  is  equivalent  to  the  want  of  jurisdiction 
appearing  upon  the  face  of  the  proceedings. 
The  Court  having  granted  a  rule  nisi, 

Raymond  shewed  cause  in  the  first  instance. — The  Act 
which  created  the  County  Court  gave  it  jurisdiction  in 
a  case  of  this  kind ;  then  is  that  jurisdiction  neces- 
sarily ousted  because  a  subsequent  enactment  gives  juris- 
diction to  another  tribunal  by  words  which  are  purely 
affirmative?  It  may  be  aigued,  against  the  jurisdiction 
of  the  superior  Courts,  that  the  policy  of  the  legis- 
lature was  to  provide  a  cheap  and  speedy  remedy.  The 
County  Court  is,  in  this  respect,  as  appropriate  a  tri- 
(o)  S  E.  &  B.  695.  (5)  3  M.  &  W.  120. 
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bunal  as  that  which  the  roles  provide.  [Martin,  B. — The  1863. 
legislature  has  expressed  its  intention  of  ousting  the  juris*-  *^^^ 
diction.  fFUde,  B.— The  statute  prescribes  the  limits  of  Dbntoh 
the  jurisdiction  of  the  County  Court  in  the  settlement  of  Habsbalu 
such  disputes.]  When  the  want  of  jurisdiction  was  made 
apparent  the  defendants  should  have  withdrawn.  [  Wilde,  B. 
— The  right  to  prohibition  exists  if  the  jurisdiction  be  not 
acquiesced  in.]  The  second  objection  is  decisive.  The 
defendants  are  too  late.  In  Ex  parte  Cowan  {a)  Abhott, 
C*  J.,  in  delivering  the  judgment  of  the  Court,  said:  <^It 
18  a  settled  rule  that  you  cannot  apply  for  a  prohibition 
after  a  judgment,  unless  there  be  an  original  want  of  juris- 
diction apparent  upon  the  face  of  the  proceedings.''  In 
Roberts  v.  Humby  (b)  the  want  of  jurisdiction  did  so  appeaf. 
{PoHoek,  C.  B. — If  this  defect  of  jurisdiction  was  distinctly 
brought  to  the  notice  of  the  County  Court  judge,  that 
would,  in  my  opinion,  be  equivalent  to  its  appearing  on 
the  face  of  the  proceedings.]  There  is  now  nothing  to 
prohibit;  the  debt  and  costs  are  paid,  and  no  cause  is 
pending.  In  Jones  v.  Owen  (c)  the  land  was  an  existing 
thing,  which  had  been  wrongfully  transferred,  and  the 
Court  could  order  restitution.  Here  the  money  can  no 
longer  be  reached.  The  registrar  did  indeed  pay  the 
money  out  of  Court  after  the  summons  was  returnable, 
but  it  does  not  appear  that  he  had  any  notice  of  the  sum* 
mons.  No  substantial  reason  is  assigned  for  the  delay. 
The  application  is  therefore  too  late. 

Davison,  in  support  of  the  rule. — ^The  delay  in  vacation 
was  not  unreasonable.  {JPollock,  C.  B. — The  Courts  are 
open  throughout  the  vacation  to  transact  all  chamber 
business.]     The  plaintiff  had  notice  that  this  application 

(o)  3  B.  &  Aid.  128.  129.  (b)  3  M.  &  W.  120. 

(e)  5  D.  &  L.  669. 

VOL.  I. — H.  &  C.  XX  BXCH. 
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1863.        would  be   made.      The   case   is  identical   with   Jbiief  v. 

"ifif  EB         Owen  (a),  since  the  summons  was  returnable  before  the 

Denton       money  was  paid  out  of  Court.     The  distinction  between 

Marshalih     land  and  money  is  untenable.     The  difficulty  of  enforcing 

restitution  exists  equally  in  the  case  of  land.     Here  the 

money  is  not  beyond  reach,  since  it  is  admitted  to  be  in 

the  hands  of  the  plaintiff's  solicitor. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  mk, 
which^  technically,  has  been  granted,  should  be  discharged. 
The  defendants  have,  I  think,  made  out  that  the  objection 
which  was  raised  to  the  jurisdiction  of  the  County  Court 
was  brought  distinctly  under  the  judge's  notice.    The  ques- 
tion, therefore,  stands  in  my  opinion  on  precisely  the  same 
basis  as  if  the  want  of  jurisdiction  had  appeared  on  the  face 
of  the  proceedings.     But  my  judgment  proceeds  on  this^ 
that  those  who  seek  redress  must  apply  to  the  Court  with 
promptitude,  especially  where  the  application  is  one  of  this 
character.     In  the  present  case,  the  defendants  are  not 
entitled  to  relief  in  consequence   of  the   delay  in  their 
application.    My  brother  Martin  has  pointed  out  that  there 
is  nothing  to  prohibit.     There  has  been  a  judgment  and 
an  execution ;  the  money  has  been  paid  over  by  the  r^is- 
trar,  and  is  no  longer  within  the  control  of  any  Court ;  the 
suit  is  at  an  end,  and  the  possession  of  the  plaintiff's  attor- 
ney is  the  possession  of  the  plaintiff.      The  rule  must, 
therefore,  be  discharged. 

Martin,  B. — I  also  think  that  this  application  is  too 
late.  The  consideration  which  influences  me  is,  that  if 
this  money  was  paid  under  the  compulsion  of  process  finom 
a  Court  which  acted  without  jurisdiction,  a  remedy  is 
still  available  to  the  defendants,  by  an  action  against 
those  persons  whose  act  compelled   the  payment     Bat 

(a)  5  D.  &  L.  669. 
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where  there  has  been  a   trial,  jadgment  and   execution,        1863. 
and  the  money  has  been  paid  ov^,  I  am  unable  to  see      ^T^''''*^ 
how  a  writ  of  prohibition  can  issue,  or,  if  issued,  what       Dkkton 
object  It  can  attain.     There  is,   in  such  a  case,  nothing    Mabshall. 
to  prohibit.     The  forms  of  prohibition  shew  that,  before 
judgment,  the  prohibition  to  the  inferior  Court  is  to  pro- 
hibit the  holding  of  the   plea;  to   the  party  to  prohibit 
the  following  of  the  plea ;  after  judgment,  it  is  to  prohibit 
the  proceeding  on  the  judgment     The  latter  form  would, 
in  the  present  case,  be  a  mere  nullity.    If  this  point  had 
now  to  be  decided,  I  should  wish  to  see  some  other  autho- 
rity than  the  case  which  has  been  cited  (Jones  v.  OiDen)  in 
support  of  the  proposition  that  the  Court  can,  in  prohibition, 
enforce  the  repayment  of  money  which  has  been  paid  over 
by  a  proceeding  against  the  party,  or  issue  a  writ  of  restitu- 
tion.    I  do  not  understand  by  what  mode  this  could  be 
dibne,  except  in  those  cases  which  occur  in  the  old  entries. 
It  could  not  be  done  by  a  mere  order  or  rule  of  the  Court 
In  the  present  case,  after  a  step  had  been  taken  on  the 
judgment,  the  application  was  too  late. 

Chankell,  B. — I  also  think  that  this  rule  must  be  dis- 
charged, upon  the  ground  that  the  application  was  too  late. 
The  question  which  in  my  view  arises,  and  upon  which 
alone  I  desire  to  express  an  opinion,  is  what  locus  standi 
the  defendant  in  the  County  Court  has  obtained  by  apply- 
ing  at  chambers  for  a  summons  for  a  writ  of  prohibition. 
By  making  that  application,  I  think  that  he  placed  himself 
in  the  same  situation  as  if  the  Court  had  been  sitting  at 
the  time  when  the  summons  was  taken  out,  and  the  appli- 
cation had  been  made  to  the  Court  That  is  the  point  of 
time  which  appears  to  me  material.  I  think,  however, 
that  the  application  was  then  too  late. 

Rule  discharged. 
XX  2 
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Jan,  19.  Watson,  Southern  and  Mayer  v.  Georoe  Evans. 

?r™*^\?J,    DECLARATION.—That  the  defendant  and  William 

follows: — "On    "^^ 

demand,  we      Patrick  Evans  and  Georse  Thomas  Evans,  on  &c.,  made  their 

jointly  and  °  ^ 

seTerally  pro-    joint  and  several  promissory  note  in  the  words,  letters  and 

mifle  to  pay  to 

Messrs.  w.,  figures  following,  and  as  follows,  that  is  to  saj  : — 

or  tTtti^'  "  £100.  "  Leamington,  Dec-  2nd,  1858. 

m^OT  part  of        "  On  demand,  we  jointly  and  severally  promise  to  pay 

*^^^?_1^  Messrs.  Joseph  Watson,  Thomas  Southern  and  Daniel  Mayer, 

Hdds,  valid  or  to  their  order,  or  the  major  part  of  them,  the  sum  of  one 

promissory  ^       r 

note,  upon        hundred  pounds,  with  lawful  interest,  for  value  received* 

which  the  r  »  * 

three  payees  "  Geoi^  Evans, 

might  main- 
tain an  action.  ^'  William  Patrick  Evans, 

^'  Geoi^  Thomas  Evans.* 

That  the  said  makers,  by  the  said  names  following  in  the 

said  note  contained,  that  is  to  say,  Joseph  Watson,  Thomas 

Southern  and  Daniel  Mayer,  meant  the  plaintifis;  bat  the 

defendant  and  the  said  other  makers  did  not,  nor  did  either 

of  them,  pay  the  said  note. 

Demurrer,  and  joinder  therein. 

HayeSf  Serjt.  (C  E,  Coleridge  with  him),  in  support  of 
the  demurrer. — The  document  is  void  for  uncertainty.  Is 
the  money  to  be  paid  to  the  three  payees,  or  any  two  of 
them  ?  Again,  do  the  words  ''  or  the  major  part  of  them'' 
refer  to  the  payment  or  the  indorsement,  or  to  both? 
\PoUock,  C.  B. — Is  it  not  a  promise  to  pay  to  the  three 
persons  or  their  order,  or  the  order  of  the  major  part  of 
them  ?]  Suppose  two  of  them  said  ^'pay  to  us ;"  and  the 
other  said  *'  pay  all  three."    If  two  alone  sued,  could  the 
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maker  plead  in  abatement  the  non-joinder  of  the  third? 
Aastuning  that  the  promise  is  to  pay  all  three  provided 
they  agree,  if  not  to  pay  any  two  of  them,  suppose  they 
all  disagree,  and  each  says,  *«  Do  not  pay  to  the  other." 
[Martm^  B. — Payment  to  one  of  several  joint  creditors  is  a 
payment  to  alL]  The  general  rule  of  law  is  qualified  by 
the  ezpreas  words  of  the  contract.  In  Bayley  on  Bills, 
p.  34,  5th  ed.,  it  is  laid  down  that  **  uncertainty  as  to  the 
person  to  whom  the  payment  shall  be  made  will  prevent 
the  document  finom  being  a  bill  or  note ;  as  making  it  pay- 
able to  A.  or  B."  The  authority  there  cited  is  Blancken^ 
hagen  v.  BlundeU  (a),  where  Abbott^  C.  J.,  and  Hobrcyd^  J., 
agreed  that  such  a  document  cannot  be  a  promissory  note 
within  the  statute  [3  &  4  Anne,  c.  9,  the  promise  being 
conditional,  to  pay  A.  only  if  the  maker  had  not  paid  B. 
[MarHn  B. — Here  the  three  payees  are  suing,  which  dis- 
tinguishes the  case  finom  Bhmchenhagen  v.  BlundelL']  Who 
is  to  indorse  the  note,  the  three  or  any  two  of  them? 
[^Martin,  B. — The  words,  "  or  to  their  order,  or  the  major 
part  of  them,"  mean  the  order  of  all  three  or  of  any  two 
of  them.  The  words  "  or  the  major  part  of  them,"  must 
refer  to  the  last  antecedent  order,  ffilckf  B. — It  is,  ''I 
promise  to  pay  to  all  three  or  their  order,  but  I  allow  any 
two  to  sign  for  them  all."]  If  the  indorsement  may  be 
made  by  the  three,  or  any  two  of  them,  Blanckenhagen  v. 
Blundell  is  an  authority  that  the  document  is  not  a  pro- 
missory note  within  the  statute  3  &  4  Anne,  c.  9.  [Mar- 
tins  B.— There  cannot  be  any  doubt  in  this  case,  as  the 
three  payees  are  suing.  In  the  Author's  Life,  prefixed  to 
the  9th  edition  of  Noy's  Maxims,  by  Bythewood,  p.  viii., 
the  following  anecdote  is  related : — "  Three  graziers  at  a 
fair  left  their  money  with  their  hostess  while  they  went  to 
market:  one  of  them  returned,  received  the  money,  and 

(a)  2  B.  &  Aid.  417. 
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1863.        absconded ;  the  other  two  sued  the  woman  for  delivering 

^^p'^*^       what  she  received  from  the  three  before  thev  all  came  to 
Watson 

9.  demand  it  together.     The  cause  was  clearly  against  the 

woman,  and  judgment  was  ready  to  be  pronounced,  when 
Mr.  Noy,  not  being  employed  in  the  cause,  desired  the 
woman  to  give  him  a  fee,  as  he  could  not  plead  in  her 
behalf  unless  he  was  employed ;  and,  having  received  it,  he 
moved  in  arrest  of  judgment  that  he  was  retained  by  the 
defendant,  and  that  the  case  was  this :  the  defendant  had 
received  the  money  from  the  three  together,  and  was  not 
to  deliver  it  until  the  same  three  demanded  it ;  that  the 
money  was  ready  to  be  paid  whenever  the  three  men  should 
demand  it  together.  This  motion  altered  the  whole  pro- 
ceedings (a).] 

MeUish  appeared  for  the  plaintifls,  but  was  not  called 
upon  to  argue. 

Per  Curiam  {b). — There  must  be   judgment  for  the 

plain  tiffiu 

Judgment  for  the  plaintifis. 

(a)  See  Brandon  v.  Seatt^  7  E.  &  B.  234. 

(b)  PoUock,  C.  B.,  Martin,  B.,  and  Wilde,  B. 


Jan.  22.  ANONYMOUS. 


Thesizmonthfl    J.  HIS  was  an  application  to  the  Court,  to  direct  its  officer 

during  which 

a  writ  of  sum-    to  impress  the  renewal  seal  upon  a  writ  of  summons,  nunc 


mons  con- 


trnnes  in  foree,  P^  tunc,  as  of  the  19th  of  January,  1863. 

after  its  re- 
newal, are  to  be  computed  inclusiye  of  the  day  of  renewal. 

Therefore  where  a  writ  of  summons  was  onginallj  issued  on  the  23rd  of  January,  1861, 
and  successiyely  renewed,  the  last  renewal  being  on  the  19th  of  July,  1862,  and  on  Mondaj 
the  19th  of  JanuaiT,  1863,  the  officer,  on  being  applied  to,  declined  to  impress  tiie  renewal 
seal  on  the  writ: — The  Court  held  that  the  writ  ha^ expired,  and  refused  to  direct  the  officer 
to  impress  the  seal,  nunc  pro  tunc,  as  of  tbat  date. 
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The  original  writ  was  issued  on  the  23rd  January,  1861, 
and  under  sect  11  of  the  Common  Law  Procedure  Act, 
1852,  (15  &  16  Vict.  c.  76,)  it  had  been  renewed  succes- 
sively, on  the  22nd  of  July,  1861,  the  21st  of  January,  1862, 
and  the  19th  of  July,  1862. 

On  Monday,  the  19th  of  January,  1863,  application  was 
made  at  the  Writ  Office,  to  have  the  renewal  seal  affixed, 
but  the  officer  declined  to  affix  it,  on  the  ground  that  six 
months  had  elapsed  since  the  last  renewal. 

Channett,  B.,  was  applied  to  at  Chambers,  but  refused 
to  make  any  order, 

CfrigSts,  in  support  of  the  motion.— By  the  13  &  14 
Vict  c.  21,  s.  4,  the  word  "month,"  when  it  occurs  in  an 
act  of  parliament,  signifies  "  calendar  month, **  unless  words 
are  added  shewing  "lunar  month"  to  be. intended.  The 
question,  therefore,  is,  whether  the  six  months,  during 
which  the  renewal  writ  b  in  force,  are  to  be  calculated  in- 
clusively or  exclusively  of  the  day  on  which  it  is  renewed. 
The  1 1th  section  of  the  Common  Law  Procedure  Act,  1852, 
(15  &  16  Vict  c.  76),  enacts  that  "no  original  writ  of  sum- 
mons shall  be  in  force  for  more  than  six  months  from  the 
day  of  the  date  thereof  including  the  day  of  such  date ; 
but  if  any  defendant  therein  named  may  not  have 
been  served  therewith,  the  original  or  concurrent  writ 
of  summons  may  be  renewed  at  any  time  before  its 
expiration,  for  six  months  from  the  date  of  such  renewal, 
and  so  from  time  to  time  during  the  currency  of  the  renewed 
writ,  by  being  marked  with  a  seal,  bearing  the  date  of  the 
day,  month,  and  year  of  such  renewal,  such  seal  to  be 
provided  and  kept  for  the  purpose  at  the  offices  of  the 
Masters  of  the  said  Superior  Courts,  and  to  be  impressed 
upon  the  writ  by  the  proper  officer  of  the  Court  out  of 
which  such  writ  issued,"  &c.     Where  the  section  deals  with 
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the  time  during  which  the  original  writ  is  to  be  in  force,  it 
expressly  says  that  the  da;  of  its  date  is  to  be  included  in 
the  computation ;  but  where  it  deals  with  the  duration  of 
the  writ^  after  its  renewal,  no  such  words  occur.  In  the  case 
of  Black  V.  Chreeti  (a),  the  Court,  upon  a  precisely  similar 
application,  ordered  the  seal  to  be  affixed  nunc  pro  tunc 
The  authority  of  that  case  was  followed  by  CrompUm^  J.,  in 
an  *' Anonymous  Case'  (b),  in  the  Bail  Court  [HUde,  B.— 
The  point  was  not  in  either  of  those  cases  decided.]  That 
is  not  contended.  The  cases  do  shew,  however,  that  the 
Court  thought  the  point  doubtful,  and  on  that  ground  were 
unwilling  to  deprive  the  applicant  of  the  opportunity  of 
having  the  question  considered  by  a  Court  of  error.  If 
the  174th  rule  of  Hilary  Term  1853  applies,  the  plaintiff  is 
clearly  in  time.  [Wilder  B. — The  rule  cannot  control  the 
statute,  the  terms  of  which  are  imperative.]  There  is  no 
hardship  on  the  defendant  in  granting  this  application,  since 
he  could  still  raise  the  point  by  a  plea,  that  the  writ  had  not 
been  properly  renewed.  On  the  other  hand,  if  the  appli- 
cation be  refused,  the  plaintiff's  claim  is  for  ever  barred. 
[Martin^  B. — By  granting  the  application,  we  might  impose 
a  liability  on  the  defendant,  who  might  assume  that  it  was 
a  decision  in  the  plaintiff's  favour.  Pollock^  C.  B. — If  we 
entertained  any  doubt,  it  would  be  right  to  afford  the  parties 
the  opportunity  of  formally  raising  the  question  upon  the 
record.     We  think  the  point  is  free  from  doubt.] 

Per  Curiam  (c). — The  rule  must  be  refused. 

Rule  refused. 

(a)  15  C.  B.  262.  (c)  PoUoek,  C.  B^  MartM^  B., 

(ft)  24  L.  J.,  N.  S.,  Q.  B.  28.      Bramwellj  B.,  ind  WUde,  B. 


HILARY  TBBM^    26    VICT.  667 

1863. 


Hartland^  Public  Officer  of  The  Gloucestershire 
Banking  Company,  r.  Jukes  and  Others  (Executors 
and  Executrix  of  William  Steward^  deceased).  ^on.  23. 

X  HE  first  count  of  the  declaration  stated  that  the  said  C.,  being  about 

TX7"ii»         tr\  •        •      •  to  open  ftn 

William  Steward^  in  his  lifetime^  on  the  4th  day  of  Decern-  account  with 
ber,  A.  D.  1855,  by  his  promissory  note  now  overdue,  pro-  Companjf 
mised  to  pay  the  said  banking  Company  200/.  on  demand,  P^^J^* 
but  did  not  pay  the  same,  and  the  same  has  not  been  paid.  ^^4th^^ 

Second  count— That,  at  the  time  of  the  making  of  the  ?^^^''  b 
contract  hereinafter  mentioned,  the  said  William  Steward,  ^®  ^^  S.,  the 

•       ,  .       .      .  defendant, 

m   his  lifetime,  and  one  William  Courtney  made   their  jointly  and 
promissory    note    in    writing,   and    thereby   jointly    and  promised  to 
severally  promised  to  pay  to  the  said  banking  Company  S^mpany!  on 
200/.  on  demand,  and  then  delivered  the  same  to  the  said  l^Xli^' 
banking  Company;    and   the  said  W.  Steward   and    W.  ^^^^^ 
Courtney  then  also  made  and  signed  and  delivered  to  the  deUvered  to 

.  .  ,  the  Company  a 

said  banking  Company,  together  with  the  said  promissory  memorandnm 

stating  that 

note,  a  certain  instrument  in  writing  or  guarantee  in  the  the  note  was 
words  and  figures  following,  that  is  to  say : —  SmSeral* 

"  Memorandum. — ^That  the  joint  and  several  promissory  S^^kSg 
note,  dated  the  4lh  day  of  December,  1855,  given  by  us  ^^l^  ^ 
the  undersigned  William  Steward,  of,  &c.,  and  William  ^}^}lP'* 

Company 
should  be  at  liberty  at  any  time  thereafter  to  reeoyer  from  them,  or  each  of  them,  up  to  the 
full  amount  thereof  eveiy  sum  which  C.  should  at  any  time  thereafter  become  indebted  or 
liable  to  the  Company,  for  any  monies  paid,  lent  or  aaTanced  by  them  to  or  for  him ;  and  in 
case  of  the  Company  suing  on  the  note^  its  production  should  be  condusiye  eyidence  of  the 
amount  claimed  by  them  from  C.  being  due  and  owing  by  him.  The  bankins  account  was 
accordingly  opened  with  C,  and  on  the  31  st  December,  1855,  he  was  indebted  to  the  Com- 
pany in  17o/.  No  demand  of  payment  was  made,  or  balance  struck,  until  the  SOth  June,  1856, 
when  194/.  was  due  from  C.  to  the  Company.  A  balance  was  afterwards  struck  eyeiy  half- 
year,  the  Company  from  time  to  time  making  adyances,  and  C.  payine  money  into  the  bank 
with  which  his  account  was  credited.  The  sums  so  credited  exceeded  the  amount  of  the  note. 
The  account  continued  until  Februaiy,  1861,  when  it  was  closed  with  >  balance  due  to  the 
Company  of  175/.  In  March,  1862,  the  Company  commenced  an  action  against  the  defendant 
on  the  note : — Hddf  that  the  cause  of  action  was  not  baned  by  the  Statute  of  Limitations. 
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1868.        Courtney^  of,  &c.,  to  the  Gloucestershire  Banking  Com- 

_^^'"^'^*^      pany  for  200i  payable  on  demand,  is  so  given  by  us  and 

«•  each  of  us  as  a  further  and  collateral  security  to  the  said 

Jukes. 

banking  Company  for  the  banking  account  intended  to  be 

kept  by  the  said  W.  Courtney  with  them,  and  shall  be 
held  by  them,  and  they  shall  be  at  liberty  at  any  time 
hereafter  to  recover  thereon  from  us  and  each  of  us,  up  to 
the  full  amount  thereof,  all  and  every  sum  and  sums  of 
money  which  the  said  W.  Courtney  shall  or  may  at  any 
time  hereafter  become  indebted  or  liable  to  the  said  bank- 
ing Company,  for  or  by  reason  or  on  account  of  any 
monies  paid,  lent  or  advanced  by  the  said  Company  to 
or  for  or  on  account  of  the  said  W.  Courtney,  or  of  any 
bills  or  notes  discounted  for  or  bearing  the  acceptance, 
signature  or  indorsement  of  the  said  W.  Courtney,  or 
otherwise  howsoever,  with  interest,  commission  and  other 
usual  banker's  charges  thereon,  and  our  and  each  of  our 
liability  on  the  said  note  shall  not  be  withdrawn  while  the 
said  Company  shall  be  the  holders  of  any  bills  or  notes  so 
discounted  for  or  bearing  the  acceptance  of  the  said  W. 
Courtney,  although  the  same  may  not  be  at  maturity ;  and 
in  case  of  the  said  Company  suing  on  our  promissory  note, 
the  production  thereof  by  the  said  Company  shall  be  con- 
clusive evidence  as  against  the  said  W.  Steward  of  the 
amount  claimed  by  them  from  the  said  W.  Courtney  being 
due  and  owing  by  him  to  them,  and  they  shall  not  be  called 
.  upon  or  required  to  give  any  further  or  other  proof  of  the 
amount  so  claimed  by  theui  being  so  due  and  owing. — 
Dated  the  4th  day  of  December,  1855. 

«  W.  M.  Courtney. 

"  William  Steward." 
Averments :  that  the  prombsory  note  in  the  instrumcDt 
or  guarantee  mentioned  was  and  is  the  promissory  note 
above  mentioned;  and  that  the  banking  Company  in  the 
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instrument  or  guarantee  also  mentioned  was  and  is  the 
banking  Company  mentioned ;  and  that  the  said  W.  Steward 
in  the  said  instrument  or  guarantee  also  mentioned  was  the 
said  W.  Steward  (now  deceased)  mentioned ;  and  that^  for 
the  considerations  in  the  instrument  or  guarantee  men- 
tioned^ expressed  and  implied,  and  in  consideration  that 
the  banking  Company  would  suffer  and  permit  the  said  W. 
Courtney  to  open  a  banking  account  with  them  and  would 
give  him  credit  upon  the  same^  the  said  W.  Steward  then 
promised  the  banking  Company  to  do  and  perform  all 
things  in  and  by  the  instrument  or  guarantee  mentioned 
on  his  part  to  be  done  and  performed:  that  afterwards  the 
banking  Company  did  suffer  and  permit  the  said  W.  Court- 
ney to,  and  he  did  open  and  keep  a  banking  account  with 
the  said  banking  Company,  and  they  then  gave  him  credit 
on  the  same^  and  that,  whilst  he  kept  such  banking  account, 
he  became  indebted  and  liable  to  the  banking  Company  in 
a  large  sum  of  money,  to  wit,  the  amount  of  the  sum  men- 
tioned in  the  first  mentioned  promissory  note,  for,  by  reason 
and  on  account  of  divers  monies  paid,  lent  and  advanced 
by  the  said  Company  to,  for  and  on  account  of  the  said 
W.  Courtney,  and  of  divers  bills  and  notes  discounted  for 
and  bearing  the  acceptance,  signature  and  indorsement 
respectively  of  the  said  W.  Courtney,  and  otherwise,  with 
interest,  commission  and  other  usual  banking  chaises 
thereon.  And  although  the  banking  Company  have  done 
all  things  necessary,  and  all  things  and  conditions  have 
happened  and  been  performed  necessary,  and  all  times 
have  elapsed  and  passed  necessary  to  entitle  the  banking 
Company  to  be  paid  the  said  last  mentioned  sum  of  money 
by  the  said  W.  Courtney :  Yet  he  has  not  paid  the  same, 
or  any  part  thereof.  And  although  the  banking  Company 
did  all  things  necessary^  &c.,  to  entitle  the  banking  Com- 
pany to  have  their  last  mentioned  sum  of  money  paid  by 
the  said  W.  Steward  in  his  lifetime,  and  by  the  defendants 
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1868.  ^  executors  and  execatrix  as  aforesaid  after  his  death :  Yet 
the  said  W.  Steward  did  not  in  hb  lifetime,  nor  have  the 
defendants,  as  executors  and  executrix  as  aforesaid,  since 
his  death,  paid  the  same,  or  any  part  thereof,  but  the  same 
and  the  said  first  mentioned  promissory  note,  and  each  of 
them  and  every  part  thereof,  still  remains  unpaid  and  due 
and  owing  to  the  banking  Company,  &c. 

Pleas  (inter  alia). — Thirdly,  to  the  first  count :  that  the 
promissory  note  was  made  by  the  said  W.  Steward  and 
by  the  said  W.  Courtney  jointly  and  severally,  and  before 
this  suit  the  said  W.  Courtney  satisfied  the  said  note  and 
all  causes  of  action  in  respect  thereof  by  payment.  Fourthly, 
to  the  second  count:  that  the  said  W.  Steward  did  not 
promise  as  alleged.  Fifthly,  to  the  second  count:  that, 
before  this  suit,  the  said  W.  Courtney  paid  the  said  debts 
and  liabilities  in  which  he  was  so  indebted  and  liable  to 
the  said  banking  Company,  and  all  causes  of  action  in 
respect  thereof.  Sixthly,  to  the  whole  declaration;  that 
the  alleged  causes  of  action  did  not  accrue  within  six 
years  before  this  suit — Issues  thereon. 

At  the  trial,  before  Martin^  B.,  at  the  London  Sittings 
after  last  Trinity  Term,  the  following  &cts  appeared. — In 
the  year  1855,  one  William  Courtney,  being  about  to  open 
an  account  with  the  Gloucestershire  Banking  Company, 
they  required  of  him  some  security  for  monies  which  they 
might  fi*om  time  to  time  advance  to  him,  and  he  gave  them 
a  promissory  note,  dated  the  4th  December,  1855,  whereby 
he  and  William  Steward  (the  defendant's  testator)  joindy 
and  severally  promised  to  pay  the  banking  Company  20011 
on  demand  (which  is  the  promissory  note  mentioned  in  the 
first  count  of  the  declaration).  At  the  same  time  they 
signed  and  delivered  to  the  banking  Company  the  instru- 
ment or  memorandum  set  out  in  the  second  count  The 
banking  account  was  accordingly  opened  with  W.  Courtney, 
and,  on  the  31st  December,  1855,  he  was  indebted  to  i&e 
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banking  Company  upon  it  to  the  amount  of  173/.  U.  lid. 
No  demand  of  pajmeut  was  made,  nor  was  any  balance 
struck,  until  the  30th  June,  1866,  when  194il  58.  was  due 
from  W.  Courtney  to  the  banking  Company.  A  balance 
was  afterwards  struck  every  half  year,  the  banking  Com- 
pany from  time  to  time  making  advances  to  W.  Courtney, 
and  be  from  time  to  time  paying  money  into  the  bank  with 
which  his  account  was  credited  in  the  usual  way.  The 
sums  so  credited  exceeded  200/.  The  promissory  note  was 
never  carried  to  the  credit  of  Courtney  in  his  account  The 
account  continued  until  February,  1861,  when  it  was  closed 
with  a  balance  due  to  the  banking  Company,  of  which  a  sum 
of  172/.  remained  due  at  the  time  this  action  was  brought. 
The  defendants  were  required  to  pay  that  amount,  and,  not 
having  done  so,  this  action  was  commenced  on  the  28th 
March,  1862,  more  than  six  years  from  the  date  of  the  note. 

Upon  these  facts  the  learned  Judge  was  disposed  to  think 
that  the  remedy  on  the  note  was  barred  by  the  Statute  of 
Limitations,  and  that  there  was  no  contract  apart  from  the 
note,  inasmuch  as  the  memorandum  set  out  in  the  second 
count  was  only  explanatory  of  the  terms  upon  which  the 
note  was  given ;  and  his  lordship  directed  a  nonsuit,  reser- 
▼ing  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  172/. 

Maenamara,  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly,  on  the  grounds,  first,  that  the  promissory  note 
was  taken  out  of  the  Statute  of  Limitations  by  part  payments 
made  by  W.  Courtney;  secondly,  that  the  document  set 
forth  in  the  second  count  of  the  declaration  kept  alive  the 
remedy  of  the  banking  Company  on  the  promissory  note, 
and  prevented  the  statute  from  running  against  it. 

Collier  {Mureh  with  him)  shewed  cause,  in  the  present 
Term  (Nov.  21). — The  sole  question  is  whether  the  plain- 
tiff is  entitled  to  recover  on  the  promissory  note,  for  the 
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docament  set  out  in  the  second  count  does  not  amount  to  a 
contract,  but  is  a  mere  memorandum  of  the  terms  upon 
which  the  note  was  given.  The  promissory  note  was  not 
included  in  the  account,  and  no  payment  was  made  in 
respect  of  it,  but  it  was  a  mere  security  for  whatever  might 
be  due  from  W.  Courtney  to  the  banking  Company. 
\_BramtDeH,  B. — Suppose  the  agreement  had  been  to  gua- 
rantee the  payment  of  the  balance  from  time  to  time  due, 
and  the  account  went  on  for  ten  years  without  any  balance 
being  struck,  during  which  time  it  was  sometimes  in  favour 
of  the  customer  of  the  bank  and  sometimes  against  him, 
would  the  bank  be  barred  by  the  Statute  of  Limitations 
fix>m  recovering  the  amount  found  to  be  due  to  them  when 
the  balance  was  struck  ?]  The  statute  would  run  from  the 
time  the  balance  became  due,  not  from  the  time  it  was  first 
ascertained.  Either  nothing  has  been  paid  on  acconnt  of 
the  note,  or  the  payments  have  satisfied  it,  and  there  is  no 
agreement  that  it  shall  be  revived  whenever  a  balance  is 
found  due. 

MacnamarOf  in  support  of  the  rule. — The  manifest  in* 
tention  of  the  parties  was  that  the  promissory  note  and 
memorandum  should  be  read  together  and  constitute  one 
agreement.  There  was  no  cause  of  action  when  the  note 
was  given,  but  only  when  an  advance  was  made,  and  a  new 
cause  of  action  accrued  upon  each  subsequent  advance, 
otherwise  the  note  would  be  no  security.  This  case  is  not 
within  the  mischief  contemplated  by  the  Statute  of  Limita- 
tions, because  so  long  as  the  account  continues  no  presump- 
tion can  arise  that  the  note  has  been  satisfied.  [BramweUf  B. 
— According  to  the  argument  for  the  defendant,  a  cause  of 
action  arose  when  the  first  advance  was  made,  but,  when 
that  was  paid,  all  right  of  action  on  the  note  was  gone  for 
ever ;  whereas  the  very  object  of  the  note  was  to  provide  a 
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security  for  a  fluctuating  balance.]  Irving  v.  Veiteh  (a)  is  1868. 
an  authority  in  support  of  the  proposition  contended  for. 
The  judgment  of  the  Exchequer  Chamber  in  Webb  v. 
Spicer  {b)  assumes  (bat  if  tbe  agreement  and  the  promissory 
note  had  been  between  the  same  parties  they  would  have 
formed  one  contract  If,  in  this  casCj  the  memorandum 
had  been  written  on  the  back  of  the  promissory  note,  the 
instrument  could  not  have  been  declared  on  as  a  note,  but 
would  have  been  an  agreement,  and  must  have  been  stamped 
as  such :  Leeds  v.  Lancashire  {c\  Cholmeley  v.  DarUy  (d). 
The  14th  section  of  the  Mercantile  Law  Amendment 
Act  (19  &  20  Vict  c.  97)  does  not  apply  to  payment  by  a 
co-debtor  before  that  Act:  Jackson  v.  WooUey{e),  There 
having  been  no  direction  as  to  the  appropriation  of  the  pay- 
ments, it  must  be  taken  that  they  were  made  on  account  of 
the  existing  debt :  Hammersley  v.  Knawlys  (/)• 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  is  an  action  by  the  pubUc  officer 
of  the  Gloucester  Banking  Company  against  the  executors 
of  one  William  Steward.  The  first  count  is  upon  a  pro- 
missory note,  dated  the  4th  day  of  December,  1855,  made 
by  the  testator  and  one  William  Courtney,  whereby  they 
jointly  and  severally  promised  to  pay  the  banking  Company 
2O0/.  on  demand.  The  second  count  is  upon  a  special 
contract  alleged  to  be  contmned  in  the  instrument  here- 
after mentioned,  and  the  breach  is  for  non-payment  of  the 
money  secured  by  the  promissory  note.  The  important 
pleas  are,  the  Statute  of  Limitations  to  the  count  upon 
the  note,  and  non-assumpsit  to  the  second  count 

(a)  3  M.  &  W.  90.  (<Q  14  M.  &  W.  344. 

(h)  13  Q.  B.  894.  (0  8  £.  &  B.  784. 

(c)  2  Camp.  205.  (J)  2  Esp.  666. 


674  EXCUBQUBR   RSPOBTS. 

1863.  T^^  &ct8  were  these: — Id  the  year    1855,    William 

Courtney  proposed  to  open  a  banking  account  with  the 
Gloucestershire  Banking  Company,  and  thereupon  he  and 
the  testator,  as  his  surety,  executed  to  the  Company  the 
promissory  note  declared  on,  and  at  the  same  time  an 
instrument  in  writing  was  signed  by  them  and  delivered  to 
the  banking  Company.  It  was  in  the  form  of  a  memoran- 
dum, and  was  to  the  effect^  that  the  promissory  note  was 
given  as  a  further  and  collateral  security  to  the  banking 
Company  for  the  banking  account  intended  to  be  kept  by 
Courtney  with  them,  and  that  it  should  be  held  by  them, 
and  they  should  be  at  liberty  to  recover  thereon,  to  the 
full  amount  thereof,  all  the  money  which  Courtney  should 
at  any  time  thereafter  become  indebted  or  liable  to  the 
banking  Company  on  his  banking  account.  The  banking 
account  was  accordingly  opened,  and  on  the  31st  Decem- 
ber, 1855,  Courtney  was  indebted  to  the  bank  upon  it  to  the 
amount  of  173/1  1«.  lid.,  but  no  balance  was  then  struck. 
The  account  was  continued  down  to  February,  1861,  when 
it  was  closed  with  a  balance  due  to  the  banking  Company, 
of  which  a  sum  of  172L  b  now  due.  The  defendants 
were  required. to  pay  this  balance,  and,  this  not  being  done, 
this  action  was  brought  on  the  28th  March,  1862,  more 
than  six  years  from  the  date  of  the  note. 

The  cause  was  tried  before  my  brother  Martin  at  the 
sittings  at  Guildhall  after  last  Trinity  Term,  when  the 
learned  Judge  directed  a  nonsuit,  with  leave  reserved  to  the 
plaintiff  to  enter  a  verdict.  A  rule  for  this  purpose  was 
obtained,  and  the  case  has  been  aligned,  and,  after  much 
consideration,  we  have  arrived  at  the  conclusion  that  the 
Statute  of  Limitations  is  not  an  answer  to  the  first  count 
Had  the  security  been  in  the  form  of  a  bond  for  200^  and 
a  defeazance  to  the  effect  of  the  memorandum,  the  operation 
and  effect  of  the  security  would  have  been  clear ;  and  not» 
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withstanding  that  the  instrument  is  a  promissory  note 
payable  on  demand,  which  prima  facie  indicates  a  present 
existing  liability  enforceable  without  demand,  and  as  to 
which  the  Statute  of  Limitations  runs  from  the  date,  we 
think  we  are  bound  to  read  it  and  the  memorandum 
together  in  order  to  ascertain  the  true  meaning  and  cha- 
racter of  the  transaction.  It  is  clear  that,  until  an  advance 
was  made  by  the  banking  Company  to  Courtney,  no  action 
could  have  been  maintained  upon  the  note.  Until  then 
there  would  have  been  no  consideration,. and  until  there  was 
consideration  no  action  would  be  maintainable,  and  the 
Statute  of  Limitations  only  runs  from  the  time  when  the 
cause  of  action  accrued.  The  question,  therefore,  is,  when 
did  the  cause  of  action  accrue?  And  unless  it  accrued 
before  the  2nd  March,  1856,  the  statute  is  no  bar.  It  was 
contended  before  us  that  the  statute  began  to  run  from  the 
Slst  December,  1855,  by  reason  of  the  debt  of  173/.  Is.  I  Id.^ 
then  due  from  Courtney,  the  customer,  to  the  bank ;  but 
no  balance  was  then  struck,  and  certainly  no  claim  was  made 
by  the  bank  upon  the  defendant's  testator  in  respect  of  that 
debt ;  and  we  think  that  the  mere  existence  of  the  debt, 
unaccompanied  by  any  claim  by  the  bank,  would  not  have 
the  effect  of  making  the  statute  run  from  that  date. 

Our  judgment,  therefore,  is  that  the  rule  should  be  made 
absolute  to  enter  the  verdict  for  the  plaintiff. 

Bule  absolute^ 
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•^««-  16.  Hall  v,  Lund. 

In  1855,  S.,  X  HE  declaration  stated,  that  the  plaintiff  was  possessed  of 

fee  of  two  a  mill  and  premises,  called  *<Yew  Tree  Mill,"  situate  at 

one  to  p.,  who  ^^gfS^^f  in  the  county  of  York,  and  therein  carried  on  the 

Serein  the  ^^^®  *°^  business  of  a  paper  manufacturer,  and  by  reasoQ 

b^^  ^^The  ^^  ^*^  possession  thereof  the  plaintiff  was  entitled  to  the 

refuse  from  flow  of  a  Stream  or  watercourse  to,  into  and  through  his  s«d 

his  works  was        ^  *^ 

discharged  mill  and  premises,  for  the  use  and  enjoyment  of  the  same, 

drain,  partly  and  for  the  carrying  on  of  his  said  trade   and  business 

partly  covered,  thereon,  without  such  fouling  and  pollution  of  the  said 

stream  or  Stream  or  watercourse  as  hereinafter  mentioned :  Yet  the 

Soo^OT^^'  defendant  on  divers  days  and  times  wrongfully  and  injuri- 

yards  distant,  qusIv  caused  the  said  stream  or  watercourse  to  be  fouled  and 

and  upon  *' 

which  the         polluted  with  fibrous  matters,  pulp,  refuse,  drugs,  and  other 

other  mill  was  ^  ... 

situate.   This    noxious  materials,  liquids  and  fluids;  and  by  reason  thereof 

discharge  i  •  j  »  «  -■  •  j 

of  the  refuse  the  said  Stream  or  watercourse  ran  and  flowed  to,  into  and 

ftbout  seven  through  the  said  mill  atid  premises  of  the  plaintiff  in  sach 

n^ht  and^  ^^^^  ^"^  polluted  State  as  aforesaid,  whereby  the  plaintiff 

Stee^  ^  ^^  greatly  damaged  in  the  use  and  enjoyment  of  his  said 

1858,  P.  BUT-  mill  and  premises,  &c. 

rendered  his  * 

lease,  and  S.  Sixth  plea. — That  long  before  any  of  the  said  times,  when, 

cranted  a  new  -t  %    n         \  •     • 

lease  to  the       &c.,  and  before  the  plaintiff  had  any  estate,  right  or  title  Co 

defendant    In     ,...,,        ,  .  «  «•  •  i 

this  lease  the  the  said  mill  and  premises  or  any  part  thereof,  to  wit,  on  the 
dL^b^as  ^^(^  ^^y  o^  September,  1858,  one  Hugh  Shaw,  then  being 
imd^thrdemise  ^^^^  ^^  possessed  of  the  land  whereon  the  said  mill  and 

was  of  the 

S remises  *'  late  in  the  occupation  of  P."  There  was  a  clause  that  all  buildings  erected  by  the 
efendant  for  the  purfK>8e  of  bleaching  should,  at  the  end  of  the  term,  become  the  property 
of  S.  In  1858  the  plaintiff  purchased  both  miUs.  The  defendant  dischaised  the  refose  tram 
his  works  through  the  drain  into  the  stream  in  the  same  manner  that  P.  nad  formerly  dose. 
The  plaintijQ^  who  carried  on  in  the  other  mill  the  business  of  a  ptaper  maker,  brought 
an  action  against  the  defendant  for  polluting  the  stream. — Held,  that  the  lease  might  be 
explained  by  the  state  of  the  premises  at  the  time  it  was  granted,  and  the  mode  in  which 
they  had  been  previously  ei\joyed ;  and  that,  thus  explained,  there  was  an  implied  ^^rant  by 
S.  to  the  defendant  to  use  the  stream  for  the  purpose  of  his  business  of  bleaching  and 
therefore  the  plaintiff,  who  was  in  the  position  or  8.,  could  *p*i«*y^i>  no  action  against  the 
defendant.  * 
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premises  have  since  been  erected,  with  the  appurtenances,  1863. 
for  an  estate  not  yet  determined  but  still  in  force  and  exist- 
ence, and  being  also  then  seised  or  possessed  of  a  certain 
other  mill,  situate  higher  up  the  said  stream  or  watercourse 
(hereinafter  called  the  mill  of  the  defendant),  with  the 
appurtenances,  for  an  estate  not  yet  determined  but  still  in 
full  force  and  existence,  by  deed  demised  and  granted  to  the 
defendant  the  said  mill  of  the  defendant  with  the  appurte- 
nances, including  a  right  to  use  the  said  stream  or  water- 
course for  the  purposes  of  the  said  mill  of  the  defendant 
and  for  carrying  on  there  his,  the  defendant's,  trade  and 
business  of  a  bleacher,  for  a  certain  term  of  years  which  has 
not  yet  elapsed,  but  which  is  still  in  full  force  and  existence. 
And  the  defendant  under  and  by  virtue  of  that  deed,  before 
any  of  the  said  times,  when,  &&,  entered  and  became  and 
was  possessed  of  the  said  mill  of  the  defendant  with  the 
appurtenances,  and  continued  so  thereof  possessed  until  and 
at  the  said  several  times,  when,  &c. :  that  the  grievances 
compUned  of  were  uses  by  the  defendant  of  the  rights, 
easements  and  privileges  so  granted  to  him  as  aforesaid: 
that  all  the  estate,  right  and  title  of  the  plaintiff  of,  in,  and 
to  the  land  upon  which  the  said  mill  and  premises  in  the 
dedaration  mentioned  were  erected,  were  derived  by  the 
plaintiff  under  or  by  virtue  of  a  grant  or  conveyance  thereof 
from  the  said  Hugh  Shaw  to  the  plainti£^  made  after  the 
execution  of  the  said  deed  hereinbefore  mentioned,  and  after 
the  said  entry  by  the  defendant  hereinbefore  mentioned,  and 
that  the  said  mill  in  the  declaration  mentioned  was  erected 
by  the  plaintiff  on  the  said  land  after  such  grant  and  con- 
veyance as  last  aforesaid. — Issue  thereon. 

At  the  trial,  before  Wilde,  B.,  at  the  last  Yorkshire  Sum- 
mer Assizes,  it  appeared  that  the  plaintiff,  who  was  a  paper 
maker,  carried  on  his  business  at  a  mill,  called  **  Yew  Tree 
Mill,"  which  was  situate  on   a  natural   stream  or  water- 

Y  Y  2 
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1863.       course.     The  defendant,  who  was  a  bleacher,  carried  on  his 

^-J^]^      business  at  a  mill,  called  "Ridge  Mill,*  which  was  not 

,  »•  situate  on  the  stream  but  about  300  or  400  yards  from  it; 

Lund.  ^  ... 

and  the  water  which  he  used  in  his  business  was  not  taken 

from  the  stream,  but  fit)m  another  and  independent  source. 
After  the  water  thus  taken  had  been  fouled  by  the  process 
of  bleaching,  it  was  discharged  into  the  stream,  a  little 
above  the  plaintiff's  premises,  by  means  of  an  artificial  drain, 
partly  open  but  covered  up  for  several  yards  fix>m  the  de- 
fendant's premises.  This  discharge  of  refuse  water  took 
place  about  seven  times  a  fortnight,  and  caused  the  foaling 
of  the  stream  of  which  the  plaintiff  complained. 

On  the  part  of  the  defendant  it  was  proved  that  one 
Hugh  Shaw  was  formerly  the  owner  in  fee  of  both  the 
plaintiff's  and  the  defendant's  mill,  and  that  in  the  year 
1855  Shaw  leased  the  defendant's  mill  to  one  Matthew 
Pullan,  who  carried  on  therein  the  business  of  a  bleacher. 
In  the  year  1858,  the  defendant  agreed  to  take  from  Pullan 
his  business  and  premises,  and,  Shaw  having  assented  to  the 
arrangement,  in  the  September  of  that  year  Pullan  snr- 
rendered  his  lease  to  Shaw,  and  Shaw  granted  a  new  lease 
to  the  defendant. 

By  this  lease,  which  was  dated  the  28th  September,  1858, 
Shaw  demised  to  the  defendant  (who  was  described  as  a 
bleacher),  ''all  that  messuage  or  tenement,  with  the  garden, 
outbuildings  and  closes  or  parcels  of  land  therewith  occu- 
pied, containing,  with  the  said  garden  and  land  on  which 
the  said  buildings  are  erected,  9  acres  1  rood,  late  in  the 
occupation  of  Matthew  Pullan  and  his  undertenants,  &c., 
with  the  appurtenances":  habendum,  **  all  and  singular  the 
before  described  premises,  with  the  appurtenances,*  for  the 
term  of  eleven  years  from  the  first  of  January  then  next.  The 
lease  contained  a  covenant  by  the  defendant  to  repair  and 
keep  in  repair  all  the  interior  of  the  said  messuage,  edifices, 
and  buildings,  &c.,  and  also  "  all  and  singular  the  gate^ 
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stiles,  posts,  rails,  locks,  goits,  weirs,  sluices,  waterbanks,        1863. 

dams  and  reservoirs  for  water,  hedges,  ditches,  mounds,      ^^TT''^^ 

ponds,  trenches  and  fences  of  and  belonging  to  the  said  9. 

IjVkd. 
premises.''    The  last  clause  in  the  lease  was  as  follows: — 

''And  lastly,  it  is  expressly  understood  and  agreed  by  and 
between  the  parties  hereto,  that  all  improvements,  build- 
ings and  erections  made  and  built  by  the  said  lessee,  his 
executors,  &c.,  for  the  purpose  of  carrying  on  the  business 
of  bleaching,  are  at  the  end  of  the  said  term  to  become  and 
be  the  property  of  the  lessor,  his  heirs  and  assigns,  although 
expressly  erected  for  the  said  business." 

In  the  following  November,  the  defendant  entered  upon 
the  premises  under  the  lease,  and  carried  on  his  business 
there  in  the  same  manner  as  Pullan  had  previously  done. 
At  the  time  Pullan  quitted  the  mill,  the  premises,  including 
the  drain,  were  in  precisely  the  same  state  as  at  the  time 
this  action  was  brought. 

On  the  4  th  of  October,  1859,  the  plaintiff  purchased  of 
Shaw  the  fee  simple  in  possession  of  the  Yew  Tree  Mill, 
and  the  reversion  in  fee  of  the  defendant's  mill.  In  the 
year  1860,  the  plaintiff  converted  the  Yew  Tree  Mill,  which 
was  formerly  a  silk  mill,  into  a  paper  mill. 

It  was  submitted,  on  behalf  of  the  defendant,  that  the 
lease  of  the  28th  September,  1858,  contained  an  implied 
grant  of  a  right  to  use  the  stream  or  watercourse  for  carry- 
ing on  the  business  of  a  bleacher ;  and  the  learned  Judge, 
being  of  that  opinion,  directed  a  verdict  for  the  defendant 
on  the  sixth  plea,  reserving  leave  to  the  plaintiff  to  move 
to  enter  a  verdict  with  1«.  damages ;  the  defendant  to  be 
at  liberty  to  amend  the  plea,  if  necessary,  and  the  Court 
to  have  power  to  draw  inferences  of  fact. 

Mmiki  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that  neither  the  lease  to  the 
defendant,  nor  the  facts  proved,  supported  the  plea ;  against 
which 
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1868.  -Sfo'  and  W.  R.  Cole  now  shewed  cause. — ^The  plainiiff 

cannot  be  in  a  better  position  than  Shaw,  under  whom  he 
claims;  and  by  the  lease  of  the  28th  of  September,  18689 
Shaw  granted  to  the  defendant  a  right  to  use  the  stream  or 
watercourse  for  carrying  on  his  business  of  a  bleacher.  A 
way  appurtenant  to  land  will  pass  with  the  land  without 
any  express  grant ;  Beaudeley  ▼.  Brook  (a).  So  a  conduit 
to  a  house  over  the  land  of  the  grantor  will  pass  by  a  grant 
of  the  house  cum  pertinentiis :  Nicholas  y.  Chamberlam  (&). 
Again,  in  I\fer  ▼.  Carter  (js)  it  was  held  that  where  the 
owner  of  two  or  more  adjoining  houses  sells  and  conveys 
one  of  them  to  a  purchaser,  such  house  is  entitled  to  the 
benefit  and  is  subject  to  the  burthen  of  all  existing  drains 
communicating  with  the  other  house,  without  any  express 
reservation  or  grant  for  that  purpose.  In  order  to  ascertun 
what  passed  to  the  defendant  under  the  lease^  regard  must 
be  had  to  the  state  of  the  premises  at  the  time  the  lease 
was  granted  :  Hinchliffe  v.  The  Earl  o/KinnouI  {d),  RoberU 
V.  Karr  (e).  In  Blackesley  v,  Whieldan  (/)  Sir  •/".  Wigramt 
v.  C,  said :  **  The  general  principle  of  law,  that  where  a 
person  makes  a  grant  of  any  given  things  he  impliedly 
grants  that  also  which  is  necessary  to  make  the  grant  of 
the  principal  subject  efiectual,  does  not  admit  of  dispute  {g)i 
Pomfret  v.  Ricrofi  (h).  And  this  principle  is  carried  to 
the  extent,  that  the  implied  grant  entitles  the  lessee  to  what- 
ever is  necessary  to  the  full  enjoyment  of  the  subject  of  the 
grant :  Senhouse  v.  Christian^  (t).  Here  there  is  a  demise 
of  the  premises  '*  late  in  the  occupation  of  Matthew  Pullan," 
and  therefore  all  rights  passed  which  PuUan  enjoyed :  Vin. 
Abridg.,  tit  Grant  (Q). 

(a)  Cro.  Jac.  189.  (g)  See  Co.  Lit.  56  a,  163a; 

(b)  Cro.  Jac.  121.  8  Com.  Dig.  "Grant"  (E.  10); 
Ic)  1  H.  &  N.  916.  3  Bnrge  Com.  416. 
Id)  5  Bing.  N.  C.  1.  (A)  1  SanncL  320,  and  notes, 
(e)  1  Taunt.  495.  (t)  1  T.  R.560. 
(/)  1  Hare,  176.  180. 
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Monk,  MelKsh  and  Kemplay^  in  support  of  the  role. —  1863. 
There  is  no  implied  grant  of  a  right  to  foul  the  stream.  ^^JT^^ 
The  defendant  does  not  claim  an  easement  or  a  mere  right  »• 

to  use  the  water,  but  to  pollute  it  [Martin,  B. — It  is  not» 
strictly  speaking,  an  easement,  but  a  right  to  use  the  stream 
in  the  manner  in  which  it  was  enjojed  at  the  time  the  lease 
was  granted.]  Such  a  right  can  only  be  claimed  where  the 
user  has  been  apparent  and  continuous :  Gale  on  Easements, 
p.  85,  3rd  ed.  IChanneU,  B. — ^In  EuHxrt  y.  Cochrane  (a) 
the  House  of  Lords  confirmed  the  principle  of  the  decision 
in  JFyer  v.  Carter^  In  those  cases  the  question  was  not, 
as  here,  whether  the  occupier  of  one  tenement  had  a  right 
to  foul  a  stream  so  as  to  create  a  nuisance  to  his  neighbour, 
but  whether  the  one  could  deprive  the  other  of  a  servitude 
which  was  essential  to  the  enjoyment  of  his  property.  In 
both  those  cases  the  easement  upon  the  servient  tenement 
was  apparent  and  continuous,  and  a  great  deal  turned  on 
what  evidence  was  admissible  for  the  purpose  of  shewing  a 
grant.  Here  nothing  can  be  looked  at  except  the  terms  of 
the  lease  and  the  apparent  state  of  the  premises  at  the  time 
it  was  granted,  and  it  is  not  competent  to  inquire  how  they 
have  been  used.  {Martin,  B. — In  ascertaining  what  passed 
by  a  conveyance  evidence  may  be  given  of  the  state  of  the 
property  at  the  time  it  was  conveyed,  and  of  the  mode  in 
which  it  had  been  enjoyed.  Here  the  lessee  sees  a  drain, 
and  he  naturally  assumes  that  some  use  has  been  made  of 
it :  the  refuse  must  be  got  rid  of,  and  surely  evidence  may  be 
given  that  the  drain  was  reasonably  necessary  and  had  been 
used  for  that  purpose.]  Whatever  inference  may  be  drawn 
from  an  inspection  of  the  premises  maybe  made ;  but  the  ease- 
ment must  be  apparent  on  the  face  of  the  premises.  [PoUock, 
C.  B. — In  Ewart  v.  Cochrane  (a)  Lord  Campbell,  C,  said : 
*^  But  the  ground  on  which  I  proceed  is  this,  that  this  is  a 

(a)  4Macq.  Sc.  App.117. 
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1863,        servitude  which  the  grant  implies.     I  cannot  entertain  the 
slightest  donbt  npon  that.     I  mean  the  grant  accompanied 
with  the  enjoyment  which  existed  at  the  time  the  grant 
was  made.'*   Martin^  B.— In  Phear  on  the  Rights  of  Water, 
p.  73,  it  is  laid  down  that  "  whenever  the  owner  of  land 
divides  his  property  into  two  parts,  granting  away  one  of  them, 
he  is  taken,  by  implication,  to  include  in  his  grant  all  such 
easements  over  the  remaining  part  as  are  necessary  for  the 
reasonable  enjoyment  of  the  part  which  he  grants,  in  the 
form  which  it  assumes  at  the  time  he  transfers  it     If  the 
grantor  has  already  treated  this  portion  as  separate  property, 
the  mode  in  which  he  enjoyed  it,  or  allowed  it  to  be  enjoyed, 
affords  a  very  proper  indication  of  what  rights  over  his  re- 
maining land  he  intends  to  pass  as  accessory  to  it"    In  Gale 
on  Easements,  p.  85,  5th  ed.,  it  is  said,  that  by  apparent 
easement  must  be  understood  ^*not  only  those  which  must 
necessarily  be  seen,  but  those  which  may  be  seen  or  known 
on  a  careful  inspection  by  a  person  ordinarily  conversant  with 
the  subject"    That  observation  was  cited  and  approved  by 
the  Court  in  JF)/er  v.  Carter  (a).  There  was  no  evidence  that 
Shaw  was  aware  of  the  mode  in  which  Pullan  had  used  the 
stream.     General  words  in  a  lease,  such  as  "  appertaining" 
'^  belonging,"  will  not,  upon  a  severance  of  a  tenement,  pass 
such  a  right  as  that  now  claimed:  Dodd  v.  BurcheU(b), 
Gale  on  Easements,  p.  77,  5th  ed.     In  Wardle  v.  BrocUe- 
hurst  (c)  the  farm  was  conveyed  together  with  ''all  waters, 
watercourses,  easements  and  appurtenances  belonging  to,  or 
held,  used,  occupied  or  enjoyed  therewith."    Here  there  is 
no  implied  grant  by  Shaw  to  the  defendant  to  pollute  the 
water. 

Pollock,  C.  6. — I  am  of  opinion  that  the  rule  ought  to 

(a)  I  H.  &  N.  922.  (&)  1  H.  &  C.  118. 

ic)  1  E.  &  £.  1058.  1065. 
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be  di8chaif;ed.  The  question  is,  what  rights  passed*  to  the  1863. 
defendant  under  the  lease  granted  to  him.  Pullan,  the 
previous  lessee,  had  carried  on  the  business  of  a  bleacher 
upon  the  premises  in  question,  and  when  he  surrendered 
his  lease  a  new  lease  was  granted  to  the  defendant  of  the 
same  works  and  premises  for  the  purpose  of  bleaching.  I 
cannot  conceive  why  there  should  be  any  difference,  either 
on  technical  or  common  sense  grounds,  between  an  assign- 
ment of  a  lease  by  a  lessee  with  the  concurrence  of  the 
lessor,  and  a  surrender  of  a  lease  by  a  lessee  and  grant  by 
the  lessor  of  a  new  lease  of  the  same  premises.  If  PuUan 
had  assigned  his  lease  to  the  defendant,  it  is  clear  that  all 
rights  would  have  passed  to  him  which  PuUan  possessed 
under  that  lease,  and  it  seems  to  me  that  there  is  no  distinc- 
tion between  that  case  and  the  surrender  of  the  lease  and 
the  grant  of  a  new  lease  to  the  defendant. 

It  has  been  argued  that  no  apparent  easement  was 
granted  by  the  lease,  and  that  the  previous  mode  of  user  of 
the  premises  cannot  be  inquired  into;  but  I  think  that  we 
are  at  liberty  to  ascertain  the  mode  in  which  the  premises 
had  been  enjoyed  by  the  former  lessee ;  their  enjoyment  as 
bleaching  works  being  the  object  intended  by  the  lessor  in 
granting  the  lease.  It  is  conceded  that  the  former  lessee 
used  this  stream  for  the  purpose  of  carrying  off  his  refuse, 
and  I  cannot  see  any  difference  between  that  case  and  taking 
water  from  a  stream,  and  returning  it  in  a  foul  condition. 
It  is  said  that  it  is  turning  a  watercourse  into  a  drain,  but 
in  one  sense  all  watercourses  operate  as  drains.  But,  how- 
ever that  may  be,  the  lessor,  with  full  knowledge  of  the 
mode  in  which  the  premises  had  been  used  by  the  former 
lessee,  grants  to  the  defendant  a  new  lease  of  the  premises 
for  the  same  purpose :  and  the  plaintiff,  who  purchased  the 
reversion,  stands  in  the  same  position  as  the  lessor,  and 
cannot  derogate  from  his  own  grant. 
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1868.  MAirriNy  B. — I  am  of  the  same  opinion.    Shaw  coald 

grant  to  the  pluntiff  no  more  ri^t  than  remained  to  him 
after  his  lease  to  the  defendant ;  therefore  it  is  necessary  to 
ascertain  what  Shaw  granted  to  the  defendant.    As  a  general 
rule^  in  considering  what  is  granted  bj  a  lease,  the  parties 
have  a  right  to  prove  all  the  circumstances  connected  with 
the  state  of  the  property  at  the  time  of  the  demise.   Theie- 
forelthink  thatitwascompetent  tothedefeodant  toshewthat 
these  premises  were  leased  to  himfor  the  purposeof  bleaching, 
and  that  the  refuse  had  been  usually  carried  away  by  means 
of  this  stream.    If,  as  suggested  by  Mr.  KempUof,   there 
had  been  some  concealed  mode  whereby  the  former  lessee 
got  the  use  and  benefit  of  the  stream  without  the  know* 
ledge  of  the  lessor,  the  case  might  assume  a  different  com- 
plexion ;  but  the  circumstance  that  the  lessor  allowed  the 
former  lessee  to  dischaige  his  refuse  into  the  stream  is  a 
fiust  to  be  proved,  and,  that  being  proved,  there  is  no  doubt 
as  to  what  was  granted  by  the  lease.    Mr.  BIub  pointed  out 
that  the  demise  was  of  the  premises  as  in  the  occupation  of 
PuUan.     That  might  carry  the  case  a  little  further ;  but  I 
desire  to  rest  my  judgment  on  the  decision  of  the  House  of 
Lords  in  Etoart  v.  Cochrane  (a),  that  where  there  is  a  demise 
of  premises  with  which  certain  rights  have  been  usually  en- 
joyed, it  must  be  taken  that  the  lessor  has  granted  those 
rights.    It  is  not  necessary  to  consider  what  is  appurtenant 
or  what  is  not  appurtenant, — ^there  is  the  decision  of  the 
House  of  Lords  to  the  effect  which  I  have  stated.  This  may 
not  be  an  easement  in  the  strict  sense  of  the  term,  but  it  is 
in  point  of  fact  a  grant  of  a  right,  for  that  which  Shaw  granted 
to  the  defendant  was  the  premises  and  bleaching  works  as 
they  existed  at  the  time  PuUan  surrendered  his  lease.    I 
therefore  think  that  our  decision  b  both  consistent  widi 
good  sense  and  justice,  and  fiilly  borne  out  by  Ewart  v. 
Cochrane, 

(a)  4  Macq.  Sc.  App.  117. 
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Channell,  B. — I  am  also  of  opinion  that  this  rnle  ought 
to  be  diflchai^ged.  The  right  claimed  by  the  defendant  is 
not  strictly  speaking  an  easement,  but  a  right  founded  on  a 
particukr  grant;  and  therefore,  in  order  to  ascertain  what 
was  granted,  we  must  look  at  the  mode  in  which  the  premises 
were  enjoyed  at  the  time  of  the  grant  If  this  had  been  a 
secret  use  of  the  stream  of  which  the  lessor  had  no  know- 
ledge whatever,  that  might  have  altered  the  case,  as  my 
brother  Martin  observed,  but  there  is  nothing  to  lead  to 
that  conclusion ;  and  I  found  my  judgment  on  the  fact  that 
Shaw  knew  of  the  discharge  of  the  refuse  water  into  the 
stream. 

It  is  said  that  there  was  no  continuous  user  of  the  stream, 
but  I  cannot  attach  any  weight  to  that  aigument  In  order 
to  be  continuous,  the  user  need  not  be  on  every  day  in  the 
week ;  and  there  was  clearly  a  continuous  user  when  the 
refuse  was  discharged  into  the  stream,  on  an  average,  scTen 
times  a  fortnight.  I  should  have  come  to  the  same  conclu- 
sion independently  of  authority,  but  the  case  of  I\fer  v. 
Carter^  which  was  confirmed  and  its  principle  explained  by 
the  House  of  Lords  in  Ewart  v.  Cochrane^  compels  me  to 
come  to  this  conclusion. 

Wilde,  B. — ^I  agree  with  the  rest  of  the  Court;  but 
I  by  no  means  mean  to  say  that  in  every  case  of  a  new  de- 
mise the  premises  may  be  used  with  all  the  liberties  and 
privileges  enjoyed  by  the  former  lessee.  It  seems  to  me 
that,  in  cases  of  implied  grant,  the  implication  must  be  con- 
fined to  a  reasonable  use  of  the  premises  for  the  purpose  for 
which,  according  to  the  obvious  intention  of  the  parties, 
they  are  demised.  Some  uses  are  obvious  enough.  A 
demise  of  a  brewery  would  carry  with  it  the  right  to  use 
the  premises  for  brewing ;  although  that  might  be  a  nuisance 
to  the  lessor  or  his  assigns.     So,  if  a  mill  were  demised  the 
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1868.        lessee  would  have  a  right  to  grind  there,  although  the  noise 

^^"^"^^^      might  annoy  the  lessor  or  his  assigns.    If  so,  why,  in  the 

9,  case  of  a  demise  of  bleaching  premises^  may  there  not  bean 

Lund. 

implied  grant  that  they  may  be  used,  as  they  have  been 
theretofore  used,  for  the  purpose  of  bleaching?  Each  case 
must  depend  on  its  own  circumstances  and  the  intention 
of  the  parties,  to  be  ascertained  from  the  character,  state, 
and  use  of  the  premises  at  the  time  of  the  grant,  and  in  this 
case  there  is  no  doubt  of  the  intention  of  the  parUes  to  be 
derived  from  the  exbting  circumstances. 

Rule  dischaiged. 


Jan,  31.  John  Mettehs  v.  Brown. 

In  ejectment     jjj JECTMENT  to  recover  possession  of  meadow  ground 

bytneplaintiflj         ,  «  .  n  i        .       i 

as  adminiB-      ^^^  two  cottages,  &c..  Situate  at  Seaworthy,  m  the  cooDty 

^f^hSw*  ^^  ^^®  *"*'»  '^^fo^e  Williams,  J.,  at  the  last  Devon  Sum- 
c5  ^rSad  °  ™®'  Assizes,  the  plaintiff,  who  claimed  as  administrator  of 
sought  to  be      his  mother,  Elizabeth  Metters,  proved  that  from  the  year 

recoyered  from  ^  *  " 

the  Tear  1818    1818  Until  her  death  in  1847  she  was  in  possession  of  the 

nntilher  i      j  •  - 

death,  and  in    land  m  question ;  and  that  about  forty  years  ago  she  built 

Older  to  rebut  .      .  /%      «  .  »      t      i-      i  i 

the  presnmp-  two  cottages  upon  It,  m  one  of  which  she  lived  up  to  the 
ui^fee,  thr**^  ^^™®  of  1^^'  death,  and  the  other  she  let  to  successive 
Jjid^^rf*^    tenants  who  paid  her  rent.     The  plaintiff  also  proved  that 

the  loss  of  the 

original,  gave  seoondaxy  evidence  of  an  assignment  to  his  mother  of  the  premises  in  question 
for  the  remainder  of  a  term  of  ninety-nine  years,  subject  to  two  lives ;  but  thoe  was  no 
evidence  of  the  creation  of  the  term.  It  also  appeared  that  the  plaintiff  had,  in  his  mother^s 
lifetime,  mortgaged  the  premises  to  a  person  wnose  interest  vestied  in  the  defendant 

Hdd. — Firsts  that  there  was  evidence  for  the  juiy  of  the  existence  of  a  term,  and  that  they 
might  presume  that  the  possession  of  the  plaintiff's  mother  was  referable  to  that  teim  and 
not  to  a  seisen  in  fee. 

Secondly,  that  the  plaintiff  was  not  estopped  by  his  mortgage  in  hia  mother's  lifetime  from 
setting  up  the  term. 
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about  twenty-five  years  ago  his  cottage  was  destroyed  by 
fire,  when  the  deed  under  which  his  mother  held  the  pre- 
mises was  bumL  Evidence  was  then  given  of  the  execu- 
tion and  attestation  of  the  deed,  and  that  it  was  an  assign- 
ment by  one  Thomas  Metters  to  the  plaintiff's  mother  of  a 
lease  granted  in  1798  by  the  guardian  of  Sir  A.  Moles- 
worthy  an  infant,  to  one  Richard  Metters  for  a  term  of 
ninety-nine  years,  subject  to  two  lives.  A  draft  of  this 
lease  was  produced,  and  it  was  proved  that  search  had  been 
made  in  the  proper  quarters,  but  neither  the  original  or  a 
counterpart  could  be  found.  Entries  were  produced,  in  the 
handwriting  of  a  deceased  steward  of  Sir  A.  Molesworth,  of 
the  receipt  of  rent  in  1801  and  the  four  following  years 
from  Richard  Metters  for  the  premises  in  question,  in  which 
they  were  described  as  held  for  two  lives.  In  June,  1861, 
the  plaintiff  obtained  letters  of  administration  to  his  mother's 
effects. 

The  defendant  proved  that  the  plaintiff  in  the  year  1844, 
ID  his  mother's  lifetime,  had  executed  a  mortgage  in  fee  of 
the  premises  in  question  to  one  Jago.  The  mortgage  deed 
contained  a  covenant  by  the  plaintiff,  in  the  usual  form, 
that  he  had  good  title  and  right  to  convey.  It  was  admitted 
that  the  interest  of  Jago  in  the  premises  in  question  had 
vested  in  the  defendant ;  and  that  the  plaintiff  had  three 
sisters,  children  of  his  mother. 

It  was  objected,  on  behalf  of  the  defendant,  first,  that  the 
plaintiff  had  not  shewn  any  title  in  himself,  inasmuch  as,  his 
mother  having  been  in  possession  in  her  lifetime,  the  legal 
presumption  was  that  she  was  seised  in  fee,  and  there  was 
no  sufficient  evidence  that  she  held  under  a  lease  for  years : 
secondly,  that  the  plaintiff  was  estopped  by  his  mortgage  to 
Jago  fix>m  claiming  title  under  a  lease  for  a  term  of  years. 
A  verdict  was  found  for  the  plaintiff,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 
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1868.  CaJUer,  in  ihe  present  Term,  obtained  a  rule  nia  acond- 

^^^^     ingly;  against  which 


B&OWH. 


Montague  Smith  {C.  A.  Turner  with  him)  shewed  cause 
(Jan.  24). — First,  there  was  evidence  that  the  plaintiff^s 
mother  was  possessed  of  the  premises  in  question  for  a  term 
of  years^  determinable  on  lives,  which  has  vested  in  the 
plaintiff  as  her  administrator.     It  appeared  that  she  had 
built  two  cottages  on  the  land,  one  of  which  she  occupied 
and  the  other  she  let,  and  thereupon  it  was  objected  that 
the  legal  presumption  was  that  she  was  seised  in  fee.    But 
that  presumption  was  rebutted  by  evidence  that  she  was 
possessed  of  a  chattel  interest  only.     It  is  true  neither  the 
deed  creating  the  term  nor  the  assignment  were  produced, 
but  their  nonproduction  was  accounted  for,  and  secondary 
evidence  given  of  their  contents.    [Martin,  B. — How  can  it 
be  said  that  there  was  no  evidence  for  the  jnry  ?]    Assuming 
that  there  was  evidence  of  the  existence  of  a  term,  it  vested 
with  plaintiff  as  administrator.     By  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  s.  12,  an  estate  per  autre  vie,  where  there  is 
no  devise  and  no  special  occupant  thereof,  shall  go  to  the 
executors  or  administrators  of  the  party  who  had  the  estate 
thereof  by  virtue  of  the  grant,  and  shall  be  assets  in  their 
hands  (a)  :  Williams  on  Executors,  vol.  1,  p.  603,  5th  ed. 

Secondly,  the  plaintiff,  who  claims  as  administrator  of 
hb  mother,  is  not  estopped  by  his  mortgage  in  her  lifetime 
from  setting  up  the  term.  Though  an  estoppel  may  bind  a 
party  who  claims  in  one  character,  it  will  not  have  that 
effect  where  he  claims  in  a  different  right  Thus,  where  an 
executor  de  son  tort  verbally  agreed  with  the  landlord  of 
the  intestate  to  deliver  up  the  premises  demised,  and  after- 
wards took  out  letters  of  administration,  it  was  held  that  he 

(a)  There  18  a  similar  proTision     the  laws  with  respect  to  wills: 
in  the  Act  for  the  amendment  of     7  Wm.  4^1  Vict  c  26,  s.  6. 
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was  not  concluded  froro  bringing  an  action  of  ejectment  1863. 
against  the  landlord  who  bad  actually  obtained  possession 
under  the  agreement :  Doe  d.  Hornby  v.  Glenn  (a).  In 
Midjdkton^e  Ca»e{b),  it  was  adjudged  ''that  an  executor 
before  probate  might  release  an  action  although  before  pro- 
bate he  could  not  have  an  action,  for  the  right  of  the  action 
is  in  him ;  but  if  A.  releases  and  afterwards  takes  adminis- 
tration,  it  shall  not  bind  him,  for  the  right  of  the  action  was 
not  in  him  at  the  time  of  the  release."  So  a  party  suing  as 
executor,  in  an  action  of  debt  upon  a  bond,  will  not  be 
estopped  by  having  been  barred  in  an  action  upon  the  same 
bond,  when  he  sued  as  administrator;  but  he  may  shew 
that  the  letters  of  administration  have  since  been  repealed : 
JRobinson's  Caee{c).  In  Com.  Uig.  tit.  *' Estoppel^'  (C),  it 
is  said : — '<  So  an  heir,  who  claims  as  heir  of  his  father, 
shall  not  be  estopped  by  an  estoppel  upon  him  as  heir  of 
his  mother."  [Channett^  B. — A  declaration  made  by  a  per- 
son who  afterwards  assumes  and  is  sued  in  the  character  of 
administratrix  cannot  be  used  as  an  admission  made  by  a 
party  in  the  cause,  although  she  may  combine  the  character 
of  cestui  que  trust  with  that  of  administratrix :  Leyge  v. 
Edmonds  {dy\ 

ColUer  and  Kingdon^  in  support  of  the  rule. — First,  the 
plaintiff  has  failed  to  prove  that  there  was  an  outstanding 
term  in  his  mother,  which  has  vested  in  him.  There  is  no 
evidence  of  the  creation  of  a  term  by  the  owner  in  fee. 
\Pdllock^  C.  B.— The  plaintiff's  mother  was  shewn  to  have 
been  in  possession  of  the  land.]  That  raised  a  presumption 
that  she  was  seised  in  fee.  There  was  secondary  evidence 
of  an  assignment  by  Thomas  Metters  to  the  plaintiff's 
mother  of  a  lease  granted  in  1798,  but  there  was  no  evi- 

(a)  1  A.  &  E.  49.  (c)  5  Bep.  32  h. 

{h)  6  Rep.  28  b.  (d)  26  L.  J.  Chan.  12^. 
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dence  that  she  held  the  premises  in  question  under  that 
lease.  It  was  not  shewn  that  Thomas  Metters  was  ever  in 
possession,  or  that  he  derived  any  title  from  Richard  Metters 
who  in  1801  had  paid  rent  to  Sir  A.  Molesworth.  [Mariin, 
fi. — There  was  evidence  of  an  assignment  to  the  plaintiff*s 
mother  of  a  lease  for  years,  subject  to  lives,  and  a  jury 
might  infer  that  the  mother's  possession  was  referable  to 
that  lease  and  not  to  a  seisen  in  fee.]  It  was  not  shewo 
that  the  assignment  was  made  by  a  person  who  had  a  right 
to  make  it. 

Secondly,  the  plaintiff  is  estopped  from  setting  up  the 
term.  In  general,  a  mortgagee  is  estopped  fix>m  deny- 
ing the  title  of  his  mortgagor.  A  mortgagor  is  equally 
estopped,  as  between  himself  and  his  mortgagee,  from  settiog 
up  the  title  of  a  third  person :  Doe  d.  Offk  v.  Vicken  (a). 
Then^  does  it  make  any  difference  that  the  plaintiff  is  suing 
as  administrator  of  his  mother  ?  It  is  submitted  that  it  does 
not.  Suppose  his  mortgagee  had  brought  ejectment  against 
him  in  his  mother  s  lifetime.  Doe  d.  Ogk  v.  Vickers  is  an 
authority  that  he  could  not  have  set  up  his  mother  s  title  as 
against  the  mortgagee.  The  plaintiff  is  bound  to  prove 
that  there  was  an  outstanding  term  in  his  mother,  and  that 
it  vested  in  him  as  her  administrator ;  but  the  moment  he 
proves  the  first  proposition  he  is  as  much  estopped  from 
setting  up  the  term  as  he  would  have  been  in  his  mother's 
lifetime.  In  taking|)out  administration,  the  plaintiff  was  a 
mere  volunteer.  lie  has  also  a  beneficial  interest  as  one  of 
the  next  of  kin,  and  to  that  extent  at  least  he  is  estopped. 
In  Doe  d.  Hornby  v.  Glenn  (b\  the  agreement  was  not  under 
seal,  and  that  case  may  be  supported  on  the  ground  that  it 
was  not  a  valid  surrender  within  the  Statute  of  Frauds.  In 
a  note  to  Middkton's  Case  (c)  its  authority  is  doubted,  and 
reference  is  made  tq  Whitehall  v.   Squire  {(T^  where  the 

(a)  4  A.  &  E.  7S2.  (c)  5  Rep.  2S  h. 

Ih)  1  A.  &  E.  49.  (d)  1  Salk.  295. 
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majority  of  the  Court  held  that  an  administrator  cannot       i863. 
bring  trover  for  a  chattel  after  his  consent,  before  adminis-      -u^^^s 
tration  granted,  that  the  defendant  should  have  it.  [Martin^  ^' 

B. — ^There  the  plaintiff  agreed  that  the  defendant  should 
keep  the  chattel  in  part  satis&ction  of  the  expense  he  had 
incurred  in  burying  the  intestate.  Channel^  B. — That 
case  is  thus  explained  in  Williams  on  Executors,  vol.  1, 
p.  355,  5th  ed. : — "  The  principle,  however,  of  this  decision 
appears  to  have  been,  that  the  plaintiff,  being  a  particeps 
criminis  in  the  veiy  act  of  which  he  complained,  should  not 
be  permitted  to  recover  upon  it  against  the  person  with 
whom  he  colluded.'^  In  Smith  v.  Morgan  (a),  TindaU  C.  J., 
ruled  that  the  declarations  of  a  party  suing  as  a  representa- 
tive of  others,  made  before  he  became  such,  are  evidence. 
\Pottocky  C.  B. — In  that  case  the  plaintiff,  on  whose  behalf 
the  objection  was  taken,  obtained  the  verdict,  so  that  there 
was  no  necessity  for  questioning  the  law  as  laid  down  by 
Tindal^  C.  J.  In  Fenwick  v.  Thornton  (b\  Abbott,  C.  J.,  ruled 
that  the  declarations  of  a  party  suing  as  assignee  of  a  bank- 
rupt, made  before  he  became  such,  are  not  admissible 
against  him.] — They  also  referred  to  Pickard  v.  Sears  (c). 

Cur.  adv.  vult, 

Channell,  B.,  now  said. — This  was  an  action  of  eject- 
ment, which  was  tried  before  my  brother  Williams  at  the 
last  Devonshire  Summer  Assizes,  when  a  verdict  was  found 
for  the  plaintiff,  and  leave  was  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit. 

The  action  was  brought  to  recover  possession  of  a  piece 
of  land,  consisting  of  about  an  acre  and  a  half  upon  which 
two  cottages  and  some  outhouses  were  built.    The  plaintiff 

(a)  2  Moo.  &  B.  2^7.  (b)  Moo.  &  M.  51. 

(e)  6  A.  &  E.  469. 

▼OL.  I. — ^H.  &  0.  Z  Z  EXCH. 
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sued  as  administrator  of  his  mother,  and  he  sought  to  recover 
the  premises  in  question  by  reason  of  a  term  of  which  it  was 
said  his  mother  died  possessed,  and  which  devolved  upon 
him  as  her  administrator,  and  continued  to  subsist  at  and 
after  the  time  when  the  action  was  brought  Administra- 
tion had  not  been  taken  out  by  the  plaintilBF  until  nearly 
fourteen  years  after  his  mother's  death;  and  the  defence 
was  that  the  defendant  had  been  in  possession  of  the  pre- 
mises under  a  mortgage,  dated  the  9th  January,  1844,  by 
the  plaintiff,  in  his  mother's  lifetime,  to  one  Jago,  whose 
interest  had  vested  in  the  defendant.  Two  objections  were 
made  by  the  defendant  to  the  plaintiff's  right  to  recover: 
first,  that  there  was  no  evidence  on  the  part  of  the  plaintiff 
to  establish  the  existence  of  the  term ;  and  secondly,  assum- 
ing that  there  was,  the  plaintiff  was  estopped  frovtk  setting  it 
up  by  reason  of  the  mortgage. 

The  first  question,  therefore,  is  whether  there  was  any 
evidence  of  the  existence  of  a  term.  It  appeared  that  the 
plaintiff's  mother  in  her  lifetime  was  in  possession  of  the 
land  ;  that  she  built  upon  it  two  cottages,  in  one  of  which 
she  lived,  the  other  she  let,  and  received  the  rent.  There 
was,  therefore,  evidence  from  which  it  would  be  presamed 
that  she  was  seised  in  fee,  unless  her  title  was  cut  down  or 
explained.  It  was  necessary  for  the  plaintiff  to  rebut  the 
presumption  of  a  seisin  in  fee,  and  shew  that  his  mother  had 
only  a  chattel  interest  for  a  term  which  subsisted  at  and 
after  the  commencement  of  the  action.  No  deeds  were 
produced,  and  in  order  to  account  for  their  non-productioo 
the  plaintiff  proved  that  about  twenty-five  years  ago  his 
cottage  was  destroyed  by  fire,  when  the  deed  under  which 
his  mother  held  the  premises  was  burnt.  Parol  evidence 
was  then  admitted  to  shew  what  interest  the  plaintiff's  mother 
took ;  and  it  appeared  that  she  had  an  assignment  of  a  lease 
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granted  in  1798,  for  a  term  of  99  years,  subject  to  two  lives. 
A  draft  of  that  lease  was  produced,  and  it  was  proved  that 
search  had  been  made  in  the  proper  quarters  for  the  original 
or  a  counterpart,  but  neither  could  be  found.  No  objection 
was  made  to  the  admissibility  of  the  parol  evidence,  and 
therefore  the  case  is  the  same  as  if  deeds  had  been  produced 
tallying  with  that  evidencCi  It  is  true  that  one  witness 
stated  that  the  term  of  99  years  was  subject  to  three  lives, 
but  that  in  our  view  makes  no  difference.  It  was  said  by 
the  defendant's  counsel,  and  truly,  that  there  was  no  evidence 
of  the  creation  of  the  original  term  of  ninety-nine  years,  but 
it  was  proved  that  the  steward  of  the  Molesworth  family  had 
received  from  Richard  Metters  rent  in  respect  of  the  premises 
in  question,  and  it  is  impossible  to  deny  that  the  enjoyment 
of  them  by  the  plaintiff's  mother  was  a  righful  enjoyment 
under  the  assignment  of  which  parol  evidence  had  been 
given.  It  therefore  seems  to  us  that  there  was  evidence 
that  a  term  of  years  existed ;  and  that  removes  the  first 
objection. 

The  second  point  is  whether,  assuming  there  was  evidence 
of  an  existing  term,  the  plaintiff,  as  administrator  of  his 
mother,  is  estopped  by  his  mortgage  of  the  premises  in  her 
lifetime  from  setting  up  that  term.  We  think  he  is  not. 
In  Doe  d.  Hornby  v.  Glenn  (a),  which  was  cited  on  the  argu- 
ment, it  was  held  that  an  agreement  entered  into  by  an 
executor  de  son  tort  did  not  bind  him  after  he  had  become 
rightful  administrator.  In  our  opinion  the  plaintiff,  who 
sues  as  administrator  of  his  mother,  must  be  considered  in 
the  position  of  a  stranger,  and  therefore  the  rule  as  to 
estoppel  does  not  apply ;  for  whenever  a  person  sues,  not  in 
his  own  right,  but  in  right  of  another,  he  must  for  the  pur- 
pose of  estoppel  be  deemed  a  stranger.  The  authorities 
on  the  subject  axe  not  very  distinct,  but  reference  may  be 

(a)  1  A.  &  E.  49. 
zz  2 
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1863.        made  to  Com.  Dig.  ^^  Estoppel"  (C),  where  it  is  laid  down, 
that  generally  a  stranger  shall  not  be  bound  by  an  estoppel 
For  these  reasons  we  think  that  the  rule  ought  to  be 
discharged. 

Rule 


'^^^'  ^®-  Mabia  Howabth  v.  Bbown. 

T^^^t^twds   -''  ^^^  ^^  *°  action  against  the  acceptor  of  two  Mils  of 
a  matter  of       exchange,  and  on  accounts  stated.     The  declaration  was 

defence  wnicn  ^ 

in£B<!taxoBe     delivered  on  the  26th  October,  and  the  defendant  then 

after  the  last 

pleadu^,  the  pleaded  to  the  counts  on  the  bills,  a  denial  of  the  acceptance, 

nnder2d'R^.  &nd  to  the  count  on  accounts  stated,  never  indebted.     On 

1863,  confess  ^^  ^"^^  November,  the  defendant  obtained  a  Judge's  order 

^^^Sment  ^^'  *^®^®  ^^  withdraw  those  pleas,  and  plead  a  defence 

SL^  hi?'  ^^^^^  the  164th  section  of  The  Bankruptcy  Act,  1861. 

contains  no  On  the  1 8th  November  the  defendant  accordingly  pleaded 

allegation  that  c?  ^  • 

the  matter  of    as  follows : — ''  And  the  defendant  says,  that  he  was  daly 

defence  arose  , 

after  the  last  adj  udged  a  bankrupt,  and  that  afterwards,  and  after  the  com- 
mencement of  this  action,  he  passed  his  final  examination 
and  obtained  his  order  of  discharge :  that  the  bilk  were 
drawn  and  accepted  by  the  defendant  as  a  security  for  a 
debt  due  from  him  and  proveable  under  the  bankruptcy,  and 
were  made  and  accepted,  and  the  causes  of  action  in  the 
declaration  mentioned  accrued,  pending  the  proceedings  in 
such  bankruptcy ;  and  the  consideration  for  the  aoceptances 
was  the  said  debt  so  proveable,  and  no  other  considecation; 
and  the  said  accounts  stated  were  stated  of  and  conoeming 
the  money  payable  under  the  said  bills.* 

On  the   1st  of  December,  the  plaintiff  deliveied  the 
following  replication : — ^  The  plaintiff  confesses  the  trnth 


pleading. 


HOWARTH 
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of  the  matten  contained  in  the  said  plea  of  the  defendant 

hj  him  above  pleaded  after  the  last  pleading  herein,  and 

she  prajs  judgment  for  her  costs  of  suit  in  this  behalf    On  «. 

the  4th  of  December,  the  plaintiff  signed  judgment  for  her 

costs.  The  defendant  then  took  out  a  summons  at  Chambers 

to  set  aside  the  judgment,  which  was  heard  before  ilfar<iii,6«, 

who  referred  the  matter  to  the  Court 

C  PoUock  now  moved  for  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  the  replication  or  confession,  and  the 
judgment  signed  thereon,  should  not  be  set  aside  for  irre- 
gularity.— Under  the  old  practice,  on  a  plea  puis  darrein 
continuance  the  plaintiff  was  entitled  to  discontinue  his 
action  without  payment  of  costs :  Woollen  ▼•  Snaih  (a),  but 
there  is  no  case  which  decides  that  a  plaintiff  who  abandons 
his  action  can  sign  judgment  for  his  costs.  [Afartm,  B. — 
The  69th  section  of  the  Common  Law  Procedure  Act, 
1852,  provides  that  where  a  plea  puis  darrein  continuance 
has  heretofore  been  pleadable,  ^'  the  same  defence  may  be 
pleaded,  with  an  allegation  that  the  matter  arose  after  the 
last  pleading."  Then  by  rule  23 :  **  When  a  plea  is  pleaded 
with  an  allegation  that  the  matter  of  defence  arose  after  the 
last  pleading,  the  plaintiff  shall  be  at  liberty  to  confess 
such  plea,  and  shall  be  entitled  to  the  costs  of  the  cause  up 
to  the  time  of  pleading  such  plea."  A  form  of  a  confession 
and  judgment  is  given  in  Chitty's  Forms,  p.  462,  9th  ed.] 
The  23rd  rule  must  be  read  in  connection  with  the  22nd  (i). 
This  case  is  not  within  rule  22,  because  it  is  not  pleaded 

(a)  9  A.  &  E.  505.  yided  that  the  plaintiff  may  oon- 

(h)  Rnle  22. — ^A  plea  contain-  fess  such   plea,    and  therenpon 

ing  a  defence  arising  after  the  shall  be  entitled  to'  the  costs  of 

commencement  of  the  action  may  the  cause  np  to  the  time  of  the 

be  pleaded  together  with  pleas  of  pleading  of  snch  first  mentioned 

defence  arising  before  the  com-  plea, 
menoement  of  the  action:  pro- 
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V, 
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1868.  ^^^^  Other  pleas ;  and  it  is  not  within  rule  23^  becauae  there 
is  no  allegation  that  the  matter  of  defence  arose  after  the 
last  pleading.  [  WUde^  B.— Unless  the  plaintiff  signs  jadg- 
ment  for  his  costs,  how  is  he  to  get  them  ?]  He  should  have 
gone  to  trial :  Cook  v.  Hopewell  (a).  [Martin,  B. — All 
that  case  decides  is,  that  the  plaintiff  was  not  bound  to  con- 
fess the  plea,  when  it  was  untrue,  and  he  had  not  accepted 
the  sum  paid  to  him  in  satisfaction  of  his  costs.] 

Pollock,  C.  B; — I  am  of  opinion  that  there  ought  to  be 
no  rule.  If  the  22nd  and  23rd  Rules  of  Trinity  Term 
will  admit  of  any  construction  by  which  the  plaintiff  may 
obtain  her  costs,  we  ought  to  put  that  interpretation  upon 
them.  It  is  not  denied  that  if  the  plaintiff  went  to  trial, 
and  it  turned  out  that  the  plea  was  a  good.defence  to^the 
action,  she  would  get  her  costs  up  to  the  time  when  it  was 
pleaded;  but  it  is  contended  that  if  she  simpliciter  confiesses 
the  plea  to  be  a  good  defence,  she  is  not  entitled  to  any  costs. 
In  m;  opinion  it  would  be  inconsistent  and  discreditable  to 
indmini^ter  the  law  in  such  a  way. 

Martik,  B. — I  am  of  the  same  opinion.  Reading  the 
69th  section  of  the  Common  Law  Procedure  Act,  1852, 
together  with  the  22nd  and  23rd  Rules,  the  case  is  plain. 
Under  the  old  law,  if  a  defendant  pleaded  a  defence  pais 
darrein  continuance,  that  operated  as  a  withdrawal  of  all 
the  other  pleas ;  and  the  defence  rested  on  that  plea  alone. 
If  the  plea  was  true  the  plaintiff  could  not  go  to  trial,  bat 
was  obliged  to  confess  it.  He  could  get  no  costs,  becaose, 
under  the  Statute  of  Gloucester,  6  Ed.  1,  c.  1,  there  mast 
be  a  judgment  to  entitle  a  plaintiff  to  costs.  But  ordiuaiy 
justice  points  out  that,  if  a  defendant  is  liable  to  an  action 
^t  the  time  it  is  brought  but  has  subsequently  an  answer  to 

(a)  11  Exch.  655. 
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it^  the  plaintiff  ought  to  have  his  costs  up  to  that  time.  And,  1863. 
accordiDgly,  the  Roles  referred  to  have  attempted  to  put 
the  practice  on  a  reasonable  foundation.  The  Court  of 
Queen's  Bench  had  decided  that  matter  of  defence  which 
arose  after  action  brought  could  not  be  pleaded  together 
with  matter  of  defence  which  arose  before  action  brought  (a). 
The  22nd  rule  was  framed  for  the  purpose  of  obviating 
that,  and  it  says  that  "  a  plea  containing  a  defence  arising 
after  the  commencement  of  the  action  may  be  pleaded 
together  with  pleas  of  defences  arising  before  the  com- 
mencement of  the  action."  But,  inasmuch  as  the  plaintiff^ 
if  he, admitted  the  facts  contained  in  the  plea,  ought  to 
have  his  costs  up  to  the  time  it  was  pleaded,  the  rule  goes 
on  to  provide  '^that  the  plaintiff  may  confess  such  plea, 
and  thereupon  shall  be  entitled  to  the  costs  of  the  cause  up 
to  the  time  of  the  pleading  of  such  first  mentioned  plea." 
Then  comes  the  23rd  Rule,  which  applies  to  this  case. 
That  rule  provides,  that  if  a  defendant  shall  plead  a  matter 
of  defence  which  arose  after  the  last  pleading,  the  plaintiff 
shall  be  at  liberty  to  confess  the  plea,  and  shall  be  entitled 
to  his  costs  up  to  the  time  it  was  pleaded.  That  is  simply 
carrying  out  the  same  principle  as  the  22nd  Rule.  Mo 
doubt  the  plea  ought  to  contain  an  allegation  that  the 
matter  of  defence  arose  after  the  last  pleading,  and  but 
for  the  license  in  pleading  now  allowed,  it  must  have  been  so 
alleged ;  but,  however  that  may  be,  this  is,  in  substance, 
the  old  plea  of  puis  darrein  continuance,  which  was  pleaded 
when  matter  of  defence  arose  after  plea  or  continuance ; 
if  it  arose  before  plea  or  continuance,  it  was  pleaded  to 
the  '*  further  maintenance'^  of  the  action. 

But  then  it  is  said  that  the  plaintiff  might  have  obtained 
his  costs  by  going  to  trial,  and  Cook  v.  Hopewell  {b)  has 

(a)  Suckling  y.  WiUon,  4  D.  &  L.  167. 

(b)  11  Exch.  555. 
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been  cited  as  an  authorit;  for  that  position.  But  that  case 
is  very  different  from  this.  There  the  plea  aUeged  that  the 
defendant  paid,  and  the  plaintiff  accepted,  a  certain  sum 
in  satisfaction  of  the  debt  and  all  damages  accrued  in  res- 
pect thereof;  upon  which  the  plaintiff  took  issue.  There- 
fore the  question  to  be  tried  was  whether  the  plaintiff 
did  accept  that  sum  in  respect  of  the  debt  and  damages. 
My  brother  Wightman  thought  that  the  22nd  rule  appUed, 
and  that  the  plaintiff,  instead  of  going  to  trial,  ought  to 
have  confessed  the  plea  and  signed  judgment  for  his  costs, 
and  he  directed  a  verdict  for  the  defendant.  The  question 
was,  who  was  entitled  to  the  verdict  upon  that  issue ;  that 
is,  who  was  right  upon  the  matter  of  fiicL  It  was  dear 
that  the  plaintiff  had  not  accepted  the  money  in  satisfaction 
of  his  costs,  and  therefore  my  brother  PlaUf  my  brother 
Bramwell  and  myself  considered  that  the  plaintiff  was 
entitled  to  a  verdict  with  Is.  damages.  I  there  stated,  as  I 
now  state,  that  the  22nd  Rule  has  no  application  to  the 
issue  raised  in  that  case. 

Channell,  B. — I  am  entirely  of  the  same  opinion. 
Reading  the  22nd  and  23rd  Rules  together,  I  entertain  no 
doubt  whatever  upon  the  point  now  raised.  I  agree  with 
my  brother  Martin  that  the  case  of  Cook  v.  Hopewell  is 
clearly  distinguishable  from  this  case. 

Wilde,  B. — I  am  of  the  same  opinion,  and  I  will  only 
add  that  I  am  glad  that  the  Court,  on  a  matter  of  practice, 
can  arrive  at  a  conclusion  so  consonant  with  reason  and 
justice. 

Ruleiefiised. 
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1863. 


COCKRILL  V.  SpARKBS.  •^^-  29. 


JDeCLARATION  on  a  promissory  note  dated  the  9th  In  1853,  H., 

as  prmcipalf 

of  November,  1853,  whereby  the  defendant  promised  to  and  the  oe- 
pay  to  the  plaintiff,  on  demand,  200/.,  with  interest  at  5L  surety,  caye 

to  the  pJaintiff 
per  cent.  their  jmnt  and 

Plea  (inter  alia),  the  Statute    of  Limitations.— Issue  J^^^ 
Af  the  trial,  before  Martin^  B.,  at  the  Middlesex  Sittings,  ?®"?52f  _ 

In  lool,  H. 

after  last  Trinity  Term,  it  appeared  that  on  the  9th  of  No-  assigned  all 
▼ember,  1863,  the  defendant  signed  the  promissory  note,  for  the  benefit 
(which  was  a  joint  and  several  note),  as  surety  for  one  Henry  ^„^  ^^  ^^ 
Hilder,  who  received  the  proceeds.      In  the  year  1861,  ^^"nd 
Biider  was   in   pecuniary   difficulties,    and    assigned   all  ^^^^^^ 
his  property  for  the  bene£t  of  his  creditors.      In  April  following  ^ 

letter  i— —   X 

of  that  year,  the  plaintiff  requested  the  defendant  to  sign  hereby  consent 

to  your  re- 

a  document,  which  he  stated  was  necessary  to  enable  him  ceiying  the 

.       J.   .J       ,  J        TT'ij     9  •  ..    dividend  under 

to   receive  certain  dividends   under  Hilder  s  assignment,  H/sassi^- 
and  the  defendant  accordingly  signed  the  following  docu-  ^^Xat  ^ 
ment.*  y^'?,  "^  ?°^ 

shall  not  pre- 

«  Mr.  Charles  Cockrill,  J>^<^  yo^ 

daun  upon 

**  Sir, — Thereby  consent  to  your  receiving  the  dividend  me  for  the^^ 

same  debt. 

under  Mr.  Henry  Hilder's  assignment,  and  do  agree  that  The  pUuntiff 

accordingly 

your  so  doing  shall  not  prejudice  your  claim  upon  me  for  received  ^e 
the  same  debt.  **  Yours  &c  inl862  sued 

"  5th  April.  1861."  "  Seth  Sparke."      f^'tif  wSL 

The  plaintiff  afterwards  received  a  dividend  amounting  ^^  P^^ 

Held:  first* 
tliat  the  letter  was  not  an  acknowledgment  of  the  debt,  so  as  to  take  the  case  out  of  the 
Statute  of  limitations. 

Secondly,  that  the  letter,  coupled  with  the  payment,  did  not  render  it  more  than  "only 
payment'*  by  a  co-debtor,  so  as  to  take  the  case  out  of  the  14th  section  of  the  Mercantile  Law 
Amendment  Act,  1856. 


V. 
SPABKE0. 
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to  397.  lAs.  ld,f  and  he  also  received  goods  to  the  amonnt 
of  5SL  ISs.  6d.,  leaving  101/.  7s.  5d.  due  to  him  on  the  note. 
The  writ  issued  on  the  6th  March,  1862. 

It  was  submitted,  on  behalf  of  the  defendant,  that  there 
was  no  payment  on  account,  or  acknowledgment  of  the 
debt,  to  take  the  case  out  of  the  Statute  of  Limitations. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff  f(V 
the  amount  claimed,  reserving  leave  to  the  defendant  to 
move  to  enter  a  verdict  for  him. 

Beresford,  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly ;  against  which 

H.  T.  Coky  shewed  cause  in  the  present  term  (Jan.  12.) 
— First,  the  letter  of  the  5th  of  April,  ]  861,  was  a  su£Bcient 
acknowledgment,  within  the  9  Geo.  4,  c.  14,  s.  1,  to  take 
the  debt  out  of  the  Statute  of  Limitations,  21  Jaa  1,  c.  16, 
8.  3.  The  letter  clearly  admits  that  some  debt  was  due  firom 
the  defendant  to  the  plaintiff,  and  extrinsic  evidence  was 
admissible  to  shew  that  it  related  to  the  debt  due  on  the 
promissory  note.  The  case  is  distinguishable  from  Smith  v. 
Thome  (a) ;  for  there  the  letter  contained  no  absolute  ac- 
knowledgment of  a  debt,  nor  unqualified  promise  to  pay, 
but  merely  expressed  a  hope  that  in  a  certain  event  it  might 
be  paid.  [Martin^  B. — Is  not  the  meaning  of  the  letter 
this : — *^  As  the  receipt  of  the  dividends  might  prejudice 
your  right  against  me  as  a  surety,  I  hereby  agree  that  your 
receiving  them  shall  not  prejudice  your  claim  against  me"? 
Pollock,  C.  B. — The  letter  merely  amounts  to  this:  "By 
receiving  the  dividends,  you  shall  not  be  prejudiced  in  any 
claim  which  you  may  have  against  me.*^  The  plaintiff 
could  not  be  prejudiced  if  no  debt  was  due  to  him  and 
therefore  the  letter  must  amount  to  an  admission  that  some 
debt  is  due.     [Martin,  B. — The  acknowledgment  must  be 

(a)  18  Q.  B.  134. 
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such  that  a  promise  to  pay  on  request  may  be  inferred  from 
it.  Pollock,  C.  B.**It  is  now  sought  to  use  the  letter  for  a 
purpose  not  contemplated  either  by  the  person  who  wrote 
it  or  the  person  who  asked  for  it.] 

Secondly,  the  payment  of  the  dividend  would,  before  the 
«*  Mercantile  Law  Amendment  Act,  1856,"  (19  &  20  Vict. 
c.  97),  have  been  sufficient  to  take  the  case  out  of  the  Sta- 
tute of  Limitations ;  and  the  14th  section  of  that  Act  merely 
provides  that  a  co-debtor  shall  not  lose  the  benefit  of  the 
Statute  of  Limitations  ^*  by  reason  only  of  payment"  of 
principal  or  interest  by  another  co-debtor.  Here  there  is  a 
payment  coupled  with  an  acknowledgment  of  the  debt,  so 
that  the  cause  is  not  within  the  14th  section  of  the  **  Mer- 
cantile Law  Amendment  Act,  1856.** 

Beresford,  in  support  of  the  rule. — First,  the  defendant's 
letter  does  not  amount  to  an  acknowledgment  of  the  debt, 
so  as  to  take  the  case  out  of  the  Statute  of  Limitations.  It 
is  only  an  agreement  that  the  receipt  of  dividends  from  the 
principal  debtor  shall  not  prejudice  the  plaintiff's  rights 
against  the  defendant,  as  surety. — Secondly,  the  letter*  has 
not  altered  the  effect  of  the  payment.  It  is  simply  a  pay- 
ment by  a  co-debtor,  which,  before  the  Mercantile  Law 
Amendment  Act,  1856,  would  have  prevented  the  operation 
of  the  Statute  of  Limitations :  Whitcomb  v.  Whiting  (a). 
It  is  clear  that  unless  the  letter  amounts  to  an  acknowledg- 
ment of  the  debt  there  was  payment  only  by  a  co-debtor 
within  the  meaning  of  the  14th  section  of  the  Mercantile 
Law  Amendment  Act,  1856. — He  also  referred  to  1  Smith's 

Leading  Cases,  557,  5th  ed.,  and  Jackson  v.  Woolley  (i). 

Cur>  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

(a)  Doug.  652.  (()  8  E.  &  B.  778. 
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1863.  WiLDBy  B.— This  is  an  action  upon  a  promissoiy  note 

^*^'^^^*''      payable  on  demand^  made  by  one  EQlder,  being  the  prind- 

V.  paly  and  the  defendant  as  surety,  and  dated  more  than  six 

Spa&kbs. 

years  before  the  commencement  of  the  action.     There  was 

a  plea  of  the  Statute  of  Limitations,  and  in  order  to  take 

the  case  oat  of  the  Statute,  it  was  proved  that  such  was  the 

relation  of  the  parties ;  and  that  in  the  year  1861  Hilder 

became  insolvent,  and  proposed  to  pay  a  composition  to  his 

creditors,  and  that  thereupon  the  defendant,  on  the  5th  of 

April,  of  that  year,  wrote  and  signed  a  letter  to  the  plaintiff 

as  follows :  **  I  consent  to  your  receiving  a  dividend  under 

Hilder's  assignment,  and  I  do  agree  that  your  so  doing  shall 

not  prejudice  your  claim  on  me  for  the  same  debt."    The 

dividend  was  paid,  and  this  action  was  brought  to  recover 

the  balance. 

It  was  contended:  first,  that  the  letter  took  the  case  out 
of  the  statute.  We  do  not  concur  in  this  construction.  An 
acknowledgment  of  a  debt,  to  have  the  effect,  must  be  one 
from  which  a  promise  to  pay  the  debt  may  reasonably  be 
implied,  but  there  is  nothing  in  this  letter  to  lead  to  such 
implication.  It  was  obviously  written  with  an  entirely  differ- 
ent object,  viz.,  to  prevent  any  release  of  the  defendant  as 
surety  by  reason  of  the  receipt  of  a  dividend  from  the  prin- 
cipal debtor,  and  discharging  him  from  the  residue;  but 
there  is  nothing  in  the  letter  to  shew  that  the  defendant 
proposed  to  do  more.  The  receipt  of  the  dividend  was  not  to 
prejudice  the  plaintitTs  claim,  but  the  letter  shews  no  new 
contract  or  fresh  liability. 

But  it  was  contended :  secondly,  that  the  payment  of  the 
dividend  and  the  letter,  together,  took  the  case  out  of  the 
statute.  Upon  the  original  construction  of  the  Statute  of 
Limitations,  it  was  decided  that  a  part  payment  by  one  of 
several  joint,  or  joint  and  several,  debtors  kept  alive  or 
revived  the  remedy  against  the  other,  although  the  latter 


Sparkis. 
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was  a  surety  only,  and  even  although  the  payment  was  not       1863. 
made  until  the  statute  had  run  out     The  cases  will  be      ^^^'^"'^^ 

COCKBILL 

found  referred  to  in  Chitty  upon  Contracts^  5th  ed.,  733,  ^  «• 
and  this  must  be  taken  as  indisputable  law.  Then  came 
Lord  Tenterden's  Act,  9  Gea  4,  c.  14,  s.  1,  which  enacted 
that  nothing  therein  contained  should  alter  or  lessen  the 
effect  of  any  payment  of  principal  or  interest  made  by  any 
person.  The  law  therefore  remained  unaltered,  but  by 
the  Mercantile  Law  Amendment  Act,  1 9  &  20  Vict.  c.  97, 
8.  14,  it  is  enacted  that  where  there  shall  be  two  or  more 
joint  debtors,  no  co-debtor  shall  lose  the  benefit  of  the  Sta- 
tute of  Limitations  so  as  to  be  chargeable  by  reason  only  of 
payment  by  any  other  co-debtor. 

The  letter  above  set  out  has  already  been  construed  by 
the  Court,  and  does  not  appear  to  us  to  carry  the  matter 
further  than  a  '^payment  only"  by  the  co-debtor. 

The  last  statute  therefore  applies,  and  the  defendant  is 
entitled  to  the  benefit  of  the  Statute  of  Limitations. 

The  rule  will,  therefore,  be  absolute  to  enter  the  verdict 
for  defendant 

Rule  absolute. 


Flight  v»  Rebd.  Jon,  21. 

JJeCLA  RATION  on  six  bills  of  exchange,  drawn  in  the  Bills  of  ex- 

change  giyen 

years  1865  and  1856,  by  the  plaintiff  upon  and  accepted  by  after  the 

^11^.  repeal  of  the 

tne  aetendant  usury  law,  in 

Plea. — That  before  the  making  of  the  said  bills  of  ex-  biUs  giv^ 
change  in  the  declaration  mentioned,  or  any  or  either  of  Jl^^^fo^^ 
them,  to  wit,  on  the  31st  day  of  October,  Ju  d.  1845,  it  was  ^  ®**^^ 

money  lent 
with  nfntrioTus  interest)  are  Talid,  the  receiut  of  the  money  being  a  sufficient  consideration  to 
support  a  new  promise  to  pay  it. — ^Per  Poilock,  C.  B.,  and  Wilder  K  Dissentiente  Martin,  B. 
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1863.  comiptly  and  agmnst  the  form  of  the  statute  in  that  behalf 
made  and  provided,  agreed  between  the  plaintiff  and  defen- 
dant>  and  one  Robinson,  that  the  plaintiff  should 

lend  and  advance  to  the  defendant  and  the  said  Rob- 

inson a  certain  sum  of  money,  to  wit,  1500^,  and  that  the 
plaintiff  should  forbear  and  give  day  of  payment  to  the 
defendant  and  the  said  Robinson,  until  a  day  -\ 

then  to  come,  to*wit,  until  the  bills  o£RxcEange  next  here- 
inafter mentioned  should  become  due  and  payable,  and  that 
for  such  forbearance  the  defendant  and  the  said 
Robinson  should  pay  to  the  plaintiff  more  than  lawful 
interest  at  the  rate  of  52.  per  centum  per  annum,  upon  the 
said  sums  of  money  so  lent  and  Jorborne  by  the  plaintiff  to 
the  defendant,  that  is  to  say  lOOil  And  that  for  securing 
the  repayment  of  the  said  sum  of  1500/.  and  interest,  the 
defendant  and  the  said  Robinson  should  accept  and 

deliver  to  the  plaintiff  certain  bills  of  exchange,  drawn  by 
the  plaintiff  upon  them,  whereby  they  should  engage  to  pay 
to  the  plaintiff  or  his  order  1 60021,  ten  weeks]^afier  the  date 
thereof  and  of  the  said  loan.  And  the'^defendant  further 
says,  that  in  pursuance  of  the  said  unlawful  agreement  the 
plaintiff  accordingly,  to  wit,  on  the  day  and  year  aforesaid, 
made  the  said  loan  and  advance  to  the  defendant,  and  the  said 
Robinson,  and  they  then  accordingly  accepted  bills 
of  exchange,  drawn  by  the  plaintiff  on  them  for  the  sum  of 
1600/.,  payable  as  aforesaid.  And  that  save  as  aforesaid 
there  never  was  any  consideration  for  the  acceptance  by  the 
defendant  of  the  said  last  mentioned  bills  of  exchange,  or 
any  or  either  of  them.  And  the  defendant  further  says 
that  the  said  bills  were  dishonoured  at  maturity,  and  that 
the  bills  of  exchange  in  the*  declaration  mentioned  were 
accepted  and  given,  after  the  passing  of  the  statute  17  &  18 
Vict  c.  90,  by  way  of  renewal  of  the  said  other  bills  of  ex- 
change, to  secure  the  payment  to  the  plaintiff  of  the  money 
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secured  by  the  said  other  bills  of  exchange  so  given  to  the  1863. 
plaintiff  as  aforesaid,  including  the  said  sum  of  100/.  here* 
tofore  mentioned,  and  in  the  said  other  bills  included  as 
interest  as  aforesaid ;  and  that  save  as  aforesaid  there  never 
was  any  value  or  consideration  for  the  acceptance  by  the 
defendant  of  the  bills  of  exchange  in  the  declaration  men- 
tioned, or  any  or  either  of  them. 
Demurrer,  and  joinder  therein. 

Lush  (Philbrick  with  him),  in  support  of  the  demurrer.-— 
The  3  &  4  Wm.  4,  c.  98,  s.  7,  exempted  from  the  operation 
of  the  usury  law,  bills  of  exchange  and  promissory  notes 
payable  at  or  within  three  months  after  date.  The  7  Wm.  4 
&  1  Vict.  c.  80  extended  the  exemption  to  bills  and 
notes  not  having  more  than  twelve  months  to  run.  That 
enactment  was  continued  by  the  2  &  3  Vict.  c.  37,  s.  1, 
which  excepted  from  its  operation  loans  on  the  security  of 
land.  The  17  &  18  Vict.  c.  90,  which  passed  in  the  year 
1854,  entirely  repealed  the  usury  law.  This  plea  is  bad 
for  not  alleging  that  the  original  bills  were  given  while 
the  usury  law  was  in  force :  ThibauU  v.  Gih$on  (a).  But 
even  assuming  that  they  were,  the  bills  declared  on  were 
given  after  the  usury  law  was  repealed,  and  therefore  they 
are  not  affected  by  the  previous  illegal  contract.  [Martini  B. 
— The  12  Anne,  Stat.  2,  c.  16,  rendered  an  usurious  contract 
utterly  void ;  then  what  consideration  is  there  for  the  new 
bills?]  By  the  2nd  section  of  the  17  &  18  Vict.  c.  89,  it 
is  provided  ''that  nothing  herein  contained  shall  prejudice 
or  affect  the  rights  or  remedies  of  any  person,  or  diminish 
or  alter  the  liabilities  of  any  person,  in  respect  of  any  act 
done  previously  to  the  passing  of  this  Act."  Therefore,  as 
the  original  bills  were  void  at  the  time  they  were  given  they 
could  not  now  be  enforced,  but  the  receipt  of  money  which 

(a)  12  M.  &  W.  88. 
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the  defendant  was  under  a  moral  obligation  to  repay  is  a 
sufficient  consideration  to  support  a  new  contract  after  the 
usury  law  was  repealed.  Barnes  v.  Hedley  {a)  decided 
that  after  usurious  securities  given  for  a  loan  have  been 
destroyed  by  mutual  consent,  a  promise  by  the  borrower  to 
repay  the  principal  and  legal  interest  is  founded  on  a  sufficient 
consideration,  and  is  binding.  Wicki  v.  Gogerley  (ft)  b  an 
authority  to  the  same  effect  So  in  Wright  v.  Wheder  (c}, 
where  an  obligee  cancelled  a  bond  by  which  usurious  inte* 
rest  was  payable,  and  the  obligor  gave  him  another  bond 
for  principal  and  legal  interest  only,  Lawrence,  J*,  ruled  that 
\h  was  valid.  [Martin^  B. — It  appears  by  the  report  in 
Camp.  167,  that  Barnes  v.  Hedley  was  first  tried  before 
Chambret  J.,  and  he  ruled  that,  if  money  is  lent  at  usurious 
interest,  a  subsequent  contract  to  repay  the  principal  with 
legal  interest  was  void  under  the  12  Anne,  stat  2,  c.  16.] 
Though  the  contract  is  void,  the  original  debt  is  a  sufficient 
consideration  to  support  a  new  promise.  [PoUockj  C.  R, 
referred  to  Fitzroy  v.  GwUUm  (d).]  Mather  v.  Lord  Maidr 
stone  {e)  shews  that  a  person  may  be  liable  on  a  new  security 
although  the  one  for  which  it  was  substituted  could  not  be 
enforced  against  him. 

Macnamara,  in  support  of  the  plea. — At  the  time  the 
original  bills  were  given  an  usurious  contract  was  not  only 
void  but  also  illegal,  for  the  person  who  received  money 
under  it  was  subject  to  a  penalty  of  treble  the  value.  Hie 
3  &  4  Wm.  4,  c.  98,  s.  7,  and  7  Wm.  4  &  1  VicL  c  80,  do 
not  affect  this  question,  because  they  only  created  an  exemp- 
tion in  certain  cases  firom  the  penalties  imposed  by  the 
12  Anne,  stat  2,  c.  16 ;  and  therefore  it  is  sufficient  for 

(a)  2  Taunt  184.  (d)  I  T.  R.  153. 

(6)  Ry.  &  M.  123.  («)  IS  C.  B.  278. 

(c)  1  Camp.  165,  note. 
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the  defendant  to  shew  that  the  contract  was  usurious  within        1863. 
that  statute,  and  if  the  plaintiff  relies  on  the  exemption,      VV^^ 
that  should  come   by   way  of  replication:    ThibauU  v.  «• 

Gibson  (a),  fFashboum  v.  Barrows  (ft),  Derry  v.  Toll  (c). 
It  appears  that  the  bills  declared  on  were  drawn  and 
accepted  in  the  years  1855  and  1856,  and  therefore  after 
the  usury  law  was  repealed  by  the  17  &  18  Vict  c  90; 
but  the  plea  shews  that  they  were  accepted  to  secure  the 
payment  of  money  lent  upon  an  usurious  contract,  and 
secured  by  bills  given  while  the  usury  law  was  in  force. 
Therefore  the  substituted  bills  were  tainted  with  the  original 
usurious  contract,  and  that  being  void,  there  was  no  consi- 
deration for  them.  The  case  falls  within  the  2nd  section  of 
the  17  &  18  Vict  c.  90,  which  preserves  all  rights  and  lia- 
bilities in  respect  of  transactions  previous  to  that  Act.  There 
is  no  new  contract,  but  merely  a  renewed  security  for  pay- 
ment of  money  under  an  usurious  contract.  \Wilde,  B. — 
If,  before  the  usury  law  was  repealed,  the  parties  to  an 
usurious  contnurt  destroyed  the  securities,  and  made  a  new 
contract  to  pay  the  principal  and  legal  interest,  that  con- 
tract was  valid,  then  why  is  not  a  new  contract  valid  since 
the  usury  law  has  been  altogether  repealed  ?]  Barnes  v. 
Hedley  (</)  is  distinguishable  on  two  grounds:  first,  the 
destruction  of  the  usurious  securities  by  mutual  consent 
was  a  suflBcient  consideration  to  support  a  new  promise ; 
and  secondly,  the  promise  was  to  pay  the  principal  and 
legal  interest  Here  the  bills  declared  on  were  given  to 
secure  payment  of  the  usurious  interest.  Where  a  bill  of 
exchange  tainted  with  usury  was  in  the  hands  of  an  inno- 
cent holder,  and,  on  being  informed  of  the  usury,  he  took  a 
fresh  bill  in  lieu  of  it,  drawn  by  one  of  the  parties  to  the 

(fl)  12  M.  k  W.  88.  (c)  5  Exch.  741. 

(ft)  1  Exch.  107.  (d)  2  Taunt.  184. 

VOL.*  I. — U.  &  C.  AAA  EXCH. 
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1863.       usurious  contract,  and  accepted  by  a  third  person  for  his 
accommodation,  it  was  held  that  the  holder  could  not  main- 
tain an  action  against  the  acceptor  of  the  substituted  bill: 
Chapman  v.  Black  (a).     [Pollock^  C.  B. — ^If  the  innocent 
holder  of  a  promissory  note  made  for  an  usurious  considera- 
tion took  from  the  maker  of  it  a  bond  for  payment  of  the 
amount,  the  bond  was  valid ;  CnAberi  ▼•  Haley  (6).    C%aa- 
nell,  B. — The  68  Geo.  3,  c.  93,  enacts  that  oo  bill  of 
exchange  or  promissory  note  given  upon  an  usurious  con- 
tract shall  be  void  in  the  hands  of  an  indorsee  for  valuable 
consideration  without  notice.]     Cuthbert  v.  Haky  does  not 
support  the  proposition  contended  for.     There  the  Court 
expressed  an  opinion  that  a  substituted  security  given  for  a 
security  tainted  with  usury  is  void  if  given  to  a  party  to  the 
original  contract     fVicks  v.  Oogerley  {c)  is  an  authority  in 
fiivour  of  the  defendant,  for  it  decided  that  a  new  promise 
to  pay  the  principal  originally  lent  on  an  usurious  agree- 
ment is  invalid,  unless  all  payments  beyond  legal  interest 
are  repaid  or  deducted.     Here  the  substituted  security  is 
for  the  principal  and  usurious  interest    The  receipt  of  the 
money  under  the  usurious  contract  is  no  consideration  for  a 
new  promise  to  pay  it.  There  is  a  distinction  between  cases 
where  there  is  a  moral  consideration  for  payment  of  a  debt 
not  enforceable  at  law,  as  where  an  in&nt  after  attaining  his 
majority  promises  to  pay  a  debt  contracted  during  in&nqr, 
and  where  a  statute  has  expressly  declared  that  a  particular 
contract  shall  be  illegal  and  void.    In  the  former  case  the 
duty  constitutes  a  suflBcient  consideration  for  a  promise  to 
pay  the  debt,  but  in  the  latter,  the  contract  being  declared 
void  and  an  offence  at  law,  there  can  be  no  conrideration 

for  any  new  promise. 

Cur.  adv.  vuU. 

(a)  2  B.  &  Aid.  588.  (b)  8  T.  B.  390. 

(c)  B.  k  Moo.  123. 
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The  learned  Judges  having  differed  in  opinion,  in  the  en-        1863. 
suing  Term  (May  8)  the  following  judgments  w^e  delivered.        j*t.ionT 
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Martin^  B. — This  is  a  demurrer  to  a  plea.  The  action 
is  upon  ^several  bills  of  exchange.  The  plea  is,  that  before 
the  making  of  the  bills  declared  on  it  was  corruptly  and 
against  the  form  of  the  statutes  agreed  between  the  plaintiff 
and  the  defendant  and  one  Robinson  that  the  plaintiff 
should  lend  them  1500/.,  and  that  he  should  forbear  and 
give  day  of  payment  to  them  until  a  future  day,  and  that 
for  such  forbearance  they  should  pay  to  him  more  than 
lawful  interest  at  the  rate  of  5/.  per  cent,  per  annum  upon 
the  sum  so  lent  and  forborne,  and  that  for  securing  the 
repayment  of  the  said  sum  of  1500/.  and  interest,  the  de- 
fendant and  Robinson  should  accept  and  deliver  to  the 
plaintiff  certain  bills  of  exchange  drawn  by  the  plaintiff 
upon  them,  whereby  they  engaged  to  pay  to  the  plaintiff, 
or  his  order,  1600JL  ten  weeks  after  the  date  thereof  and  of 
the  loan.  That  in  pursuance  of  the  said  unlawful  agree*- 
ment  the  plaintiff  made  the  loan,  and  the  defendant  and 
Robinson  accepted  the  bills,  and  that  save  as  above  there 
was  no  consideration  for  these  acceptances.  That  these 
bills  of  exchange  were  dishonoured  at  maturity,  and  that 
the  bills  of  exchange  declared  on  were  given,  after  the  pass- 
ing of  the  statute  17  &  18  Vict.  c.  90,  by  way  of  renewal  of  the 
said  first  mentioned  bills,  and  accepted  to  secure  the  pay- 
ment to  the  plaintiff  of  the  money  secured  by  the  first 
named  bills  so  given  to  the  plaintiff  and  the  said  usurious 
interest,  and  that  save  as  aforesaid  there  was  not  any  value 
or  consideration  for  the  acceptance  by  the  defendant  of  the 
bills  sued  on. 

The  plea  disclosed  this  state  of  things,  viz.,  that  when 
the  loan  was  made  and  the  first  bills  of  exchange  given 
the  statute  12  Anne,  stat.  2,  c.  16,  was  in  o{>eration,  but 

A  A  A  2 
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that  when  the  bills  of  exchange  declared  on  were  given 
the  statute  17  &  18  Vict.  c.  90  had  passed.     The  latter 
statute  repeals  the  statute  of  Anne,  but  the  second  section 
provides  that  nothing  in  it  shall  prejudice  or  affect  the  rights 
or  remedies,  or  diminish  or  alter  the  liabilities  of  any  person 
in  respect  of  anj  act  done  previous  to  its  passing.     The 
original  loan  and  bills  of  exchange  were  therefore  left  un- 
affected by  it.     The  statute  of  Anne  enacts  that  no  person 
upon  any  contract  shall  take  for  a  loan  of  money  above  5L 
per  cent,  for  a  year,  and  that  all  contracts  for  payment  of 
any  principal  so  lent  shall  be  utterly  void,  and  that  any 
person  who  shall  take  above  51,  per  cent,  for  a  year  shall 
forfeit  and  lose  for  such  offence  treble  the  value  of  the  money 
lent     The  loan  was  therefore  an  illegal  transaction^  and  the 
original  contract  to  repay  it  and  the  bills  of  exchange  given 
for  it  were  utterly  void ;  and  the  plea  states  that  save  these 
there  was  no  other  consideration  for  the  bills  declared  on. 
It  is  quite  clear  that  a  bill  of  exchange  is  a  simple  contract; 
it  and  promissory  notes  differ  from  other  simple  contracts 
in  this,  that  prima  facie  they  import  consideration;  but 
when  it  is  proved  that  there  was  no  consideration,  or  an 
illegal  one,  the  bill  of  exchange  or  note  is  of  no  avaiL     It 
does  seem  superfluous  to  cite  any  authority  for  the  above 
positions,   but   in   my  brother  Byks's   book   upon   Bills, 
page  111  (8th  edition),  it  is  stated  that  the  defendant  is  at 
liberty  in  all  cases  (when  the  issue  raised  admits  of  it)  to 
shew  affirmatively,  by  his  own  witnesses,  absence  or  failure 
of  consideration ;  and  again,  page  124,  the  consideration 
given  for  a  bill  must  not  be  illegal;  and  at  page  132,  if 
part  of  the  consideration  of  a  bill  be  illegal,  the  instrument 
is  vitiated  altogether;  and  at  page  288,  usury  is  said  to  be 
an   indictable    misdemeanor  at  common  law,  for  which 
Comyns's  Digest,  title  Usury,  is  cited.    Now  the  considera- 
tion for  the  bills  declared  on  was  the  usurious  loan^  and  the 
bills  of  exchange  given  to  secure  it.     But  the  statute  of 
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Anne  has  declared  these  to  be  utterly  void ;  and,  speaking  1863. 
for  myself,  I  cannot  understand  how  an  utterly  void  and 
illegal  contract  or  transaction  can  be  a  legal  consideration 
for  a  new  contract.  But  the  case  does  not  rest  here,  for  at 
page  294  the  same  learned  author  states  that  if  an  usurious 
bill  be  in  the  hands  of  a  holder  who  was  a  party  to  the 
usurious  transaction,  and  he  gives  it  up  for  a  substituted 
security^  the  original  usurious  taint  infects  the  subsequent 
security,  and  either  is  void.  Now,  applying  the  above  state- 
ment of  the  law,  the  consequence  seems  to  me  inevitable 
that  the  bills  of  exchange  sued  on  are  not  of  avail  in  the 
hands  of  the  plaintiff,  who  was  the  usurious  lender,  and 
that  the  plea  is  good. 

But  a  case  of  Barnes  v.  Medley  (a)  was  cited.  Accord- 
ing to  the  statement  in  the  report,  a  person  called  Webb 
bad  agreed  to  lend  money  at  6L  per  cent,  interest,  but 
with  a  proviso  that  he  should  also  receive  a  commission 
of  57.  per  cent,  upon  sugars  to  be  bought  of  him  or 
provided  by  him,  and  certain  deeds  and  securities  were 
given  to  him  to  secure  the  balance  due.  It  was  ad-* 
mitted  at  the  trial  that  this  was  an  usurious  contract,  but  it 
was  proved  that  in  consequence  of  its  being  intimated  to 
Webb  that  it  was  so,  it  was  agreed  that  Webb  should 
make  out  fresh  accounts,  leave  out  all  the  usurious  chaiges, 
chaige  only  for  the  principal  money  and  legal  interest,  and 
that  the  original  deeds  and  securities  in  the  possession  of 
Webb  should  be  given  up  and  cancelled*  Webb  accordingly 
made  out  such  fresh  accounts,  in  which  he  omitted  the 
usurious  charges,  and  the  balance  sought  to  be  recovered  in 
the  action  was  composed  of  the  principal  monies  actually 
advanced,  with  lawful  interest  fairly  and  legally  calculated, 
the  whole  commission  and  every  objectionable  charge  being 
omitted.  The  account  was  delivered  to  the  debtor,  who 
acknowledged  the  balance,  and  promised  to  pay  it,  and 

(a)  2  Taunt.  184. 
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1863.       therenpon  the  deeds  and  securities  originally  given  to  Webb 
^^"'"^      were  produced,  and  cancelled  and  burnt  in  the  presence  of 
f .  the  debtor.    The  Court  of  Common  Pleas  held  that  the 

balance  so  arrived  at  and  promised  to  be  paid  was  recoveiv 
able  at  law,  and  so  certified  to  the  Lord  Chancellor,  the 
case  being  an  issue  from  Chancery.  I  cannot  myself  see 
the  application  of  this  case  to  the  present  If  it  had  ap- 
peared upon  the  record  that  the  plaintiff  and  defendant 
had  accounted  together  and  struck  off  the  usurious  inte- 
rest, and  the  latter  had  given  the  bills  declared  on  for  the 
amount  of  the  original  loan  and  legal  interest,  it  would 
have  been  an  authority  in  favour  of  the  plaintiff,  but 
nothing  of  the  kind  appears  upon  the  plea;  indeed  the  con- 
trary appears,  for  the  bills  declared  on  are  stated  to  have 
been  given  to  secure  the  payment  to  the  plaintiff  of  the 
money  secured  by  the  bills  of  exchange  given  to  him  in 
furtherance  of  the  illegal  and  corrupt  contract,  and  that 
there  was  no  other  consideration  for  them.  The  case  has 
been  put  thus,  that  when  the  bills  declared  on  were  given 
there  was  no  usury  law,  and  it  was  competent  for  the 
defendant  to  pay  or  contract  to  pay  interest  to  any  extend 
and  that  the  bills  were  lawful,  assuming  them  to  have  been 
given  for  a  loan  then  made.  This  b  quite  true,  but  it  has 
no  application  to  the  real  and  true  case  under  consideration. 
There  was  no  loan  after  the  repealing  statute  was  passed. 
There  was  no  correction  of  the  original  unlawful  transac- 
tion. There  is  nothing  whatever  shown  on  the  record 
except  bills  given  upon  and  in  respect  of  a  transaction 
which  the  law  had  declared  to  be  utterly  void,  and  which 
at  one  time  seems  to  have  been  considered  an  indictable 
crime. 

Another  case  was  cited,  Wright  v.  Wheeler^  which  will 
be  found  in  a  note  to  Barnes  v.  Hedky  (a).  This  was 
an  action  upon  a  bond.     There  had  been  an   usurious 

(a)  I  Camp.  16^. 
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contract,  bat  afterwards  the  parties  agreed  that  some  nsuri-  1868. 
ous  interest  which  had  been  paid  should  be  deducted  from 
the  principal,  and  a  bond  pven  for  the  balance  of  the 
principal,  with  lawful  interest  Mr.  J.  Lawrence  was  of 
opinion  at  nisi  prius  that  the  bond  was  lawful  The  parties, 
he  said,  had  rectified  their  error,  and  substituted  for  an 
illegal  contract  one  which  was  fair  and  legal.  The  case  has 
no  bearing  upon  the  present.  There  is  here  no  substitution 
of  a  legal  contract  for  an  illegal  one ;  it  is  a  mere  continu- 
ance of  the  old  unlawful  contract  Cuthbert  v.  Haky  (a)  is 
to  the  same  effect 

A  case  of  ff^cks  v.  Gagerley  (&)  was  also  cited  by  the 
leading  counsel  for  the  plaintiff,  but  according  to  the 
statement  of  the  law  laid  down  there  by  C.  J.  Best^  the 
plaintiff  is  not  entided  to  recover.  He  says  the  prin- 
ciple is,  that  where  parties  to  an  usurious  agreement  "state 
an  account  and  agree  upon  the  sum  which  would  be  due 
for  principal  and  legal  interest,  after  deducting  all  that 
has  been  paid  beyond  legal  interest,  and  a  fresh  promise 
is  made  to  pay  that  sum,  such  promise  is  free  from  the 
original  usury,  and  is  perfectly  valid  in  law.  But,  in  order 
to  bring  this  case  within  the  principle,  all  beyond  legal 
interest  must  be  repaid  or  deducted."  In  the  report  of 
Bamee  v.  Hedley  in  1st  Campbell,  which  I  have  before 
referred  to,  there  is  a  judgment  of  Mr.  J.  Chambre,  which 
seems  to  me  to  be  well  worthy  of  consideration  by  any  one 
^ho  desires  to  ascertain  what  is  the  true  law  upon  this 
subject  There  is  also  a  case  which  was  not  mentioned  in 
the  argument,  Preston  v.  Jaches  (c),  which  was  tried  before 
Mr.  J.  Holroydj  who  held  that  a  party  could  not  recover  on 
a  note  which  operated  as  a  security  for  any  usurious  interest. 
This  case  seems  to  me  in  point  for  the  defendant,  and  any 

(fl)  S  T.  B.  390.  (h)  R.  &  Moo.  128. 

(c)  2  Stark.  237. 
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1863.        opinion  of  Mr.  J.  Hobrcyd^  wherever  giyen,  is  entitled  to  the 
greatest  weight  and  is  of  the  highest  authority. 

The  result  is,  that  in  my  opinion  an  usurious  loan  within 
the  statute  of  Aone,  and  usurious  interest  contracted  to  be 
paid  for  it,  is  not  a  good  consideration  for  a  bill  of  exchange, 
and  that  a  bill  given  upon  such  consideration  is  not  of  avul; 
and  this  opinion  does  not  contravene  the  case  of  BanuM  v. 
Hedley,  reported  in  2  Taunton,  or  any  other  case  or  autho* 
rity  which  I  have  met  with  or  has  been  referred  to;  but  on 
the  contrary,  in  my  opinion,  is  in  conformity  with  them  all. 

Pollock,  C.  B. — The  judgment  which  I  am  about  to 
deliver  is  that  of  my  brother  fFilde  and  myself. 

My  brother  Martin  having  stated  the  pleadings,  it  is  not 
necessary  to  repeat  them. 

The  real  question  raised  by  this  demurrer  is,  whether 
there  is  a  good  consideration  for  the  bills  declared  upon. 

The  original  bills  were  given  for  an  advance  of  money 
with  usurious  interest  at  a  time  when  such  a  transaction 
was  forbidden  by  law,  and  were  therefore  void  and  of  no 
legal  obligation. 

The  bills  sued  on  were  given  since  the  repeal  of  the 
usury  law,  and  at  a  time  when  the  giving  or  confirming  an 
obligation  to  pay  any  amount  of  interest  however  high  was 
perfectly  legal  and  binding. 

But  the  altered  law  did  not  render  valid  the  original 
bills;  they  were  void  when  given^  and  remained  void  and  of 
no  legal  obligation  up  to  the  time  when  they  were  renewed 
by  the  bills  in  question. 

The  original  bills,  therefore,  could  not  form  a  legal  con- 
sideration for  those  now  sued  upon.  Indeed,  there  was, 
when  the  fresh  bills  were  given,  no  legal  obligation  whatever 
upon  the  defendant  to  repay  a  single  farthing  of  the  laige 
advance  he  had  received.      But  for  that  advance  he  has 


HILABT  TERM,    26    VICT.  715 

▼oluntarily  given   these  bills,  and  whether  the  law  will       18^, 
permit  and  enforce  such  a  contract  is  the  question.  V^'"'^ 

During  the  existence  of  the  usury  law  the  Courts  of  ». 

law  were  bound  to  enforce  them — to  deal  with  interest 
above  the  statute  rate  as  an  unlawful  and  forbidden  thing — 
and  to  discover  and  defeat  all  attempts,  direct  or  indirect,  to 
give  or  enforce  it 

But  the  legislature  has  since  repealed  the  laws  against 
usury,  and  upon  a  fuller  and  wider  view  of  public  policy 
declared  the  rate  of  interest  on  loans  to  be  unlimited  and 
free* 

The  Courts  of  law  are  bound  with  equal  fidelity  to  give 
effect  to  this  new  and  oppodte  view  of  the  legislature. 
Interest  above  6L  per  cent  should  no  longer  be  r^arded 
as  of  necessity  illegal  or  unrighteous,  and  no  facility  should 
be  given  to  escape  from  an  oUigation  to  repay  a  real 
advance  of  money,  or  evade  a  contract  willingly  made, 
though  interest  should  have  been  contracted  for,  which 
used  to  be  at  a  rate  called  usurious  rate. 

We  make  these  remarks,  because  in  argument  the  expres- 
sion **  taint  of  an  usurious  transaction"  was  often  repeated, 
and  the  Court  was  pressed  in  language,  commonly  and  pro« 
perly  used  while  the  usury  laws  were  in  force,  to  give  no 
countenance  to  a  contract  of  which  the  origin  was  an 
advance  of  money  with  more  than  5L  per  cent  interest. 

Such  remarks  have  no  application  to  or  bearing  on  a 
contract  made  like  that  in  question  since  the  usury  laws 
have  been  repealed. 

We  therefore  pass  them  by  to  consider  the  true  question 
in  the  case,  viz.,  whether  an  advance  of  money  under  such 
drcumstances  as  to  create  no  legal  obligation  at  the  time  to 
repay  it  can  constitute  a  good  consideration  for  an  express 
promise  to  do  so. 

Such  a  consideration  has  been  sometimes  called  a  moral 
consideration.    And  we  think  unibrtunately  so;  for  the  term 
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Qsed  as  a  defiDition  tends  to  include  too  wide  a  range  of 
objects. 

And  there  are  many  conjunctures  in  which  a  man  may 
feel  himself  morally  bound  to  pay  money  and  promise  to 
do  SO)  which  the  law  would  not  recognise  as  forming  a  good 
consideration. 

But  a  loan  of  money  is  a  very  different  thing.  The  very 
name  of  a  loan  imports  that  it  was  the  understanding  and 
intention  of  both  parties  that  the  money  should  be  re- 
paid. 

And  though  at  the  time  of  the  advance  the  law,  Sx 
reasons  of  public  policy,  forbid  any  liability,  and  incapaci- 
tate the  parties  from  making  a  binding  contract,  there 
is  no  reason  why  a  binding  contract  should  not  be  made 
afterwards  if  the  legal  prohibition  be  removed. 

And  the  consideration  which  would  have  been  suflBcient 
to  support  the  promise,  if  the  law  had  not  forbidden  the 
promise  to  be  made  originally,  does  not  cease  to  be  suflbaent 
when  the  legal  restriction  is  abrogated. 

lliere  is,  therefore,  reasonable  ground,  as  it  seems  to  us, 
for  this  qualified  proposition,  viz. — That  a  man  by  express 
promise  may  render  himself  liable  to  pay  back  money  which 
he  has  received  as  a  loan  though  some  positive  rule  of  law 
or  statute  intervened  at  the  time  to  prevent  the  transaction 
from  constituting  a  legal  debt. 

There  is  likewise  authority  for  it  The  general  doctrine 
within  which  such  a  proposition  falls  is,  we  believe,  first 
found  promulgated  in  Lord  MansfieWs  time.  It  is  the 
subject  of  a  long  note  to  the  report  of  the  case  of  WemnaB 
V.  Adney  (a).  It  has  been  the  subject  of  much  discussion 
in  many  subsequent  cases.  It  was  stated  most  widely,  and 
perhaps  too  widely,  in  the  case  of  Lee  v.  MuggerUlgt  (ft). 
And  it  has  consequently  been  much  qualified  and  some- 

(a)  3  Bos.  &  P.  249.  {h)  5  Taunt.  45. 


HILARY  TEBM^    26   VICT.  717 

times  disparaged  since :  see  Eastwood  v.  Kenyon  (a) ;  Beati-        1863. 
moni  V*  Beeve  {b) ;  Cocking  v.  Ward  {c). 

Bat  it  was  repeated  and  stated  to  be  undoubted  law  by 
Baron  Parke,  in  Bark  v.  Oliver  {d),  who  says,  ''the  strict 
rule  of  the  common  law  was  no  doubt  departed  from  by 
Lord  Mansfkld  in  Hawkes  ▼•  Saunders  (e)  and  Atkms  v. 
HUKjy 

The  principle  of  the  rule  laid  down  by  Lord  Mansfkld, 
is,  that  where  the  consideration  was  originally  beneficial  to 
the  party  promising,  yet,  if  he  be  protected  from  liability  by 
some  provision  of  the  statute  or  common  law  meant  for  his 
advantage,  he  may  renounce  the  benefit  of  that  law;  and 
if  he  promises  to  pay  the  debt,  which  is  only  what  an 
honest  man  ought  to  do^  he  is  then  bound  by  law  to 
perform  it. 

There  is  a  very  able  note  to  the  case  of  WennaU  v.  Adney  {g) 
explaining  this  at  length.  The  instances  given  to  illustrate 
the  principle  are,  amongst  others,  the  case  of  a  debt  barred 
by  certificate  and  by  the  Statute  of  Limitations,  and  the 
rule  in  these  instances  has  been  so  constantly  followed,  that 
there  can  be  no  doubt  that  it  is  to  be  considered  estab- 
lished law. 

The  case  oiFitzrcy  v.  Gwillim  (A)  is  an  example  of  the 
view  that  has  been  taken  of  the  subject  even  in  a  Court  of 
law,  but  although  that  case  is  certainly  not  law,  it  is  quite 
true  that  Courts  of  equity  have  relieved  (where  their  inter- 
ference was  wanting)  only  on  the  terms  of  the  principal 
and  legal  interest  being  paid. 

We  think  the  view  we  have  taken  receives  considerable 
support  firom  the  case  of  Barnes  v.  Hedley  (t),  which,  if  not 
a  direct  authority  for  the  plaintifi^,  is  somewhat  similar  in  its 

(a)  II  A.  &  £.  447.  (f)  Cowp.  2S4. 

\h)  S  Q.  B.  487.  {g)  3  Bos.  &  F.  247. 

(c)  I  C.  B.  870.  Qi)  1  T.  R.  153. 

(i)  2  Exch.  71.  89.  (t)  2  Taunt.  184. 
(e)  Cowp.  290. 
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1863.  circumstances ;  the  usurious  interest  was  in  that  case  struck 
out,  but  now,  since  the  repeal  of  the  statute  of  Anne,  there 
is  nothing  unlawful  in  usurious  interest.  Here  the  defend- 
ant says,  ^*  I  could  not  then  make  the  promise :  I  can  now, 
and  I  am  willing  to  do  so." 

The  plaintiff  is  therefore,  in  our  opinion,  entitled  to  the 
judgment  of  the  Court. 

Judgment  for  the  plaintiff. 


Jan.  23.  Bs8T  v.  Uaye8.--Jamb  Gallaghxr,  Claimant. 

A  CoOTtof  law  J[  jjig  ^33  ^  ,^]g  calling  on  the  defendant  and  the  claimant, 

the  principles  Jane  Gallaffher,  to  shew  cause  why  an  interpleader  order, 

which  govem  ^                                               </                   m, 

Coarto  of  made  by  Wilde,  B.,  on  the  15th  of  May,  1862,  should  not 

a  bill  of  be  rescinded. 

and  may  give  The  affidavit  of  the  defendant,  in  support  of  the  inter- 

one^f  the^  pleader  order,  stated,  that  the  action  was  brought  for  mooey 

ScSwedto  ^^^  *°^  received,  to  recover  the  proceeds  of  certain  furniture 

^nSobSfflT'  and  effects,  which,  in  March,  1 862,  had  been  intrusted  by  the 

tion  inde-  plaintiff  to  the  defendant,  an  auctioneer,  to  sell  by  auction. 

pendently  of  "^ 

the  question  of  The  furniture  and  effects  were  sold  by  the  defendant  on  the 

the  claims  are  3rd,  4th  and  7th  of  April,  and  produced  the  sum  of  610L 

The  defen-  7'*  ^d.  The  expenses  attendant  upon  such  sale  for  printer's 

tioneOT^Bow"  ^^^^  advertisements,  &c.,  with  the  amount  of  ihe  defendant's 

^^me^"  commission,  were  48/.  13*.  3d.     The  defendant  had  paid 

ftirnitureand  2i  19*.  6d.  to  a  person  for  takine  care  of  the  furniture  and 

paid  him  a  *                               o 

part  of  the  effects,  by  direction  of  the  plaintiff,  and  25L  for  rent  levied 

proceeds;  ^                       ^ 

but  whilst  the  by  the  landlord  of  the  premises  on  which  the  furniture 

h&lance  w&s 

in  his  hands  &nd  effects  were  sold,  which,  together  wiih  II*.  the  cost  of 

G.  paye  him 

notice  that  the  furniture  belonged  to  her.    The  plaintiff  having  brought  an  acti<»i  agamst 

--'--'          ■  ■           lecW     "        ■             "               -    -       - 


the  defendant  for  the  balance,  he  sought  to  dedilct  his  charges  for  commission,  &c..  sod 
applied  for  an  interpleader  order  between  the  plaintiff  and  G.  as  to  the  residae ;  6.  being 
wiHing  to  allow  the  defendant  his  charges. — lleld^  that  a  Judge  had  power  to  make  the 
interpleader  order,  if  not  under  the  1  &  2  Wm.  4,  c.  58,  under  the  l2th  seetioD  of  the 
Common  Law  Procedure  Act>  1860. 
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the  distress,  amounted  to  77/.  Ss.  9d.,  leaving  a  balance  of 
533il  3s.  Sd.  On  the  5th  of  April,  the  defendant  paid  the 
plaintiff  300iL  on  account,  leaving  a  balance  in  his  hands  of 
2332.  Ss,  Sd. ;  and  he  afterwards  received  a  notice,  on  behalf 
of  Jane  Gallagher,  that  she  claimed  the  proceeds  of  the 
furniture  and  effects.  The  action  was  commenced  on  the 
23rd  of  April,  and  the  declaration  was  delivered  on  the 
28th.  The  aflSdavit  also  stated  that  the  defendant  did  not 
claim  any  interest  whatsoever  in  the  sum  of  233/.  Ss.  Sd. 

The  claimant,  Jane  Gallagher,  made  an  affidavit  in  which 
she  stated  that  the  furniture  Was  purchased  by  the  plaintiff 
for  her  and  on  her  sole  account,  but  in  his  own  name, 
under  an  order  of  the  Court  of  Chancery  of  the  county 
palatine  of  Lancashire,  in  which  Johnson  and  others  were 
plaintifls  and  the  deponent  defendant.  There  was  also  an 
affidavit  by  the  attorney  of  Gallagher,  in  which  he  stated 
that  she  was  willing  that  the  plaintiff  should  pay  the  balance 
into  the  Court  of  Chancery  of  the  county  palatine  to  the 
credit  of  the  suit;  and  that  the  defendant  should  be  relieved 
from  any  further  liability,  and  be  allowed  to  retain  all  his 
proper  fees,  costs  and  chai^ges. 

The  interpleader  order  (so  far  as  material)  was  as  follows: 
— **  Upoa  hearing  counsel,  &c.,  I  do  order  that  as  to  the 
sum  of  248JL  Ss.  Sd.  (a\  in  which  the  defendant  claims  no 
interest,  the  parties  do  proceed  to  the  trial  of  an  issue,  in 
the  Court  of  Exchequer,  in  which  the  said  plaintiff  shall  be 
plaintiff  and  the  said  Jane  Gallagher,  the  claimant,  shall  be 
the  defendant ;  and  that  the  question  to  be  tried  shall  be, 
whether  the  proceeds  of  the  sale  of  the  goods  alleged  to 
belong  to  the   plaintiff,  and  claimed  by  the  said  Jane 

(a)  On  the  hearing  of  the  in-  fendant,  he  consented  to  give  up 

terpleader  siunmons,  the  plaintiff  15/.,  and  the  order  was  acoord- 

haying  objected  to  the  amount  of  inglj  drawn  np  as  to  2482-  3«.  Sd, 

commission  claimed  hj  the  de-  instead  of  283/.  St.  8d. 
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1863.  Gallagher,  are  the  property  of  the  said  Jane  Grallagher  as 
against  the  said  plaintiff.  .  .  •  The  said  sum  of  2ASL 
Ss.  8d.  to  be  paid  forthwith  into  Court,  to  abide  the  farther 
order  of  thb  Court  And  I  further  order  that  the  said 
Jane  Grallagher  and  the  plaintiff  shall  be  barred  bom 
prosecuting  their  claim  against  the  defendant  for  or  in 
respect  of  the  said  sum  of  248Z.  Ss.  Sd, 

**  I  reserve  the  question  of  costs  until  after  the  trial  of  the 
issue ;  and  as  to  the  remainder  of  the  money  claimed  to  be 
in  the  defendantli  hands,  the  plaintiff  shall  be  at  liberty  to 
continue  this  action,  if  he  think  fit,  at  his  peril ;  the  defend- 
ant only  to  set  up  his  own  claim  for  detention  of  such  som. 

Morgan  Lhyd,  in  last  Trinity  Term,  obtained  a  rule  nisi 
to  rescind  the  above  order.  The  affidavit  of  the  plaindff,  in 
support  of  the  application,  stated  that  the  furniture  had  been 
purchased  by  him  under  an  agreement  with  the  claimant, 
Jane  Gallagher,  that  she  was  to  pay  for  it  by  weekly  instal- 
ment, and  that  she  had  made  defiiult  in  payment. 

Wills  now  shewed  cause. — Whatever  objection  might 
formerly  have  been  made  to  this  interpleader  order,  on  the 
ground  that  the  plaintiff  merely  seeks  to  enforce  against  the 
defendant  the  performance  of  his  contract,  is  now  removed 
by  the  12th  section  of  the  Common  Law  Procedure  Act, 
1860,(23  &  24  Vict.  c.  126),  which  enables  the  Court  to  grant 
relief  **  though  the  titles  of  the  claimants  to  the  money, 
goods  or  chattels  in  question,  or  to  the  proceeds  or  value 
thereof,  have  not  a  common  origin,  but  are  adverse  to  and 
independent  of  one  another."  Where  a  defendant  con- 
tracted with  the  plaintiff  for  the  completion  of  certain  work, 
which  he  finished,  and  after  part  of  the  price  had  been 
paid  to  him  a  third  person  claimed  the  residue,  alleging 
that  the  plaintiff  was  merely  his  agent  in  making  the 
contract,  Blackburn^  J.,  considered  that  relief  might  pro- 
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babl}*  have  been  granted  under  the  1  &  2  Wm.  4,  c.  58,  1868. 
but  he  decided  the  case  on  the  broad  ground  that  the  1 2th 
section  of  the  Common  Law  Procedure  Act,  I860,  enabled 
the  Court  to  give  relief  whenever  it  appeared  that  in  the 
particular  case  the  relief  would  be  complete  and  just : 
MayneU  v.  Angell  (a).  The  case  of  Baker  v.  The  Bank  of 
Australasia  {b)  is  distinguishable,  because  there  no  issue 
could  have  been  framed  which  would  have  determined  the 
question  in  dispute  between  the  parties  who  were  called 
upon  to  interplead.  Here  complete  justice  may  be  done, 
for  the  claimant  is  willing  to  allow  the  defendant  his  charges 
against  the  plaintiff  and  to  accept  an  issue  as  the  residue 
of  the  proceeds  of  the  goods.  [MarHn,  6. — It  would  seem 
from  the  case  of  Thome  v.  Tilbvry  {c\  that  the  defendant  is 
not  estopped  from  setting  up  the  claimant's  title.] 
The  Court  then  called  on 

Morgan  Lloydy  to  support  the  rule. — The  defendant  has 
contracted  with  the  plaintiff  to  pay  over  this  money  to  him, 
and  the  plaintiff  seeks  to  enforce  the  performance  of  that 
contract.  The  Interpleader  Act,  1  &  2  Wm.  4,  c.  58,  s.  1, 
was  intended  as  a  substitute  for  the  old  mode  of  obtaining 
relief  by  bill  in  equity,  and  Courts  of  law  are  guided  by 
the  principles  which  govern  Courts  of  equity :  Slaney  v. 
Sidney  (d) ;  Lindsey  v.  Barron  (e).  A  party  cannot  obtain 
relief  by  interpleader  where  he  has  incurred  a  personal 
liability  to  either  of  the  contending  parties :  Patomi  v. 
Campbell  {/),  There  Rolfcy  B.,  referred  to  Cratvshay  v. 
Thornton  (^),  where  Lord  Cottenftam^  C,  laid  down  that  if 
a  plaintiff  in  an  interpleader  suit  has  incurred  to  one  of  the 
defendants  a  personal  obligation,  independently  of  the  ques- 

(fl)  32  L.  J.,  Q.  B.  14.  (e)  6  C.  B.  291.  294. 

(6)  1  C.  B.,  N.  S.  515.  (/)  12  M.  &  W.  277. 

(c)  3  H.  &  N.  534.  (g)  2  Myl.  &  C.  1. 
(«0  14  M.  &  W.  800. 

VOL.  I. — U.  &  C.  B  B  B  EXCH. 
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1863.        tioD  between  the  defendants  themselves^  he  cannot  compel 
them  to  interplead.    Again,  there  can  be  no  interpleader  in 
equity  unless  the  litigant  parties  claim  the  same  debt  or 
duty:  Olyn  ▼.  Duesbury  {a).     Here   the  claims  are  not 
identical,  because  they  are  of  different  amounts.    [Chawndlt 
B. — Might  not  the  claimants  have  separate  rights  to  parts 
of  the  money  ?    In  Glyn  ▼•  Duesbury  the  two  debts  were 
originally  and  substantially  different  in  their  nature.]     In 
Diplock  ▼.  Hammond  (b),  it  was  held  a  fatal  objection  that 
the  plaintiff  in  the  interpleader  suit  called  upon  the  defend- 
ants to  interplead  as  to  a  less  sum  than  they  claimed  against 
him.     [Martin,  B. — It  was,  no  doubt,  stated  by  Parte,  B., 
that,  in  cases  of  interpleader,  Courts  of  law  would  fellow 
the  rules  of  Courts  of  equity,  but  the  Interpleader  Act 
does  not  require  it]     Mitchell  v.  Hayne  (c)  decided  that 
where  an  action  is  brought  against  an  auctioneer  for  a 
deposit,  he  cannot  sustun  a  bill  of  interpleader,  if  he  insists 
upon  retaining  either  his  commission  or  the  duty.  [itforfM, 
B. — llie  defendant  does  not  claim  any  interest  in  the 
corpus  of  the  money.     His  claim  to  deduct  the  expenses  of 
the  sale  is  not  an  interest  within  the  meaning  of  the  Inter- 
pleader Act.     The  only  interest  he  claims  is  by  reason  of 
his  contract  with  the  plaintiff.]    He  has  no  right,  as  against 
Grallagher,  the  claimant,  to  deduct  the  expenses  of  the  sale. 
[Martin,  6. — That  might  be  an  objection  on  her  part,  but 
she  assents  to  the  deduction.]     Moreover  the  claim  of  Gal- 
lagher is  merely  of  an  equitable  nature,  and  therefore  not 
the  subject  of  interpleader:  Roach  v.  Wright {d).    At  all 
events,  as  the  solvency  of  Gallagher  is  doubtfel,  the  Court 
will  not  call  upon  the  plaintiff  to  interplead  with  her  without 
requiring  her  to  give  him  security  for  his  costs :  Ddler  v. 
PricheH  {e). 

(a)  11  Sim.  139.  (d)  8  M.  &  W.  155. 

(6)  2  Sm.  &  G.  141.  (e)  15  Q.  B.  1081. 

(e)  2  Sim.  &  S.  68. 
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Pollock,  C.  B.-^I  am  of  opinion  that  the  rule  ought       1868. 
to  be  discharged.     This  order  is  in  conformity  with  the 
practice  which  has  prevailed  in  this  Court  (and  I  believe 
in  every  other  Court  in  Westminster  Hall)  ever  since  they 
have  had  jurisdiction  to  make  interpleader  orders.     No 
doubt,  Judges  have  occasionally  looked  at  what  was  the 
practice  of  Courts  of  equity  upon  a  bill  of  interpleader ; 
but  in  my  opinion  it  would  be  injurious  to  the  public  if  we 
were  to  adopt  that  as  a  rule,  for  the  consequence  would  be 
that,  wh'enever  a  plaintiff  brought  an  action  in  respect  of  a 
claim  which  might  be  the  subject  of  interpleader  in  a 
Court  of  common  law,  if  there  was  combined  with  it  some 
matter  which  did  not  admit  of  a  bill  of  interpleader,  the 
party  against  whom  the  action  was  brought  would  be  de- 
prived of  the  benefit  of  an  interpleader  order.    It  is  a  com- 
mon occurrence  for  a  defendant  to  come  before  a  Judge  at 
Chambers  and  say : — *'  I  am  sued  by  A.  and  B.    With 
respect  to  B.,  I  have  no  defence,  and  what  he  claims  I  am 
ready  to  give  up  to  him.     As  to  the  claim  of  A.,  I  am  sued 
by  another  person  in  respect  of  it,  and  I  ask  for  the  protec- 
tion of  the  Court  by  an  interpleader  order."    Under  such 
circumstances  what  is  there  unreasonable  in  making  an 
order  ?     On  the  contrary  it  seems  to  me  that  it  would  be 
unjust  to  adopt  a  different  course  and  refuse  relief. 

Martin,  B. — I  am  of  the  same  opinion.  The  authority 
of  the  Court  or  a  Judge  in  matters  of  this  kind  depends  on 
two  Acts  of  Parliament,  the  Interpleader  Act  (1  &  2  Wm. 
4,  c  58,)  and  the  Common  I^aw  Procedure  Act,  1860  (23 
&  24  Vict  c.  126).  I  am  aware  that  in  many  cases  stress 
has  been  laid,  and  by  no  means  improperly,  on  the  pro- 
ceedings of  Courts  of  equity  upon  a  bill  of  interpleader ; 
but  the  authority  given  by  the  Interpleader  Act  to  Courts 
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of  common  law  is  to  make  an  order  as  to  the  trial  of  an 
issue  and  ^'such  other  rules  and  orders  as  to  costs  and  all  other 
matters  as  may  appear  to  be  just  and  reasonable."  There 
is  no  reference  in  any  part  of  the  Act  to  the  practice  of 
^Courts  of  equity.  Therefore  what  the  Legislature  has  pre- 
scribed and  the  Court  or  a  Judge  must  do,  is  that  which  is 
just  and  reasonable  between  the  parties.  There  were  some 
matters  with  respect  to  interpleader,  as  to  which,  with  a 
more  enlai^ed  and  enlightened  construction  of  the  Act, 
more  ample  justice  might  have  been  done ;  but  nowa  remedy 
is  provided  by  the  12th  section  of  the  Common  Law  Pro- 
cedure Act,  I860.  I  can  state  that  the  order  of  my  brother 
Wilde  is  in  accordance  vrith  the  practice  for  the  last  twelve 
years.  It  seems  to  me  that  it  is  a  beneficial  practice,  and  a 
great  saving  of  expense  to  the  parties,  and  I  am  at  a  loss  to 
know  why  we  should  alter  it 

Channell,  B. — ^I  agree  that  the  order  ofmy  brother  ^tU!f 
was  right;  and  I  think  it  would  be  so  independently  of  the 
authority  given  by  the  12th  section  of  the  Common  Law 
Procedure  Act,  1860.  Under  the  1  &  2  Wm.  4,  c,  58, 
there  were  some  decisions  which  appear  to  conflict  I  think 
the  true  view  is  that  given  in  Meynell  v.  Angel  (a),  but, 
however  that  may  be,  since  the  authority  under  1  &  2 
Wm.  4,  c.  58,  has  been  extended  by  the  12th  section  of  the 
Common  Law  Procedure  Act,  1860, 1  entertain  nodoobt  that 
the  order  was  correctly  made,  upon  the  facts  presented  to 
the  Judge,  and  that  there  is  no  ground  for  this  application. 

Wilde,  B. — The  argument  for  the  plaintiff  has  Ailed  to 
convince  me  that  the  order  is  wrong ;  and  it  certainly  is  in 
accordance  with  the  usual  practice  at  Chambers.    It  now 

(a)  32  L.  J.,  Q.  B.  14. 
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appears  that  the  reason  whj  the  order  was  qaestioned  was,  1868. 
that  some  doubt  existed  as  to  the  solvency  of  the  other  party 
who  was  made  a  defendant  in  the  interpleader  issue.  That 
may  afford  ground  for  an  application  at  Chambers  for 
securilyy  but  it  is  no  reason  for  questioning  an  order  which 
is  in  conformity  with  the  usual  practice. 

Reliance  has  been  placed  upon  the  proceedings  of  Courts 
of  equity  in  giving  relief  upon  bill  of  interpleader.  No 
doubt,  when  Courts  of  law  were  first  empowered  to  grant 
a  summary  remedy  by  interpleader  order,  they  naturally 
turned  to  Courts  of  equity  to  ascertain  the  general  prin- 
ciples upon  which  those  Courts  acted  in  the  case  of  inter- 
pleader ;  and  Mr.  Lloyd  is  right  in  saying  that  those  prin- 
ciples have  been  the  guides  of  Courts  of  law.  But  the 
reference  to  Courts  of  equity  was  a  reference  for  principles, 
not  for  practice,  or  minute  and  technical  rules  for  working 
out  the  justice  of  a  case.  The  powers  of  a  Court  of  law 
are  only  restricted  by  the  acts  of  parliament  which  have 
conferred  them:  and  it  is  now  too  late  to  contend  that 
they  have  no  power  to  do  that  which  they  have,  for  so  long 
a  period,  been  in  the  habit  of  doing.  I  therefore  think 
that  the  rule  ought  to  be  discharged  with  costs. 

Rule  dischaiged  with  costs. 
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Jan,  80.  DSWHURST  ».  EsBSHAW. 

A  deed  of  X  HIS  was  an  action  against  the  defendant  under  ''The 

by  a  debtor  Summary  Procedure  on  Bills  of  Exchange  Act,  1855. 

and  effectafor  The  action  was  commenced  on  the  10th  of  October,  1862, 

0iich  crediton  ^^^  ^^  ^^  ^^^  ^^  defendant  assigned  all  his  estate  and 

wwmte  it  effects  for  the  benefit  of  his  creditors. 

JJj^^^JJ^  The  indenture  was  between  "  John  Kershaw  (the  defend- 

^d  ^' ^  ^"^^  ^^  ^^  ^"^  P^'^'  Elizabeth  Ramsay  and  David  Roberts, 
>  the  192nd        trustees  for  themselves  and  the  rest  of  the  creditors  of  the  said 

section  of  the 

Bankrantcj      John  Kershaw,  parties  thereto,  of  the  second  part,  and  the 

Act,  1861,  and  .      •  •  t         i  i 

the  certificate  several  Other  persons  whose  names  and  seals  are  hereunto 
of  s^a^Md  subscribed  and  set,  being  respectively  creditors  of  the  sud 
ton^^'  J<^*^°  Kershaw,  of  the  third  part":  After  reciting  that  "the 
^l^^  sdd  John  Kershaw  is  justly  indebted  unto  the  said  parties 
section.  hereto  of  the  second  and  third  parts  in  the  several  sums  set 

opposite  to  their  respective  names  in  the  schedule  hereunder 
written,  which  he  is  unable  to  pay  in  full,  he  has  therefore 
proposed  and  hath  agreed  to  assign  all  his  estate  and  effects 
unto  the  said  trustees  for  the  benefit  of  his  creditors  as 
hereinafter  mentioned :"  It  was  witnessed,  that  In  pursuance 
of  the  said  agreement  and  in  consideration  of  the  premises 
and  of  fi«.  &C.,  **  the  said  J.  Kershaw  doth  by  these  presents 
bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said 
trustees,  their  executors,  &c.,  all  and  singular  the  house- 
hold furniture,  &c.,  books  of  account,  debts,  sum  and  sums 
of  money,  and  all  securities  for  money,  &c.,  and  all  other 
the  personal  estate  and  effects  whatsoever  and  wheresoever 
of  him  the  said  J.  Kershaw  in  possession,  reversion,  remain* 
der  or  expectancy."    Habendum  :  **  the  said  stock  in  trade 
and  all  other  the  estate,  effects  and  premises  hereby  assigned, 
or  intended  so  to  be,  unto  the  said  trustees,  their  executors^ 
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&c,  absolutely^  upon  trust  nevertheless  to  collect  and  re^ 
ceive^  or  sell  and  dispose  of  the  said  hereby  assigned  pre- 
mises^ and  every  part  thereof,  either  by  public  sale  or  private  r. 

JeLbrshaw. 

contract,  &c. :  And  upon  trust  out  of  the  monies  to  be 
received  by  virtue  of  these  presents,  to  pay  all  costs  and 
expenses  of  proposing,  preparing,  engrossing  and  executing 
these  presents,  and  attending  or  relating  to  the  said  hereby 
aadgned  premises  or  the  trusts  hereby  created ;  and  in  the 
next  place  to  pay,  retain  and  satisfy,  rateably  and  propor- 
tionably  and  without  any  preference  or  priority  to  them- 
selves, the  said  trustees  and  their  partners,  and  the  other 
persons  parties  hereto  of  the  third  part,  who  shall  execute 
these  presents  within  twenty-one  days  from  the  date  hereof, 
the  several  debts  or  sums  set  opposite  to  their  respective 
names  in  the  said  schedule  hereto,  and  to  pay  the  residue, 
if  any,  of  the  said  monies  unto  the  said  J.  Kershaw,  his 
executors,  &c. :  Provided,  nevertheless,  that  such  creditors 
of  the  said  J.  Kershaw  as  shall  not  execute,  or  assent  in 
writing  to  take  the  benefit  of  these  presents  on  or  before 
the  14th  day  of  January  next,  or  within  such  further  time, 
not  exceeding  thirty  dftys,  as  the  said  trustees  sBall  by 
writing  under  their  respective  hands  and  seals  declare,  shall 
be  excluded  from  all  benefit  under  these  presents." 

The  indenture  was  executed  by  a  majority  of  three-foiuths 
in  value  of  the  creditors  whose  debts  amounted  to  lOL  and 
upwards,  and  was  duly  filed  and  registered  in  the  Court  of 
Bankruptcy,  under  the  193rd  and  194th  sections  of  the 
Bankruptcy  Act,  1861  (24  &  25  Vict  c.  134),  and  a  certificate 
of  the  filing  and  registration  was  delivered  to  the  defendant* 

On  the  20th  of  January  the  defendant  was  arrested 
by  the  sheriff  of  Monmouthshire  under  a  writ  of  ca.  sa, 
issued  on  a  judgment  signed  in  this  action  on  the  27th 
of  October. 

Gray  now  moved  to  discharge  the  defendant  out  of 
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custody. — The  question  is^  whether  the  deed  is  valid  under 
the  192nd  section  of  «  The  Bankruptcy  Act,  1861."  It  ia 
objected  that  it  is  invalid  because  it  provides  that  such 
creditors  as  shall  not  execute  it  before  the  time  named 
shall  be  excluded  from  all  benefit  under  it  [fFUde,  B.-- 
The  1 98th  section  says,  that  a  certificate  of  the  filing  and 
registration  of  the  deed  '*  shall  be  available  to  the  debtcf 
for  all  purposes  as  a  protection  in  bankruptcy."  Chanmlk 
B. — The  words  are  **8uch  deed,"  that  is,  a  deed  valid  uader 
the  1 92nd  section.]  In  Harris  v.  Petit  (a),  a  similar  objec- 
tion was  raised  to  a  deed  of  assignment  under  the  68th 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
and  Stuart,  V.  C,  held  that  the  ailment,  that  the  asngn- 
ment  was  not  for  the  benefit  of  all  the  creditors  because 
some  of  them  might  not  choose  to  avail  themselves  of  it, 
was  not  maintainable.  [Martin,  B. — ^In  Ex  parte  God- 
den{b)y  the  Lords  Justices  decided  that  a  deed  of  asngn- 
ment  of  a  debtor's  estate  was  not  valid  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  unless  it  was  for  the 
benefit  of  all  the  creditors.]  Before  that  Act  passed,  under 
an  ordinary  bankruptcy  all  the  creditors  did  not  necessarily 
participate^  for  they  were  not  entitled  to  any  dividend  unless 
they  chose  to  prove  their  debts.  If  a  creditor  refuses  to 
execute  a  deed  of  assignment,  he  ought  to  be  in  the  same 
position  as  a  creditor  who  refused  to  prove  his  debt 

Per  Curiam  (c). — The  case  of  JSr  parte  Godden  is  con- 
clusive against  thb  deed,  and  there  ought  to  be  no  rule. 

Thrupp  appeared  to  shew  cause  in  the  fijst  instance. 

Rule  refused  (if). 

(a)  31  L.  J.  Chan.  552.  ChmneU,  B.,  and  WiMt,  B. 

{h)  32  L.  J.  Bank.  37.  (cf)  See  Ex  parte  Morgan,  32 

(c)  Pollock,  G.  B.,  Martin,  B.,      L.  J.  Bank.  15. 
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MOUNSET   V.    ISMAY.  Jm.  20. 

JLIECLARATION. — That  the    defendant  broke    and  A  custom  for 
entered  a  certain  close  of  the  plaintiff,  abutting,  &c.,  and  and  dtizens 
broke  down,  prostrated  and  destroyed  the  fences  of  the  a^urticSar^ 
plaintiff  of  and  belonging  to  the  said  close  of  the  plaintiff,  J^^J^tfenter 
arrd  divers  posts  and  rails  then  standing  and  beins  in  and  ^^^  •  *^*^' 

*^  o  CB  for  the  purpoee 

upon  the  said  close  of  the  plaintiff,  and  aflSzed  thereto,  and  J^  holding 

horse  racing 

also  prostrated,  levelled  and  destroyed  a  bank  then  erected  thereon,  is  a 

good  custom, 

and  being  parcel  of  the  said  close,  and  pulled  up  and  and,inplead- 
destroyed  the  thorns  there  and  thereon  then  growing:  not  necessary 
Whereby  the  plaintiff  has  sustained  damage,  &c.  thep^c^ 

First  plea. — ^That  from  time  whereof  the  memory  of  man  g*^^^,*^ 
runneth  not  to  the  contrary,  on  a  certain  day  in  each  and  ^™®' 
every  year,  (to  wit,  on  Ascension  Day,  commonly  called 
Holy  Thursday),  horsQ  races  have  been  and  of  right  ought 
to  have  been,  and  still  ought  to  be,  holden  on  a  certain  piece 
of  land  in  the  extra-parochial  hamlet  of  Kingsmoor  in  the 
said  county,  being  in  the  neighbourhood  of  the  city  of 
Carlisle ;  and  from  time  whereof  the  memory  of  man  run- 
neth not  to  the  contrary,  there  hath  been  and  still  of  right 
ought  to  have  been,  and  still  of  right  ought  to  be,  an  ancient 
and  laudable  and  reasonable  custom,  used  and  approved  of 
in  the  said  hamlet  and  in  the  said  city  of  Carlisle,  that  is  to 
say,  that  the  freemen  of  the  said  city  of  Carlisle,  on  the 
day  aforesaid  in  each  and  every  year,  have  during  all  the 
time  aforesaid  been  used  and  accustomed  to  enter  and  of 
right  ought  to  have  entered,  and  still  of  right  ought  to 
enter,  into  and  upon  the  said  piece  of  land  in  the  said 
hamlet,  for  the  purpose  of  holding  horse  races  thereon. 
And  the  defendant  says,  that  the  close  in  which,  &c.,  at  the 
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1868.        ^^™®  when,  &c.,  was  parcel  of  the  said  piece  of  land  in  the 
said  hamlet ;  wherefore  the  defendant,  being  one  of  the  free- 
men of  the  said  city  of  Carlisle,  broke  and  entered  the  said 
piece  of  land  and  the  said  close  in  the  declaration  men- 
tioned, on  Ascension  Day  1862,  for  the  purpose  of  holding 
the  said  hone  races ;  and  because  the  plaintiff  a  short  time 
before  the  time  when,  &c.,  had  wrong^Uy  placed  and 
erected  fences,  posts  and  rails,  and  a  bank  and  thorns  upon 
and  over  the  said  land  and  the  part  of  the  said  land  where 
the  said  horse  races  were  accustomed  to  be  held  as  afixe- 
said,  and  continued  to  keep  the  same  placed  and  erected 
until  the  time,  when,  &c.,  insomuch  that  the  said  freemen 
were  prevented  from  holding  and  were  unable  to  hold  the 
said  horse  races  as  they  were  accustomed  and^of  right  en- 
titled to  do,  wherefore  the  defendant,  being  one  of  the  free- 
men of  the  said  city  of  Carlisle,  for  the  purpose  of  enabling 
the  said  horse  races  to  be  held  as  aforesaid,  did  on  the  said 
day  remove  the  said  fences,  posts  and  rails,  and  the  said 
bank  and  thorns,  doing  no  more  damage  thereto  than  was 
necessary  for  the  purposes  aforesaid,  which  are  the  tre^MSses 
alleged  in  the  declaration. 

Second  plea. — The  defendant  repeats  all  the  allegations 
in  the  first  plea,  except  so  much  of  the  said  plea  as  alleges 
that  the  said  custom  therein  mentioned  was  a  custom  for 
the  freemen  of  the  city  of  Carlisle.  And  the  defendant  says, 
that  the  said  custom  was  a  custom  for  all  the  citizens  of 
Carlisle  instead  of  the  freemen  of  Carlisle,  and  that  the 
defendant,  being  one  of  the  said  citizens,  committed  the  acts 
in  the  declaration  and  first  plea  mentioned. 

Third  plea. — That  from  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  on  a  certain  day  in  each  and 
every  year,  (to  wit,  on  Ascension  Day,  commonly  called  ^ 
Holy  Thursday),  horse  races  have  been  and  of  right  ought 
to  have  been,  and  still  ought  to  be,  holden  on  certain  land 


HILARY  TEBM^    26   TICT. 

in  the  eztra-parochial  hamlet  of  IBUngsmoor  in  the  said 
coanty,  being  in  the  neighbourhood  of  the  city  of  Carlisle ; 
and  finom  time  whereof  the  memory  of  man  runneth  not  to 
the  contrary,  there  hath  been  and  still  of  right  ought  to 
have  been,  and  still  of  right  ought  to  be,  an  ancient  and 
laudable  and  reasonable  custom,  used  and  approved  of  in 
the  said  hamlet  and  in  the  said  city  of  Carlisle,  that  is  to 
say,  that  the  freemen  of  the  said  city  of  Carlisle  have  been 
used  and  accustomed  to  enter  and  of  right  ought  to  have 
entered,  and  still  of  right  ought  to  enter,  into  and  upon  the 
said  land  in  the  said  hamlet  on  the  day  aforesaid  in  each 
and  every  year  during  all  the  time  aforesaid,  for  the  purpose 
of  holding  horse  races  thereon,  and  to  enter  into  and  upon 
the  said  land  in  the  said  hamlet  at  a  reasonable  time  before 
the  holding  of  the  said  horse  races  in  each  year  and  every 
year  during  all  the  time  aforesaid,  for  the  purpose  of  pre- 
paring and  making  ready  the  said  land  for  the  more  con- 
veniently holding  the  said  horse  races  on  such  day  as  afore- 
said. And  the  defendant  says,  that  the  close  in  which,  &&, 
at  the  time  when,  &c.,  was  parcel  of  the  said  land  in  the 
said  hamlet;  wherefore  the  defendant,  being  one  of  the 
freemen  of  the  said  city  of  Carlisle,  broke  and  entered  the 
said  land  for  the  purposes  aforesaid,  at  a  reasonable  time 
before  the  said  horse  races^held  on  Ascension  Day,  1862 : 
and  because  the  plaintiff  a  short  time  before  the  time 
when,  &c.,  had  wrongfully  placed  and  erected  fences,  posts 
and  rails,  and  a  bank  and  thorns  upon  and  over  the  said 
land  and  the  part  of  the  said  land  where  the  said  horse 
races  were  accustomed  to  be  held  as  aforesaid,  and  con- 
tinued to  keep  the  same  placed  and  erected  until  the  time 
^hen,  &c.,  insomuch  that  the  said  freemen  would  have 
been  prevented  fix>m  holding,  and  would  have  been  unable 
to  hold  the  said  horse  races  on  the  said  day  as  they  were 
accustomed  and  of  right  entitled  to  do,  wherefore  the  de- 
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fendant^  being  one  of  the  freemen  of  the  said  city  of  Carlisle, 
for  the  purpose  of  enabling  the  said  horse  races  to  be  more 
conveniently  held^  did  then  remove  the  said  fences,  posts 
and  rails^  and  the  said  bank  and  thorns,  doing  no  more 
damage  thereto  than  was  .necessary  for  the  purposes  afore- 
said, which  are  the  trespasses  alleged  in  the  declaration. 

Fourth  plea. — The  defendant  repeats  all  the  allegations  in 
the  third  plea,  except  so  much  of  the  said  plea  as  alleges 
that  the  said  custom  therein  mentioned  was  a  custom  for 
the  freemen  of  the  city  of  Carlisle.  And  the  defendant 
says,  that  the  said  custom  was  a  custom  for  ail  the  dtizens 
of  Carlisle  instead  of  the  freemen  of  Carlisle^  and  that  the 
defendant,  being  one  of  the  said  citizens,  committed  the 
acts  in  the  declaration  and  third  plea  mentioned. 

Demurrer  to  pleas,  and  joinder  therein. 

Tempk  {Cramptan  HutUm  with  him),  in  support  of  the 
demurrers. — The  custom  is  unreasonable  and  bad  in  law. 
First,  it  is  not  claimed  for  a  seasonable  time  of  the  year, 
but  for  a  day  uncertain,  viz..  Ascension  Day,  which  may 
fall  on  any  day  between  the  1st  of  May  and  the  4th  of  June, 
at  which  time  crops  must  be  growing.  In  BeJl  v.  WarddHa) 
a  custom  for  all  the  inhabitants  of  a  town  to  walk  and  ride 
over  a  close  of  arable  land  at  all  seasonable  times  of  the 
year,  was  held  bad,  because  it  appeared  that  the  trespasses 
were  committed  when  the  corn  was  growing,  [itfoifiit,  B. — 
In  Abbot  V.  Weddey  (&),  a  custom  for  all  the  inhabitants  of 
a  town  to  dance  at  all  times  of  the  year  for  their  recreation 
in  the  plaintiff's  close  was  held  good.]  That  case  was  com- 
mented on  by  WilleSf  J.,  in  Bell  v.  Wardell  (a),  who  observed 
that  '*  it  was  after  a  verdict  which  found  the  custom,"  and 
that  ^'  the  Court  said,  that  perhaps  it  might  not  be  good 
upon  a  demurrer.'*  Mr.  Dumford^  however,  in  a  note  to 
(a)  Willes,  202.  (6)  1  Lev.  176. 
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Bell  V.  Wardelly  observes,  "  that  this  part  of  the  opinion  of 
the  Court  was  given,  not  in  answer  to  the  principal  objec- 
tion, which  was  that  the  prescription  was  bad,  but  in 
answer  to  the  second  objection  that  the  right  or  easement 
should  have  been  claimed  byway  of  custom,  not  prescription; 
though  indeed  it  appears  extraordinary  that  the  verdict 
should  have  removed  either  of  the  objections."  In  a  note 
to  Belt  V.  Wardell^  a  case  of  Milkehamp  v.  Johnson  is 
cited  from  WiUes,  C.  J.,  mbs.,  where  a  plea  of  a  custom  for 
the  inhabitants  of  a  certain  town  to  play  at  rural  sports  in 
the  plaintiff's  close  at  all  times  of  the  year  was  held,  after 
verdict,  to  mean  **  legal  and  seasonable  times  of  the  year." 
[Afar/in,  6. — It .  must  be  assumed  that  the  custom  has 
existed  since  the  time  of  Richard  the  First ;  and  why  may 
it  not  have  been  reasonable  in  the  then  state  of  the  land  ? 
Channell,  B. — In  Coehsedge  v.  Fanshaw  (a).  Lord  Mansfield 
said  that  '*  the  rule  of  law  is,  that  whenever  there  is  an  im- 
memorial usage^  the  Court  must  presume  every  thing /M»«<ti6fe 
which  could  give  it  a  legal  origin."  Wilde,  B. — In  Bell  v. 
WardeU  the  declaration  was  not  for  treading  down  the  com 
on  a  particular  day,  but  on  divers  times  between  the  2nd 
of  May  and  the  12th.  The  plea  alleged  a  custom  to  walk 
and  ride  over  the  plaintiff's  close  *'  at  all  seasonable  times," 
and  that  in  walking  and  riding  the  plaintiff  necessarily  trod 
down  the  grass  and  com  there  growing,  so  that  it  appeared 
by  the  plea  that  the  times  were  not  seasonable,  although 
alleged  to  be  so.]  Here  the  plea  ought  to  have  averred 
that  the  time  was  a  '^  seasonable  time."  \Ch<mnelU  B. — 
The  custom  is  claimed  for  a  particular  day ;  where  it  is  not 
for  a  day  certain,  it  may  possibly  be  necessary  to  aver  that 
the  time  was  "seasonable."]  The  Court  will  judicially 
notice  the  time  on  which  Ascension  Day  falls,  and  that  it  is 
not  a  ''  seasonable  time."  In  Fitch  v.  RawUng  {b\  the  cus- 
(a)  1  Doug.  118.  132.  (h)  2  H.  BlacL  393. 
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torn  was  for  the  inhabitants  of  a  parish  to  play  at  all  lawful 
games  in  the  plaintiff's  close  **  at  all  seasonable  times  of  the 
year;"  and  which,  as  the  Court  said  in  MQlechamp  Y.Jotor 
son,  would  not  take  away  all  the  profits  of  the  land,  and 
might  therefore  have  had  a  legal  origin* — Secondly,  the 
custom  is  bad  because  it  is  claimed  for  the  ficeemen  and 
citizens  of  Carlisle,  not  inhabitants  only.  Such  a  custom, 
to  be  good,  must  be  confined  to  residents  in  the  city :  Gate- 
wanPs  Case  (a),  Chajin  v.  Beiswarth  (&). 

MeUUh  {Maule  with  him)  appeared  for  the  plaintiff,  bat 
the  Court  said  that  they  would  consider  whether  it  would 
be  necessary  to  hear  him. 

Cur.  adv.  wdL 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. —  In  this  case,  in  which  Mr.  Tempk 
aigued  in  support  of  the  demurrer,  we  intimated  to  Mr. 
MelKsk^  who  appeared  in  support  of  the  plea,  that  probaUj 
it  would  not  be  necessary  to  hear  him,  and  we  are  of  that 
opinion. 

It  was  an  action  of  trespass  for  breaking  and  entering  t 
dose  of  the  plaintiff,  and  the  pleas  in  substance  allied  i 
custom  for  the  fi*eemen  and  citizens  of  Carlisle  on  AscensioD 
Day  to  enter  upon  a  piece  of  land,  of  which  the  plaintiffli 
close  was  parcel,  for  the  purpose  of  horse-racing«  The  ques- 
tion is  whether  that  custom  is  good ;  and  we  are  of  opinion 
that  it  is,  and  that  the  defendant  is  entitled  to  judgment 

The  custom  here  alleged  is  a  custom  confined  to  a 
particular  day. 

It  has  been  axgued  that  the  allegation  of  such  a  custom 
is  bad  on  demurrer,  unless  it  is  alleged  that  the  particular 
(a)  6  Bep.  59.  (5)  3  Lev.  190. 
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day  18  a  ''  seasonable  day.**    The  case  of  JUittechamp  v.        1868. 
Johnson  (in  notes  to  Bell  ▼.  WardeU)  was  cited,  in  which  it      ^T^^*^^ 
was  held  that  a  custom  alleged  to  enjoy  rural  sports,  &c.,  •• 

at  ^'  all  times,"  must  be  intended,  after  verdict,  to  have 
been  proved  to  be  at  all  'Megal  and  reasonable**  times, 
thereby  implying  (it  was  argued)  that  the  restriction  of  the 
words  **  l^al  and  reasonable"  was  necessary  to  make  the 
custom  good. 

The  other  two  cases  cited,  BtU  v.  WardeU{a)  and  FUch 
V.  RawKng  (i),  were  cases  in  which  the  custom  was  alleged 
as  for  ''  all  seasonable  times,"  and  do  not  therefore  decide 
anything  as  to  the  necessity  of  such  an  allegation. 

But  the  case  of  Alboi  v.  Weekley  (e)  was  also  cited,  in 
which  the  allegation  of  a  custom  to  dance  &c.  on  the 
plaintiff's  land  was  alleged  "  at  all  times"  without  any  quali- 
fication, and  this  was  distinctly  held  to  be  good,  although  not 
restricted  to  *'  seasonable  times.*'  There  is,  therefore,  no 
authority  cited  for  the  proposition,  that  in  the  case  of  a 
custom  like  the  present,  if  alleged  for  a  certain  day,  it  is 
necessary  to  allege  further  that  the  day  was  a  *^  seasonable 
one."  Our  opinion  is,  therefore,  that  th^  pleas  are  good, 
and  that  the  defendant  is  entitled  to  judgment. 

Majitik,  B. — ^The  only  obsenration  I  have  to  make  is, 
that  the  case  of  Bell  v.  WardeU  has  been  evidently  mis- 
understood. In  Blackstone's  Commentaries,  vol.  2,  p.  263, 
the  case  ot  Abbot  v.  Weekley  is  cited  as  good  law ;  and  it  is 
expressly  stated  that  such  a  custom  is  lawfiil.  Therefore, 
assuming  that  Bell  v.  WardeU  is  at  variance  with  Abbot  v. 
Weekley 9  the  latter  case,  bebg  followed  hj  Fitch  v.  RawUftg, 
is  an  authority  that  such  a  custom  is  good.  A  great  deal  might 
be  said  to  shew  that  the  judgment  in  BeU  v.  WardeU  was 
given  under  an  erroneous  impression.  A  custom  to  be  good 

(a)  WiUes,  202.  (b)  2  H.  Black.  893. 

(c)  1  Lev.  176. 
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must  have  existed  from  the  time  of  legal  memory,  that  is, 
the  reign  of  Richard  the  First,  and  whether  the  land  which 
is  subject  to  the  custom  was  then  pasture  or  arable,  it 
is  now  impossible  to  ascertain ;  and  I  think  the  circumstance 
of  the  land  being  pasture  or  arable  at  the  time  when  the 
alleged  trespass  was  committed  is  immaterial  in  conadering 
whether  the  custom  is  good. 

Judgment  for  the  defendant 


Jan.  31. 


A  daixnant  in 
ejectment  is 
entitled  to  a 
writ  of  posses- 
sion, notwith- 
standing the 
lease  under 
which  he 
claims,  though 
in  force  at  the 
time  the  action 
was  com- 
menced, has 
expired  before 
the  time  of 
trial,  unless 
the  defendant 
shews  affirma- 
tively that  the 
claimant 
has  no  title 
whatever. 


GiBBINB  V.   BUCKLAND. 

X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  caose 
why  he  should  not  be  precluded  finom  issuing  or  enfordog 
any  writ  of  possession  in  this  case. 

The  affidavits,  in  support  of  the  application,  stated  that 
the  plaintiff  sought  to  recover  possession  of  certain  premises, 
comprised  in  and  demised  by  an  indenture  of  lease,  dated 
the  26th  of  September,  1849,  granted  by  Edward  Thornton 
and  William  Griffith,  executors  of  Edward  Norton  Thorn- 
ton, to  John  Harris  for  the  term  of  thirteen  years  from  the 
29th  of  September  then  next  ensuing,  less  the  last  ten  da;s 
thereof,  which  had  been  assigned  to  the  defendant :  that 
the  plaintiff  at  the  trial  put  in  an  indenture  of  lease,  dated 
the  24  th  day  of  June,  1843,  granted  by  Thomas  Puckle  to 
the  said  Edward  Norton  Thornton,  of  the  said  premises  &r 
the  term  of  nineteen  years  and  one  quarter  of  another  year 
from  the  24th  day  of  June,  1843,  videlicet,  to  the  29th  of 
September,  1862;  and  the  plaintiff  put  in  and  proved  an 
indenture  of  assignment,  dated  on  or  about  the  I8th  of 
September,  1862,  of  the  said  last  mentioned  lease  from  the 
said  William  Griffith,  as  the  surviving  executor  of  the  said 
Edward  Norton  Thornton,  to  the  plaintiff. 
The  Lord  Chief  Baron,  before  whom  the  cause  was  tried, 
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directed  a  yerdict  for  the  plaintiiF,  reserving  to  the-defendant 
leave  to  move  to  enter  the  verdict  for  him. 

The  writ  in  the  action  issued  on  the  24th  of  September,     _    v- 
1862,  and  the  caase  was  tried  on  the  lOth  of  December. 

In  the  present  Term  (Jan.  13)  a  motion  was  made  to 
enter  the  verdict  for  the  defendant  pursuant  to  the  leave  re- 
served (a),  and  refused.  The  defendant  then  took  out  a  sum- 
mons at  Chambers,  calling  on  the  plaintiff  to  shew  cause  why 
the  postea  should  not  be  entered  up  on  the  record  accord* 
ing  to  the  provisions  of  the  181st  section  of  the  Common 
Law  Procedure  Act,  1852.  The  Lord  Chief  Baron,  before 
whom  the  summons  was  heard,  declined  to  make  any  order; 
whereupon  the  present  rule  was  obtained,  against  which 

Ja^ce  shewed  cause. — The  plaintiff  is  entitled  to  issue  a 
writ  of  possession*  At  the  time  he  commenced  the  action 
he  had  a  right  to  the  possession  of  the  premises,  for  the 
lease  of  the  24th  of  June,  1843,  which  was  assigned  to  him, 
was  then  in  force,  but  the  lease  of  the  26th  of  September, 
1849,  which  was  assigned  to  the  defendant,  had  expired  on 
the  19th  of  September,  1862.  The  defendant  was  bound 
to  shew  affirmatively  that  the  plaintiff  had  no  title  whatever. 
It  may  be  that  he  had  an  agreement  for  the  renewal  of  his 
lease,  or  that  he  was  tenant  at  will. 

The  Court  then  called  on 

Karslahe,  to  support  the  rule. — The  plaintiff  is  not  entitled 
to  issue  a  writ  of  possession,  for  his  lease  expired  before  the 

(a)  The  grounds  of  the  motion  lease  did  not  expire  until  the  19th 

were,   first,    that    as    the    term  September,  1863.    Secondly,  that 

granted  by  the  lease  of  the  26th  the  solicitor  for  the  freeholder 

September,  1849,  was  **  for  thir-  had  declined  to  produce  at  the 

teen  years,  wanting  ten  days,  to  trial    an    agreement  for  a  new 

be  computed  from  29th  of  Sep-  lease  to  the  defendant, 
tember  thtti  next  enndng**  the 

VOL.  I. — H.  &  a  C  C  C  EXCH. 
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time  of  trial     That  is  provided  for  by  the  ISlst  section  of 
the  Common  Law  Procedure  Act,  1852,  which  enacts  that 
9.  **  In  case  the  title  of  the  claimant  shall  appear  to  have 

existed  as  alleged  in  the  writ  and  at  the  time  of  service 
thereof,  bat  it  shall  also  appear  to  have  expired  before  the 
dme  of  trial,  the  claimant  shall,  notwithstanding,  be  entitled 
to  a  verdict  according  to  the  (act  that  he  was  so  enuded  at 
the  time  of  bringing  the  action  and  serving  the  writ,  and 
to  a  judgment  for  his  costs  of  suit.  [Martin^  B. — That 
section  does  not  say  that  a  writ  of  possession  shall  not  issue.] 
It  does,  by  implication,  for  judgment  is  to  be  entered  for 
the  costs  only.  Where  the  claimant's  title  has  not  ex- 
pired, the  form  of  the  postea  prescribed  by  Schedule  (A.), 
Na  17,  is  that  he  **  was,  and  bHU  w,  entitled  to  the  pos- 
session of  the  land."  [PoUock^  C.  B. — Though  the  pbdn- 
tifTs  lease  has  expired,  his  title  does  not  expire  unless 
his  landlord  demands  possession.]  If  the  plaintiff  had 
claimed  in  his  writ  to  be  entitled  on  the  day  after  his  lease 
expired,  the  verdict  must  have  been  found  agunst  him. 
Though  a  tenant  cannot  dispute  his  landlord's  title,  he  may 
shew  that  it  has  expired.  In  an  action  for  use  and  occupa- 
tion it  would  seem  that  it  is  a  defence  that  the  plaintiff's 
title  expired  after  the  demise  and  before  the  period  for 
which  he  claims,  if  there  has  been  no  eviction  or  suirender 
of  possession  by  the  defendant :  Mountnoy  v.  CdBer  (a). 
If  the  plaintiff  is  entitled  to  recover,  he  might  maintain  an 
action  against  the  'defendant  for  mesne  profits,  and  the  de- 
fendant would  also  be  subject  to  another  action  at  the  suit  of 
the  plaintiff's  landlord.  [Martin^  B. — The  defendant  should 
have  given  up  possession  on  the  day  his  lease  expired.] 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  dischaiged.  The  claimant's  lease  was  in  force  at  the 
time  he  commenced  the  action,  and  though  it  had  expired 

(a)  1  £.  &  B.  630. 


mLABY  TEBM^   26   YICT. 


739 


at  the  time  of  trial,  that  did  not  put  an  end  to  his  title,  1863. 
which  ifl  good  against  everyone  but  his  lessor.  No  doubt,  qJ^^^ 
if  the  lessor  had  demanded  possession,  he  would  have  been  _  •• 
entitled  to  it ;  but  that  he  has  not  done :  and  therefore  the 
claimant  has  a  right  to  recover  the  possession  from  his  tenant 
whose  lease  is  at  an  end.  The  rule  was  granted  upon  the 
supposition  that  the  affidavits  would  shew  affirmatively  that 
the  claimant's  title  was  at  an  end ;  but  they  do  not.  Nothing 
has  been  adduced  to  shew  that  the  claimant  is  not  entitled 
to  possession;  and  it  is  clear  that  the  defendant  has  no 
excuse  for  not  having  delivered  up  possession  when  his 
lease  expired.  The  reversioner  has  not  determined  the 
claimant's  interest  by  demanding  possession  from  him,  and 
whatever  advantage  possession  might  afford  with  reference 
to  a  renewal  of  his  lease  he  is  entitled  to,  and  that  right  he 
is  deprived  of  by  the  defendant's  refusal  to  quit. 

Mabtin,  6. — I  am  of  the  same  opinion,  and  indeed  I 
think  that  the  rule  ought  never  to  have  been  granted.  I 
am  satisfied  that,  if  we  were  to  adopt  the  view  of  the 
defendant's  counsel,  great  injustice  might  be  done.  The 
claimant  was  assignee  of  a  lease  of  certain  premises,  of 
which  a  sublease  had  been  granted  to  the  defendant,  in 
which  the  precaution  was  taken  of  making  the  term  in  the 
sublease  ten  days  less  than  in  the  lease  assigned  to  the  plain- 
tiff. The  defendant  ought,  therefore,  to  have  given  up 
possession  at  the  expiration  of  his  lease,  and  whilst  the 
claimant's  lease  was  in  force ;  but  he  did  not  do  so,  and  he 
now  attempts  to  keep  the  claimant  out  of  possession,  it  not 
having  been  possible  to  terminate  the  action  within  the  ten 
days.  If  he  could  have  succeeded,  the  consequence  would 
have  been  that  he  woidd  have  deprived  the  claimant  of  a 
right  which  was  bargained  for  at  the  time  the  sublease  was 
granted  to  the  defendant.    But,  in  my  opinion,  the  defend- 

c  c  c  2 
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ant  ought  not,  either  in  law  or  justice,  to  succeed.  The 
law  of  estoppel,  as  between  landlord  and  tenant,  is,  I 
B  oKLAs  thiuk,  applicable  to  this  case ;  and  we  ought,  so  far  as  it  lies 
in  our  power,  to  see  that  persons  specifically  perform  these 
contracts. 

With  respect  to  the  statute,  the  181st  section  says  that, 
in  case  the  title  of  the  claimant  shall  appear  to  have  existed 
as  alleged  in  the  writ,  but  shall  also  appear  to  have  expired 
before  the  time  of  trial,  the  claimant  shall  nevertheless  be 
entitled  to  a  verdict  according  to  the  fact,  and  to  a  judg- 
ment for  his  costs.  It  does  not  say  that  he  shall  not  recover 
possession ;  and  I  think  we  are  bound,  so  far  as  we  can,  to 
put  the  claimant  in  the  position  in  which  he  would  have 
been  if  the  defendant  had  done  what  he  ought,  viz.  given 
up  possession  when  his  lease  expired. 

Channell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  Where  it  appears  at  the  trial  that  the 
claimant  had  the  title  alleged  in  the  writ,  it  seems  to  me 
that  it  is  not  enough  for  the  defendant  to  shew  that  such 
title  has  expired,  for  the  claimant  may  have  acquired  a  new 
title.  Suppose,  for  instance,  a  new  lease  has  been  grranted, 
could  it  be  said  that  the  claimant  has  no  title  ?  I  think, 
therefore,  that  the  defendant  ought  to  shew  affirmatively 
that  the  claimant  is  altogether  without  title,  and  that  it  b 
not  enough  to  shew  that  the  title  alleged  in  the  writ  hss 
expired  without  negativing  the  existence  of  a  new  titk. 
Moreover,  a  lessee  who  retains  possession  after  the  expirsr 
tion  of  his  lease,  is,  until  the  acceptance  of  rent,  tenant  at 
will  to  the  lessor,  subject  to  the  terms  of  the  lease,  so  tu 
as  they  are  applicable.  Therefore,  in  this  case,  the  claimant 
has  a  good  title  against  everybody  except  his  lessor. 

My  brother  fVilde,  who  has  left  the  Court,  desired  me 
to  say  that  he  fully  concurs  with  the  rest  of  the  Court 

Rule  dischaiged. 
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Ridley  and  Others  v.  Sutton.  Jan,  23. 

X  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  The  c^ats  of 

u       u     %r  i_ii  •        !•  •  Ml         !•        examination 

wnj  tae  Master  should  not  review  bis  taxation  of  the  plain-  upon  inteno- 
tiflF's  costs  in  the  cause,  as  to  the  costs  incurred  in  taking  S'^fwi^^ 
the  examination  of  Henry  Chapman,  a  witness  on  behalf  ^toeM^about 
of  the  plaintiff.  ^  not  W- 

The  action  was  broueht  to  recover  from  the  defendant,  lo^^  ^  ^^^^^ 

°  in  the  cause 

an  underwriter,  the  amount  of  certain  policies  of  marine  where  the 

_  depositions 

insurance  effected  on  a  cargo  of  merchandise  shipped  on  are  rendered 
board  a  vessel  which  had  been  abandoned  at  sea  on  a  snbsequent 
voyage  from  Newfoundland.     After  issue  joined,  it  was  JJe^wita^*^ 
ascertained  that  Henry  Chapman,  one  of  the  seamen  on  **  ^®  *'^' 
board  the  vessel  at  the  time  of  her  abandonment,  was  about 
to  leave  Ekigland  on  a  voyage  to  Australia,  and  he  was 
examined  upon  interrogatories  on  behalf  of  the  plaintiff, 
under  the  I  Wm.  4,  c.  22,  s.  4.     A  few  days  afterwards 
Hemy  Chapman  sailed  for  Australia.     In  consequence  of 
the  difficulty  in  obtaining  other  evidence  the  cause  did  not 
come  on  for  trial  until  the  Liverpod  Summer  Assizes,  1862, 
when  Chapman  had  returned  to  Liverpool,  and  was  exap 
mined  at  the  trial  as  a  witness  for  the  plaintiffs.     The  affi- 
davit of  the  plainti£b'  attorney  stated  that,  notwithstanding 
the  attendance  of  Henry  Chapman  at  the  trial,  his  evidence 
before  the  Commissioner  was  put  in  by  the  defendant,  and 
read  by  his  counsel.     This  fact,  however,  was  denied  by 
the  defendant's  attorney. 

The  plaintiff  having  obtained  a  verdict,  on  taxation 
before  the  Master  the  defendant's  attorney  objected  to  the 
allowance  of  GL  6«.,  being  the  costs  incurred  in  taking  the 
examination  on  interrogatories  of  Henry  Chapman,  on  the 
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1868.       ground  that  he  was  examined  as  a  witness  at  the  trial ;  and 
the  Master  disallowed  the  costs. 


BiDLST 
9. 

Sutton. 


T,  Jones  shewed  cause. — ^The  Master  was  right  in 
allowing  the  costs.  Curling  ▼.  Robertson  (a)  decided  that 
the  successful  party  is  not  entitled  to  the  costs  of  examining 
a  witness  upon  interrogatories  when  such  examination  ib 
not  used  at  the  trial.  In  that  case  the  witness  was  not 
examined  at  the  trial,  but  in  this  case  he  was,  and  theiefoie 
there  is  stronger  reason  for  disallowing  the  costs.  The 
Court  will  not  interfere  with  the  Master's  discretion :  Conui 
V.  Dempsey  {b).  [Martin,  6.— The  Mastere  of  all  the  Courts 
say  that  the  decision  is  right.] 

Milwardf  in  support  of  the  rule. — By  the  9th  section  of 
the  1  Wm.  4,  c.  22^  the  costs  of  the  examinaUon  of  a 
witness  by  virtue  of  that  Act  are  costs  in  the  cause,  unless 
otherwise  directed  by  the  Judge  who  made  the  order,  or  the 
Judge  before  whom  the  cause  was  tried.    It  was  no  fiiolt  of 
the  plaintiff  which  rendered  the  depositions  unavailable,  bat 
the  unexpected  return  of  the  witness  to  this  oountiy,  so 
that,  by  the  10th  section  of  the  1  Wm.  4,  c.  22,  the  plaintiff 
was  precluded  from  giving  them  in  evidence.     In  Bribes 
V.  Fisher  (e)  the  costs  were  disallowed  because  the  suooess- 
ful  party  obtained  a  peculiar  benefit,  by  examining  the 
witness  under  a  commission  instead  of  producing  him  befixe 
a  jury.     Here  it  was  for  the  advantage  of  the  defendant 
that  there  was  an  examination  upon  interrogatories^  other- 
wise he  would  have  had  to  pay  a  large  sum  of  money  for 
the  subsistence  of  the  witness  while  he  remained  in  this 
country :  Howes  v.  Barber  (d),  Evans  v.  Watson  {e\  Dowddlr. 

(a)  7  Man.  &  G.  525.  (d)  18  Q.  B.  588. 

lb)  1  Dow.  N.  S.  422.  («)  3  C.  B.  327. 

(e)  1  Bing.,  N.  C.  510. 
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771^  Australian  Royal  Mail  Steam  Namgati&n  Company  (a). 
Moreover,  the  plaintiff's  affidavit  stated  that  the  depositions 
were  put  in  and  read  bj  the  defendant's  counsel. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
ought  to  be  discharged,  and  upon  this  ground,  that  where 
a  witness  is  examined  upon  interrogatories  for  the  security 
of  the  party  who 'wishes  the  benefit  of  his  testimony,  and 
the  witness  appears  at  the  trial,  so  that  the  examination  is 
rendered  useless,  the  party  who  has  examined  him  cannot 
claim  the  expense  of  the  examination.  In  discussing  a  ques* 
tion  of  costs,  the  Court  only  lays  down  some  general  rule  for 
the  directions  of  the  Master,  and  leaves  the  details  for  the 
exercise  of  his  discretion  when  the  costs  are  taxed.  No 
doubt,  where  an  error  has  been  committed  the  Court  will 
rectify  it,  but,  generally  speaking,  all  they  have  to  do  is  to 
lay  down  a  general  rule;  and  we  think  that  where  a  witness 
who  has  been  examined  upon  interrogatories  appears  and  is 
examined  as  a  witness  at  the  trial,  the  costs  which  have 
^been  incurred  for  the  safety  and  security  of  the  party 
requiring  his  testimony  ought  not  to  be  paid  by  the  other 
party.  It  would  be  very  proper,  if  it  were  possible,  that  a 
person  should  go  to  law  and  enforce  a  just  claim  or  defend 
himself  against  an  unjust  one  without  incurring  any  expense, 
but  everyone  who  has  any  experience  in  these  matters 
must  know  that  there  are  many  things  which  a  prudent 
man  would  do  for  his  own  protection  in  his  endeavour  to 
enforce  a  just  claim,  for  which  it  would  be  unjust  to  make 
the  other  party  pay.  Counsel  continually  recommend  a 
particular  course  to  be  taken  for  safety,  the  cost  of  which 
ought  not  to  fall  upon  the  other  party. 

With  respect  to  the  act  of  parliament,  1  Wm.  4,  c.  23, 
the  9th  section  provides  that  the  costs  of  every  rule  or  order 

(a)  3E.  &B.  902. 
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for  the  examination  of  witnesses  shall  be  ousts  in  the  cause, 
''unless  otherwise  directed  either  by  the  Judge  making 
such  rule  or  order,  or  by  the  Judge  before  whom  the  cause 
may  be  tried^  or  by  the  Court."    It  seems  to  me  that  can 
only  apply  to  a  case  where  the  examination  becomes  part  of 
the  evidence  at  the  trial,  for  otherwise  how  can  the  Judge 
who  tries  the  cause  know  anything  about  it  ?  The  Judge  who 
is  applied  to  for  the  order  may  very  weU*isay, ''  I  will  make 
it,  but  in  my  opinion  it  is  unnecessary,  and  the  coats  shall 
not  be  costs  in  the  cause."    So  if  the  examination  is  read 
at  the  trial,  for  the  purpose  of  proving  a  fact,  which,  thoo^h 
material,  might  have  been  proved  at  hr  less  expense,  the 
Judge  may  direct  that  the  costs  of  it  shall  not  be  allowed. 
But  where  the  party  who  has  examined  the  witness  does  not 
use  his  testimony  at  the  trial,  I  think  that  the  enactment 
which  makes  the  costs  of  the  examination  costs  in  the 
cause,  unless  otherwise  directed  by  the  Judge  who  tried  it, 
does  not  apply ;  and  it  seems  to  me  that  a  reference  to  it  by 
the  opposite  party  is  not  such  a  user  as  to  make  it  costs  in 
the  cause. 

Martin,  B.— I  am  of  the  same  opinion.  In  a  matter  of 
this  kind  I  should  feel  reluctant  to  doubt  the  conrectfaen  of 
the  decision  of  all  the  Masters  of  all  the  Courts,  who  state 
that  this  is  the  rule  upon  which  they  act ;  but  on  full  consi- 
deration I  think  that  it  is  perfectly  right  The  party  who 
succeeds  is  entitled  to  all  costs  which  are  properly  and  neces- 
sarily incurred  in  prosecuting  or  defending  the  suit  But  if 
a  party  thinks  it  advisable  for  his  own  security  to  have  a 
witness  examined  upon  interrogatories,  and  the  witness  is 
afterwards  present  and  may  be  examined  at  the  trial,  so 
that  the  depositions  become  useless,  it  seems  to  me  most 
unreasonable  that  the  opposite  party  should  be  obliged  lo 
pay  the  costs  of  them.     At  the  time  the  rule  was  granted 
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my  brother  Bramwett  expressed  some  doubt,  and  in  con- 
sequence I  have  given  the  matter  much  consideration,  and 
I  am  satisfied  the  Master  is  right. 

Chamnsll,  B.— By  the  9th  section  of  the  1  Wm.  4,  c.  22, 
the  costs  of  the  examination  upon  interrogatories  are  costs 
in  the  cause,  unless  the  Judge  who  made  the  order  or  the 
Judge  who  tried  the  cause  shall  otherwise  direct  Here 
there  was  no  direction  by  the  Judge  who  made  the  order, 
nor  could  there  be  any  by  the  Judge  who  tried  the  cause, 
for  the  reasons  stated  by  the  Lord  Chief  Baron.  Before  the 
1  Wm.  4,  c.  22,  there  was  no  means  of  getting  these  costs 
although  the  examination  was  given  in  evidence  at  the  trial; 
and  I  think  the  Act  intended  to  remedy  that  mischief,  and 
to  provide  that  the  costs  should  be  costs  in  the  cause,  where 
the  examination  was  used  as  evidence. 

WiLBE,  B. — I  am  of  the  same  opinion. 

Rule  discharged  (a). 

•  (a)  See  The  Dttke  of  Beaufort  v.  Lord  Ashbumham,  13  C.  B., 
N.  S.  598. 


AlLWOOD  v.   HeYWOOD.  Jan,  19. 


D 


ETINUE  for  title  deeds  of  the  plaintiff.  A  legal  tenant 

Plea.— That  the  several  deeds  in  the  declaration  men-  ^iJfto^^ 

tioned  are  the  title  deeds  of  and  relating  to  certain  land  and  ^^™  * 

messuages,  with  the  appurtenances,  at  Astley  in  the  county  remainderman 

mo  possession 

of  Lancaster,  which  said  land  and  messuages  were,  in  his  of  the  title 

deeds. 

lifetime,  the  property  of  one  John  All  wood,  deceased,  who  by 
his  last  will  devised  them  to  the  plaintiff  for  the  term  of  the 
natural  life  of  the  plaintiff,  with  remainder  to  the  testator's 
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1863.        cl^ild  or  children  him  surviving,  in  fee :  that  John  Allwood, 

2j^'  "^      on,  to  wit,  the  3rd  of  August,  1867,  died,  without  having 

V,  revoked  the   said  devise   in  his  said  will  contained,  and 

Hbtwood. 

leaving  (among  other  children)  one  child  him  surviving,  to 
wit,  one  Alfred  Allwood :  that  by  virtue  of  the  premises, 
Alfred  Allwood  then  took  and  had  a  property  and  a  right 
and  title  in  and  to  the  several  deeds,  and  to  the  poasesaon 
of  the  same  respectively,  and  then  and  b*efore  the  detention 
in  the  declaration  mentioned,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  day  and  year  aforesaid,  he, 
the  said  Alfred  Allwood,  obtained  and  had  possession  of  the 
said  several  deeds  in  the  declaration  mentioned:  that  Alfred 
Allwood,  by  indenture  bearing  date  the  17th  of  Febrnaiy, 
1858,  and  made  between  him  of  the  one  part  and  the  de« 
fendant  of  the  other  part,  and  for  the  consideration  in  the 
said  indenture  mentioned,  granted  and  conveyed  unto  and 
to  the  use  of  the  defendant,  his  heirs  and  assigns,  for  ever, 
all  the  estate  and  interest  of  him  the  said  Alfred  Allwood 
of  and  in  the  lands  and  messuages,  with  the  appurtenances, 
aforesaid :  that  under  and  by  virtue  of  the  said  last  men- 
tioned indenture  and  the  premises  aforesaid,  the  defendant 
then  took  and  had  property  and  a  right  and  tide  in  and  to 
the  said  several  deeds  in  the  declaration  mentioned,  and  to 
the  possession  of  the  same  respectively:  that  thereupon 
Alfred  Allwood  (so  being  theretofore  possessed  of  the  said 
several  deeds  in  the  declaration  mentioned  as  aforesaid)^  at 
the  request  of  the  defendant,  then  and  before  the  detention 
in  the  declaration  mentioned,  and  before  the  commencement 
of  this  suit,  delivered  the  said  several  deeds  in  the  declara- 
tion mentioned  to  the  defendant,  who  then  thereby  obtaioed 
and  hitherto  hath  the  possession  of  the  same  respectively, 
as  he  lawfully  might  and  may  for  the  cause  aforesaid,  whidi 
is  the  detention  in  the  declaration  alleged :  that  the  estate 
and  interest  of  the  defendant  of  and  in  the  said  lands  sod 
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meflsnagefly  with  the  appurtenances,  is  still  subsisting  in  him, 
the  defendant,  and  that  the  plaintiff's  property  in  and  right 
and  title  to  the  said  sereral  deeds  in  the  declaration  men-  v. 

HlTlfOOD. 

tioned,  was  and  is  derived  and  acquired  from  and  by  reason 
of  the  said  devise  to  him  of  the  said  life  interest  in  the  said 
lands  and  messuages,  with  the  appurtenances,  and  not  further 
or  otherwise  howsoever. 

Demurrer,  and  joinder  therein. 

Replication. — ^That  the  plaintiff  was  and  is  the  eldest  son 
and  heir-*at-Iaw  of  the  said  testator,  John  Allwood,  and  that 
the  said  devise  by  the  said  John  Allwood  in  the  said  plea 
mentioned  is  as  follows: — ''And  I  (meaning  the  said  testa- 
tor) give  and  devise  my  messuage  or  dwelling-house,  with 
the  rights,  members,  and  appurtenances  thereunto  belong- 
ing, situate  at  Astley  in  the  parish  of  Leigh,  in  the  county  . 
aforesaid,  together  with  the  land"  (meaning  the  said  land 
and  messuages  in  the  said  plea  mentioned), ''  stock  and 
farming  utensik  thereto  belonging,  unto  my  son  John** 
(meaning  the  plaintiff)  ''for  the  term  of  his  natural  life 
without  impeachment  of  waste,  and  upon  the  determination 
thereof  to  my  child  or  children  him"  (meaning  the  plain- 
tiff) "surviving  as  joint  tenants :  Providing  always,  that  if 
there  should  be  only  one  child  surviving  my  said  son  John 
or  his  survivors,  then  to  such  survivor  and  his  or  her  heirs 
for  ever."  That  under  and  by  virtue  of  the  said  devise  the 
plaintiff  became  and  now  is  the  tenant  for  life  in  possession 
of  the  said  messuage  and  land,  and  interested  as  therein 
mentioned. 

Demurrer,  and  joinder  therein. 

Milward  (^Crompton  Button  with  him),  for  the  defendant.  ^ 

—It  is  conceded  that  the  defendant  has  only  a  contingent 
remainder,  which  may  be  defeated  by  the  death  of  Alfred 
Allwood  in  the  plaintiff's  lifetime ;  but  having  an  interest 
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in  the  property  be  is  entitled  to  retain  posseasicxi  of  the 
deeds.    No  doubtf  if  a  stranger  had  the  deeds^  the  persoD 
«•  in  possession  of  the  estate  might  compel  their  deliverj  to 

bim ;  bat  there  is  no  instance  of  an  action  by  a  tenant  nir 
life  against  the  remainderman  to  recover  the  deeds  fiom 
him.  Although  at  the  time  of  the  conveyance  to  the  de- 
fendant he  had  no  right  to  the  possession  of  the  deeds,  yet, 
as  they  have  come  into  his  possession,  they  cannot  be  reco- 
vered from  him :  Yea  v.  Field  (a).  The  plaintiff  sustains  no 
damage  by  not  having  the  deeds  for  he  is  .in  possession  of 
the  estate ;  and  they  are  necessary  for  the  defendant's  tide: 
Lord  BuckAursfi  Case  (&).  In  Faeier  v.  Crabb{e)  it  was 
laid  down  that  he  who  has  occasion  to  use  a  deed  is  l^ally 
entitled  to  the  custody  of  it ;  and  where  several  are  equally 
interested  in  it,  either  having  possession  may  retain  it  agaiost 
the  others.  In  Viner's  Abridg.  tit  '*  Fails'*  (Z.)j  pL  15$  it  is 
said :  — **  If  land  be  given  to  A.  for  life,  remainder  over  to 
several  by  deed,  any  one  of  those  who  first  gets  the  deed 
shall  retain  it."  [Martin,  B. — That  proposition  is  at  variance 
with  the  authorities  referred  to  in  Mr*  Thomases  note  to 
Lard  BuMivarMts  Case.'] 

Mettish  {BayKs  with  him),  for  the  plaintiff. — ^As  against 
the  plaintiff  the  defendant  has  no  right  to  the  deeds,  for  he 
has  merely  a  contingent  remainder  in  the  estate.  According 
to  the  aigument  for  the  defendant,  where  an  estate  b  con- 
veyed in  strict  settlement,  anyone  having  an  interest  in  it 
however  remote,  if  he  happens  to  get  possession  of  the  title 
deeds,  is  entitled  to  retain  them.  But  that  is  not  law.  The 
person  for  the  time  being  seised  of  an  estate  of  freehold  in 
possession  is  entitled  to  the  deeds.  The  proposition  cited 
from  Viner's  Abridg.  lit.  "  Faits"  (Z.),  pi.  15,  cannot  be  sup- 

(a)  2  T.  R.  708.  (h)  1  Rep.  1. 

(e)  12  C.  B.  136. 
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ported.  InSugden'sVend.  and  Furcb.ch.  11,8. 65  note  (1)«        1868. 

it  is  said,  that  *^  as  regards  persons  claiming  several  interests      a^^^^T^ 

in  the  same  estate,  the  tenant  for  life  is  entided  to  the     „    i'- 

Hetwood. 

custody  of  the  deeds.**  A  purchaser  from  a  contingent 
remainderman  is  not  even  entitled  to  an  inspection  of  the 
title  deeds  in  the  possession  of  the  tenant  for  life :  Noel  v. 
fVard  (a).  Gamer  v.  Hannyngton{b)  is  also  an  authority 
that  the  legal  tenant  for  life  is  entitled  to  the  custody  of  the 
title  deeds. — (He  was  then  stopped  by  the  Court.) 

Milwardj  in  reply. — In  Foster  ▼.  Crahb  {c\  the  doctrine 
laid  down  in  Viner*s  Abridg.  tit.  "Faits"  (Z),  pL  15,  is  cited 
in  a  considered  judgment  of  the  Court  of  Common  Pleas, 
and  recognised  as  law.  It  is  also  there  said  that  although 
the  case  of  Yea  ▼.  Field  (d)  has  been  questioned  in  the 
Courts,,  it  was  properly  decided. 

Pollock,  C.  B. — ^There  must  be  judgment  for  the  plain- 
tiff. It  is  but  reasonable  that,  being  the  legal  tenant  for  life, 
he  should  have  the  custody  of  the  title  deeds. 

Martin,  B. — The  law  seems  correctly  stated  in  Mr. 
Thomases  note  to  I^ord  Buekhursfs  Case. 

Chaivnell,  6.,  and  Wilde,  B.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  1  Mad.  322.  (c)  12  C.  B.  136. 

(b)  22  Beav.  627.  (d)  2  T.  R.  708. 
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^^'  20.  The  Attobney  Genbbal  v.  M*Lbak. 

The  words        INFORMATION  by  the  Attorney  General  for  penaldcs, 

"reside  OP  be"  '^  •'  ^ 

in  the  Assessed  under  the  43  Geo.  3)  c.  I6I9  s.  37  (a),  and  the  16  &  17 

43  Geo.  3^  Vict.  c.  90,  for  not  making  a  return  in  the  parishes  of  St 

27,  do' not    '  Bride  and  St.  Marylebone,  of  a  male  servant,  carriage,  horse, 

m^^<^d^"  and  dogs,  kept  by  the  defendant  at  Chertsey. 
^ior^'  The  information  stated  that  Charles  McLean,  at  the  time 

imposes  the  appointed  by  the  statute  in  such  case  made  for  delivering 

npon  one,  who  the  sevaral  lists  in  this  and  the  three  several  counts  next 

in  person  car- 
ries on  bnsi-     following  mentioned,  resided  and  toca  in  the  paridi  of  St. 

a^um^  ^  Marylebone,  in  the  county  of  Middlesex,  and  that  the  said 

in  T^d^  his  Charles  McLean  was  then  liable  to  a  certain  duty  of  assessed 

nMs^issitnf^'  taxes,  payable  by  him  to  her  Majesty,  in  and  for  the  year 

ate,  whether  ending  the  5th  of  April,  a.d.  1861,  in  respect  whereof  a  list 

ne  sleeps  tnere 

or  not,  of         and  declaration  ought  to  have  been  delivered  by  him, 

articles  liable 

to  duty  kept,  according  to  the  form  and  directions  of  the  said  statute,  to  the 

turned,  else-  assessors  of  the  said  duty  for  the  said  parish  of  St.  Maiyle- 

^  One  pen-  bone,  to  wit,  in  respect  of  certain  male  servants  employed 

^^ired  S  by  him  at  the  parish  of  Chertsey,  in  the  county  of  Surrey, 

the  omission  during  the  year  preceding,  which  ended  on  the  5th  of  April, 

year  to  return  a.d.  1860. — Averment:  that  all  times  and  things  and  con- 

seyeial  lists,  ,  .  i  1      -a* 

and  to  make      ditions  necessary  for  enabling  the  said  Charles  McLean  to 
sereial  places,  deliver  such  list  and  declaration  had  elapsed  and  taken 

place :  Yet  the  said  Charles  McLean  neglected  to  deliver, 

(a)  The  16  &  17  Vict.  c.  90  the  Acts  then  in  force  for  coUect- 

repeals    the    duties  of  assessed  ing  and  enforcing  the  taxes,  so 

taxes  which    preyioasly  existed  that  the  sections  of  the  43  Geo.  3, 

and  imposes  new  duties ;  but  the  c.  161,  which  are  here  material, 

Srd  section  of  that  Act  preserves  remain  unrepealed, 
and  embodies  the  machinery  of 
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and  did  Dot  deliver,  such  a  list  or  declaration  to  the  said        1863. 
assessors  according  to  the  directions  of  the  said  statute,  con-      k^I^^^^ 
trary  to  the  form  of  the  said  statute,  whereby  the  said  Charles      Gkibral 
McLean  had  forfeited  for  his  sud  offence  the  sum  of  502.  *       M'LxAir. 

The  2nd,  3rd  and  4th  counts  were  similar  to  the  first, 
but  the  taxable  articles,  of  which  it  was  alleged  that  no 
return  had  been  made,  were  in  the  second  count  stated  to 
be  a  carriage,  in  the  third  count  a  horse  kept  for  the  purpose 
of  riding  or  drawing  a  carriage  liable  to  duty,  and  in  the 
fourth  count  three  dogs.  A  second  set  of  four  counts 
followed,  which  differed  only  from  the  first  in  substituting 
the  parish  of  St.  Bride  for  the  parish  of  St.  Marylebone. 

Plea. — Not  guilty. 

The  case  was  tried,  before  ffilde,  B.,  at  the  sittings  after 
Trinity  Term,  1862,  when  the  following  facts  appeared : — 
The  articles  liable  to  duty,  specified  in  the  information,  were 
kept  and  used  by  the  defendant  during  his  residence  at  Chert- 
sej,  where,  during  a  part  of  the  tax  year,  ending  on  the  5th  of 
April,  1860,  he  was  residing  with  his  family,  but  before  that 
date  had  ceased  to  reside  there.  Since  that  date  it  did  not 
appear  where  he  had  slept,  or  where  his  family  had  resided. 
During  the  six  weeks  succeeding  the  5th  of  April,  1860, 
within  which  time  the  return  is  by  the  43  Geo.  3,  c.  161, 
8.  27,  required  to  be  made,  as  well  as  before  and  afterwards, 
the  defendant  carried  on  business  as  a  carver  and  gilder  in 
two  places;  one  in  Fleet  Street  in  the  parish  of  St.  Bride, 
the  other  in  Oxford  Street  in  the  parish  of  St  Marylebone. 
His  ordinary  practice  was  to  attend  daily  at  one  or  other 
of  these  places  of  business.  He  was  assessed  to  these  pre- 
mises for  the  house  duty.  It  was  proved  that  the  usual 
notices  were  affixed,  aif  required  by  the  43  Geo.  3,  c.  161, 
s.  25,  on  the  church  doors  of  the  parishes  of  St.  Maryle- 
bone and  St  Bride,  but  no  notice  was  left  by  the  assessors 
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1863.       At  either  of  the  defendant's  places  of  business.     The  de- 

Vjr-v-vj**      fendant  made  no  return  anywhere  of  the  articles  which 

GuiBaAL     formed  the  subject  of  the  information^  and  refused  to  pay 

M'Lbav.      the  duties^  but  after  the  period  for  making  the  retom  had 

expired,  he  did  make  a  return  of  certain  other  articles  to 

the  assessor  for  the  parish  of  St  Bride.     The  jury,  under 

the  direction  of  the  learned  Judge,  found  a  verdict  for  the 

Crown  for  the  four  penalties  claimed ;  leave  being  reserved 

to  move  to  enter  the  verdict  for  the  defendant,  or  to  reduce 

the  amount  of  the  verdict  to  502.,  in  respect  of  one  penalty. 

Hayes,  SetjUy  in  Michaelmas  Term,  obtained  a  rale  nitt 

accordingly,  on  the  ground,  first,  as  to  entering  the  verdict 

for  the  defendant,  that  the  defendant,  not  residing  either  in 

the  parish  of  St  Marylebone,  or  the  parish  of  St  Bride, 

was  not  liable  to  the  penalty  for  not  sending  in  a  list  there; 

secondly,  as  to  reducing  the  verdict,  that,  under  the  37th 

section  of  the  43  Geo.  3,  c.  161,  the  defendant  was  only 

liable  to  one  penalty. 

The  Attorney  General,  Locke  and  Beavan  shewed  cause. 
— First,  the  defendant  is  liable  upon  this  information  to 
one  penalty,  at  the  least,  &r  not  making  the  return  in 
either  of  the  parishes,  where  he  in  person  carried  on  his 
business  during  the  period  specified  by  the  43  Geo.  3, 
c.  161,  s.  27.  The  question  of  liability  depends  on  whether 
the  defendant  ^'resided  or  was"  in  either  of  these  parishes 
within  the  meaning  of  the  25th  and  27  th  sections  of  that 
*  enactment.     By  the  25th  section  (a),  the  general  notices 

(a)  Section  25  enacts : — ^  That  affixed  on  the  doors  of  the  church 

the  assessors  for  the  time  being  or   chapel,  or  nuvket-honse  or 

shall    .    .    .    within  twentj-one  cross  ^if  any)  of  the  city,  town, 

days  after  the  commencement  of  parish,  or  place  for  which  todi 

the    respective  duties  for    each  assessor  shall  act ;   and  if  such 

year,  cause  general  notieee  to  be  place  shall  not  have  a  church  or 
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a£Szed  to  the  church  door  of  the  parish  are  notice  to  all 
persons  ^'residing  or  being"  within  the  parish  of  the  time 
within  which  the  returns  are  required  to  be  made.  By  the 
27th  section  (a)»  the  obligation  is  imposed  on  every  person. 


cbapely  or  market-house  or  cross, 
then  on  the  nearest  church  or 
chapel  door  of  anj  adjoining 
parish,  reqtaring  aU  persons  re 
Ming  in  the  said  citj,  town, 
parish,  or  place,  who  are  bj  this 
Act  required  so  to  do,  to  make 
€mt  and  deliver  to  the  respective 
assessors,  within  fourteen  days 
after  the  date  of  such  notice, 
such  Uits  or  dedaraUons  as  are 
herein  required ;  and  suck  general 
notice  shall  from  time  to  time, 
when  the  same  shall  be  aflbced, 
be  deemed  suffideni  notice  of  the 
time  wUhin  which  such  returns 
shall  he  required  to  be  made  in 
each  year^  to  aU  persons  residing 
or  being  in  such  city,  town,  parish, 
or  place,  and  the  affixing  tiie 
same  in  the  manner  before  di- 
rected shall  be  deemed  good  ser- 
vice of  such  notice  to  all  persons 
within  the  limits  of  such  city, 
town,  parish,  or  place,**  &c. 

(a)  Sect.  27  enacts  :-— "  That 
every  person  who  shall  have  re- 
tained or  employed  any  male  ser- 
vant or  servants,  or  other  male  per- 
son or  persons  herein  described  or 
mentioned,  or  kept  any  carriage, 
horse,  mule,  or  dog  ...  in 
the  course  of  the  year  ending  on 
the  day  next  before  the  respec- 
tive days  appointed  for  the  com- 
mencement of  the  said  duties 
in  the  year  1804,  shall  before 
the  end  of  six  weeks  thereafter^ 
whether  any  previous  notice  for 
that    purpose   shall   have  been 
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delivered  or  not,  cause  to  be 
prepared  true  and  particular  lists 
in  writing,  signed  by  such  per- 
son, on  his  or  her  behalf,  which 
shall  contain  the  parish  or  place, 
and  the  parishes  or  places  where 
such  persons  shall  then  or  usually 
reside,  and  one  of  such  lists  shall 
also  contain  the  greatest  number 
of  male  servants  retained  or  em- 
ployed by  such  persons  .  •  .  • 
Another  of  the  said  lists  shall 
contiun  the  greatest  number  of 
carriages,  mentioned  or  described 
in  the  schedules  annexed  to  this 
Act,  kept  by  such  person  at  any 
one  time  within  the  like  period 
....  Another  of  the  said  lists 
shall  contain  the  greatest  number 
of  horses,  &c.,  kept  and  used  by 
such  person  for  the  purpose  of 
riding,  or  drawing  any  carriage 
chargeable , with  the  duty  made 
payable  by  this  Act,  at  any  one 
tmie  witiiln  the  like  period  .  .  . 
Another  of  such  lists  shall  contain 
the  greatest  number  of  dogs  kept 
by  such  person  within  the  like 
period  ....  And  every  such 
person  shall  deliver  or  cause  such 
lists  to  be  delivered  to  the  assessor 
or  assessors  of  the  said  duties  for 
ike  district^  parish^  or  place,  where 
suck  person  shall  reside  or  be,  or 
leave,  or  cause  the  same  to  be  left 
at  his  or  their  dwelling-house  or 
houses  or  one  of  them,  at  or  before 
the  expiration  of  the  time  ap- 
pointed by  this  Act  for  the  de- 
livery thereof,"  &c. 

D  D  EXCH« 
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1863.  ^ho  has  kept  taxable  articles  during  any  part  of  the  prece- 
^^^^^  dine:  tax  year,  to  deliver  one  or  more  lists  of  those  articles 
Gkm£bal  to  the  assessor  of  the  parish  where  he  shall  "  reside  or  be" 
M*Lrah.  within  six  weeks  after  the  5th  of  April,  1804;  and  by  the 
28th  section  the  provisions  of  the  27th  section  are  made  to 
apply  in  every  subsequent  tax  yean  In  construing  the 
language  of  the  legislature  no  uniform  meaning  has  been 
assigned  to  the  word  '*  residence."  Its  signification  has 
varied  with  the  context  and  the  object  in  view :  BlackweB 
V.  England  {a\  The  object  here  is  to  afford  the  oppor- 
tunity of  seeing  the  public  notice.  That  object  is  better 
attained  by  affixing  it  on  the  church  doors  of  the  parishes 
where  the  defendant  conducts  his  business,  than  where  he 
sleeps.  [PFUde^  B. — The  only  return  which  the  defendant 
in  fact  made  was  made  in  one  of  these  parishes.  Martm^ 
B. — That  is  strong  evidence  that  he  "  resided  or  was"  there.] 
Whatever  ambiguity  may  attach  to  the  word  ''reside,*  no 
reasonable  meaning  can  be  assigned  to  the  word  ^^be"  which 
would  not  include  the  place  where  a  person  conducts  his 
business.  He  cannot  evade  the  return  by  concealing  the 
place  where  he  sleeps. 

Secondly,  a  separate  penalty  was  incurred  for  each  list 
of  which  the  return  was  omitted.  The  27th  section  requires 
a  distinct  list  to  be  delivered  to  the  assessor  for  each  of  the 
several  classes  of  articles  which  it  subjects  to  taxation ;  and 
for  the  omission  to  deliver  a  list  the  37th  section  {b)  imposes 

(a)  8  E.  &  B.  541.  parish  or  place  where  the  same 

(5)  Sect.  37  enacts: — '*That  ought  to  be  delivered,  or  shall 

if  any  person  liable  to  the  said  omit  anj  person,  or  anj  descrip- 

duties,  or  anj  of  them,  in  respect  tion,   article,   matter,   or  things 

whereofa  list  or  declaration  ought  which    ought   to    be    contained 

to  be  delivered,  or  coming  within  therein  according  to  this  Act,  or 

any  of  the  exemptions  contained  shall  make  an  untrue  return  of 

in  this  Act,  shall  neglect  to  deliver  any  particular  therein,  keortkt, 

a  list  or  lists,  or  a  declaration  so  offending^  ihaU  forfeit  mtdpofi 

or  declarations,  according  to  the  the  tvm  of  501^  over  and  above  tag 

directions  of  this  Act,  in  eyery  duty  chargeable  as  aforemadr 
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a  S0£  penalty,  over  and  above  the  duty  chargeable.     It  is        1868. 
not  of  course  contended  that  each  list  need  be  on  a  separate      ^ttobskt 
paper.     [CTiannell^  B. — The  37th  section  contains  several      General 
alternatives,  for  all  of  which  there   is  bat  one  penalty.       M'Leah. 
Polbcky  C.  B. — Can  any  instance  be  cited  of  cumulative 
penalties,  where  the  legislature  has  not  used  language  which 
in  terms  imposes  a  specific  penalty  for  every  such  offence  ?] 
At  all  events  two  penalties  were  incurred.     An  obligation 
existed  to  make  the  return  in  each  parish  where  the  defendant 
carried  on  his  business.     IWilde,  B. — The  obligation  is  one 
and  complete  in  itself^  viz.,  to  make  the  return  in  every  such 
parish.  The  penalty  incurred  by  the  omission  to  do  so  is  50^] 
The  second  point  was  then  abandoned  by  the  Crown. 

Hayes,  Serjt.,  and  H.  MattkewSy  in  support  of  the  rule. — 
The  first  point  only  need  be  discussed.  The  defendant 
admits  his  liability  to  be  surcharged  for  non-payment  of 
the  duties,  but  he  denies  that  he  has  incurred  a  penalty 
under  the  27  th  section  by  not  making  a  return  at  his 
place  of  business.  The  Crown  has  relied  on  the  words 
'*  reside  or  be."  First,  as  to  the  word  "  reside.''  The 
ordinary  meaning  of  "  reside"  is  **  dwell "  or  "  inhabit."  By 
the  27th  section  of  the  Reform  Act,  (2  Wm.  4,  c.  45), 
the  right  of  voting  in  a  borough  is  given  to  every  per- 
son who,  as  owner  or  tenant,  shall  occupy  a  house, 
warehouse,  .counting  house,  shop  or  other  building  of  the 
value  of  10/.,  subject  to  the  proviso  that  no  such  per- 
son shall  be  registered,  unless  he  shall  have  resided  for  a 
specified  time  within  a  certain  distance  of  the  borough. 
The  distinction  is  thus  drawn  by  the  legislature  between 
^*  the  occupation  of  a  shop"  and  **  residence."  In  the  26th  (a) 
and  27th  sections  of  the  43  Geo.  3,  c.  161,  the  context 

(a)  Sect.  26  provides : — **  That  sessors  sball,  within  the  respec- 
besidea  such  general  notices  as  tive  periods  before  mentioned  in 
aforesaid,  the  said  respective  as-      every  year,  give  or  leave  at  every 
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shews  that  the  word  **  reside"  is  used  as  an  equivalent 
expression  for  ^^dwell.**  It  is  said,  however,  that  thb 
word  should  be  construed  by  the  object  in  view,  viz.^ 
that  the  person  to  be  affected  by  the  notice  may  see  it. 
Uo  is  more  likely  to  do  so  on  a  Sunday  in  the  parish 
where  he  sleeps,  than  on  a  week  day  where  he  transacts  his 
business.  Secondly,  as  to  the  word  **  be.*'  Either  it  has 
no  definite  meaning  as  distinguished  from  the  word  **  re- 
side," which  construction  is  favoured  by  the  dircumstanoe 
that  the  notice,  framed  under  the  25th  section,  requires 
only  residents  to  make  the  return ;  or  else  it  refers  to  a 
casual  residence  at  an  hotel  or  lodging,  as  distinguished 
from  the  ordinary  residence.  Again,  it  is  not  ^' every  per- 
son," but  "  every  such  person"  who  is  required  by  the  27th 
section  to  deliver  lists  to  the  assessors.  These  words  must 
refer  to  the  class  of  persons  previously  mentioned,  viz. 
'^The  occupiers  of  dwelling  houses,  or  distinct  apartments." 
But  the  Crown  is  not  without  a  remedy.  The  Act  pro- 
vides  machinery  for  obtaining  the  return,  which  is  ex- 
pressly adapted  to  the  present  case.    Section  39  (a)  imposes 


dwelling-house  where  any  person 
liable,  or  supposed  to  be  liable  to 
the  duties  hereby  made  payable 
.  •  .  .  shall  usually  reside 
within  the  limits  of  the  places 
for  which  such  assessors  act,  one 
notice  to  and  for  the  occupier 
thereof;  and  where  such  dwel- 
ling-house shall  be  let  in  different 
apartments,  and  occupied  dis- 
tinctly by  different  persons  or 
families^  a  like  notice  to  and  for 
the  occupier  of  each  distinct  story 
or  apartment,  proyided  any  per- 
son liable,  or  supposed  to  be  liable 
as  aforesaid,  shall  reside  there; 
and  also  a  like  notice  to  and  for 
every  person  so  liable  then  resi- 
ding in  such  dwelling-house  as  a 


lodger  or  inmate  within  the  know- 
ledge of  such  assessor  or  assessors, 
requiring  such  persons  respec- 
tively to  prepare  and  produce 
within  twenty-one  days  next  en- 
suing the  date  of  such  notice,  a 
list  or  lists,  or  declaration  or 
declarations,  in  writing  in  the 
forms  and  in  the  manner  hereia- 
after  required." 

(a)  Sect.  89  enacts :— *"  Where- 
as divers  persons  may  retain  or 
employ  servants,  or  keep  eaniagei, 
horses,  fFttdes,  or  dogs  at  places 
where  they  themselves  have  m 
houses  or  places  of  residence,  and 
other  persons  liable  to  the  daties 
made  payable  by  this  Act,  or  some 
of  them,  may  come  into  or  to  reside 
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the  obligation  on  persons  who  keep  taxable  articles,  where  they 
have  no  residence,  to  make  the  return  tin  the  place  where  the 


in  places  after  the  time  appointed 
bj  this  Act  for  returning  the  lists 
before  mentioned,  not  having  been 
charged  therein,  or  maj  haye  no 
fixed  place  of  residence :" — '*  That 
in  every  such  case  it  thaU  he  law/id 
for  ike  aueuor  or  aeeeuors^  sur- 
veyor or  surveyors,  inspector  or 
inspectors,  within  and  for  such  dis- 
trietsor  places  respectively,  at  any 
time  or  times,  and  they  are  hereby 
etrieiiy  required  and  enjoined  in 
every  case  within  their  knowledge 
respectively,  to  deUver  or  leave  sueh 
noticee  ae  are  hereinbefore  directed 
to  be  given^  at  the  house  or  houses 
where  such  persons  shall  reside 
or  be,  or  where  euch  eerwmta^  or 
other  male  persons  before  describedj 
carriages^  horses^  mules,  or  dogs, 
shaU,  be  kept;  and  all  and  every 
such  persons,  and  also  all  and 
every  person  or  persons  having 
the  care,  superintendance,  or  man- 
agement of  such  servants,  or  other 
male  persons  before  described, 
carriages,  horses,  mides,  or  dogs, 
shall  deliver,  or  cause  to  be  de* 
Uvered  such  list  or  lists  as  afore- 
said, signed  by  them  respectively, 
conformably  to  the  directions 
hereinbefore  contained,  to  the 
assessors,  surveyors,  or  inspec- 
tors, within  and  for  the  respective 
districts  or  limits  where  any  such 
servants,  carriages,  horses,  mules, 
or  dogs,  are  or  shall  be  kept,  or 
where  such  persons  shall  then 
reside  or  be,  within  twenty-one 
days  after  the  delivery  of  such 
notices,  and  shall  also  deliver  to 
them  respectively  a  declaration 
where  they,  or  the  persons  to 


whom  such  servants,    or    other 
male    persons  before  described, 
carriages,  horses,  mules,  or  dogs, 
do  belong,  have  been  assessed  for 
that  year  to  the  duties  hereby 
made  payable,  together  with  the 
usual  place  or  places  of  abode  of 
themselves,  or  of  the  persons  to 
whom  the  servants,  or  other  male 
persons  before  described,  carri- 
ages, horses,  mules,  or  dogs  under 
their  care,  superintendance,  and 
management,  do  belong,  and  the 
names  of  such  persons ;    or  in 
case  no  such  assessment,  or  no 
sufficient  assessment,  shall  then 
have  been  made,  then  where  they 
or  the   persons   to  whom  such 
servants  or  other  male  persons 
before  described,  carriages,  horses 
and  mules  do  belong,  shall  have 
delivered  their  lists,  in  order  to 
their  being  so  assessed  under  the 
like  penalties,  as  are  herein  imposed 
on  persons  chargeable  with  the 
said  duties  for  not  delivering  lists 
in  the  parishes  and  places  where 
they  respectively  reside ;  and  every 
person  who  shall  appear  by  such 
return  or  otherwise,  not  to  have 
been  assessed  in  the  full  sum  of 
which  he  or  she  ought    to    be 
assessed,  or  not  to  have  returned 
the  lists  hereby  required  for  the 
purpose  of  being  so  assessed  in 
some  other  parish  or  place  in  Great 
Britain,  or  who  shall  not  make 
any  such  return,  may  be  charge « 
able  to  all  the  said  duties  by  this 
Act  made  payable,  and  for  which 
returns  ought  to  be  made  either 
in  the  parish  or  place  where  such 
last  mentioned  notice  shall  have 
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articles  were  kept,  if  a  notice  has  been  left  there,  as  the  sec- 
tion requires.  IChannell,  B. — The  period  during  which  the 
articles  were  kept,  and  the  period  of  the  defendants  resi- 
dence there,  were  in  this  case  co-extensive.]  That  circam- 
stance  would  be  no  defence  if  the  Crown  proceeded  under 
that  section.  Before  the  ejcpiration  of  the  tax  year,  in 
which  the  articles  were  kept,  the  defendant  had  left  his 
residence.  Section  34  (a)  imposes  a  similar  obligation  on  per- 
sons who  have  several  places  of  residence.  The  construction 
for  which  the  Crown  contends  would  deprive  the  defendant, 
if  assessed  at  his  place  of  business,  of  the  ground  of  appeal 
given  by  the  30th  section  (&).     [Wilde,  B. — No  assessment 


been  delivered  in  like  manner  as 
if  such  person  actuallj  resided  in 
such  parish  or  place,  or  in  the 
parish  or  place  where  such  per- 
sons shall  have  their  ordinary 
residence ;  and  if  anj  person,  on 
whom  such  notice  shall  have  been 
served,  shall  remove  from  such 
parish  or  place  without  having 
delivered  such  list  or  declaration, 
he  or  she  shall  forfeit  the  sum 
of  50Z." 

(a)  Sect.  34  enacts  :—**  That 
every  person  who  shall  haye  divers 
places  of  residence  within  any  part 
of  Great  Britain,  or  thaU  keep  any 
servants,  or  other  male  persons 
herein  described,  camV^e«,  horseSy 
mules,  or  dogs,  at  diners  places 
within  Great  Britain ;  and  every 
person  being  an  inmate  or  lodger 
at  the  time  of  such  notices  being 
given  as  aforesaid,  and  having  an 
ordinary  residence  at  some  other 
place  or  places  whereat,  or  at  one 
of  which  places  such  person  ought 
to  be  charged,  shall  be  obliged  to 
deliver  aU  such  lists  as  aforesaid  at 
each  and  every  such  phces,'*  &c. 


(b)  Section  30  enacts  t—'^That 
if  any  person  shall  neglect  or  re- 
fuse to  make  out*,  sign  and  deliver 
such  lists  as  are  herein  directed, 
or  any  of  them,  within  the  respec- 
tive times  herein  mentioned,  then 
the  assessor  or  assessors  shall, 
from  the  best  information  he  or 
they  can  obtain,  make  an  assess- 
ment upon  such  person  so  refus- 
ing or  neglecting  for  or  in  resped 
of  every  servant,  carriage,  horse, 
mule,  or  dog  retiuned  or  kept  by 
him  or  her  as  aforesaid  .... 
according  to  the  rates  spedfied 
in  the  said  schedules,  and  shall 
include  the  same  in  the  certificate 
of  the  assessment  to  be  delivered 
to  the  Commissioners  as  herein 
directed ;  and  every  such  assess- 
ment so  made  upon  any  such 
neglect  or  refusal  shall  be  final 
and  conclusive  upon  the  person 
thereby  charged,  who  shall  not  be 
at  liberty  to  appeal  therefitmi, 
unless  such  person  shall  prove  thai 
he  or  she  was  not  at  his  or  her 
dweUing-house  at  the  time  of  de- 
livery of  such  notice,  nor  between 
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can  be  made  under  that  sectioni  except  where  a  notice  has 
been  served  at  a  dwelling-hoase,  as  required  by  the  26th 
section,  which  section  does  appear  to  be  confined  in  its  Genkbai. 
operation  to  dwelling-houses.  But  the  general  notice,  to  M'Lba^. 
which  the  25th  section  refers,  may  well  have  a  more  ex- 
tended operation.]  Lastly,  the  information  is  not  proved. 
It  avers  that  the  defendant  '*  resided  and  was**  in  the  parish 
where  he  carried  on  his  business.  The  averment  that  he 
^'  resided"  is  material,  and  was  not  proved.  [Channett,  B. 
— If  that  averment  be  struck  out,  the  allegations  would  be, 
that  the  defendant  was  in  the  parish,  and  that  he  was  there 
liable  to  duty.  The  conjoint  effect  of  the  two  allega- 
tions would  be,  that  he  was  so  there  as  to  be  liable  to  duty.] 
The  duty  which  is  imposed  on  the  defendant  is  in  the  alter- 
native, viz.  to  make  the  return  where  he  ^^resides'^  or  where 
he  ^^  is.''  The  evidence  should  have  negatived  both  branches 
of  the  alternative.  [Wtlde,  B. — It  was  conceded  at  the 
trial  that  no  return  was  made  anywhere  within  the  period 
which  the  Act  specifies.]  That  would  not  cure  the  infor- 
mation, which  alleges  an  absolute,  not  an  alternative,  duty. 
Section  27  is  satisfied  by  a  return  in  one  place  only.  It 
can  scarcely  be  contended  that  a  return  at  the  place  of 
business  would  render  a  return  at  the  residence  unnecessary. 
— They  referred  also  to  the  9th  section. 

Pollock,  C.  B. — The  claim  to  recover  more  than  one 
penalty  having  been  abandoned  by  the  Crown,  it  is  not 
necessary  that  we  should  hear  the  Attorney  General  in  reply. 

The  form  which  the  legislature  uniformly  adopts,  when 
the  intention  is,  that  for  each  and  every  violation  of  an  act 

that  day  and  the  time  limited  for  livered  his  or  her  list,    as  the 

delivering  such  list  as  aforestdd  Commissioners  for  executing  this 

to  the  assessor,  or  unless  such  Act  shall  in  their  judgment  think 

person  shall  allege  and  prove  such  reasonable  and  sufficient.** 
other  excuse  for  not  having  de- 
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1863.       of  parliament;  there  shall  be  a  distinct  penalty,  is  to  impose  a 

y^'T^j    penalty  by  express  words  "  for  each  and  every  oflFence.*   Of 

GsHXBAL     this  the   Escise  Acts  aiFord  a  familiar  illustration.    No 

H'Lban.      authority  has  been  produced  on  behalf  of  the  Crown  to 

shew,  that  for  distinct  offences,  committed  at  the  same  time, 

cumulative  penalties  may  be  claimed  and  recovered,  where 

no  such  words  occur  in  the  clause  imposing  the  penalty. 

We  are  therefore  all  of  opinion  that  so  much  of  the  rule  as 

prays  that  the  verdict  may  be  reduced  to  50/.  should  be 

made  absolute. 

With  regard  to  the  question  of  entering  the  yerdict 
for  the  defendant,  on  the  ground  that  he  is  not  liable 
under  the  Act   to   any  penalty,  the  rule  must  be  dis* 
charged.     The  words  of  the  Act,  on  the  construction  of 
which  the  defendant's  liability  depends,  are  ''residing  or 
being."    The  word  ''being"  has,  in  my  opinion,  been  intro- 
duced advisedly,  that  the  ambiguous  character  of  the  word 
"residing"  might  never  be  relied  upon  to  prevent  the  re« 
oovery  and  collection  of  the  tax.    Undoubtedly  the  word 
"be"  is  of  the  widest  import.   Thus  a  commercial  traveller 
may  in  one  sense  be  said  to  "be"  in  every  county  or  paridi 
through  which  he  travels  in  the  performance  of  his  dutieSi 
But  the  legislature,  no  doubt,  considered  that  this  word 
would  receive  a  judicial  construction,  founded  upon  what  was 
reasonable.     The  true  mode  of  interpreting  it  was,  in  my 
opinion,  suggested  by  my  brother  ChanneU  in  the  course  of 
the  argument,  viz.,  where  a  man  shall  "be"  or  "abide,'' so 
MS  to  be  liable  to  duty. 

It  appears  that  in  Fleet  Street  the  defendant  has  a  bouse, 
not  merely  a  shop,  but  an  ordinary  place  of  residence.  It  may 
be  he  does  not  sleep  there ;  it  may  be  he  sleeps  elsewhere, 
and  lets  out  the  upper  part  of  the  house  to  lodgers;  but 
there  he  certainly  "is,"  occupying  a  house,  and  using  the 
lower  part  as  a  shop  in  the  exercise  of  his  business.     He  is 
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chai^ged  with  not  haTing  delivered  lists  to  the  assessor       1868. 
according  to  the  directions  of  the  Act,  and  the  27th  sec-     ^^^^ 
lion  is  imperative  that  he  shall  do  so.    By  the  25th  section,     Gbnbkal 
the  notices  aflSxed  on  the  church  doors  in  the  parishes      M^Lbah* 
of  St.  Bride  and  St  Maiylebone  are  respectively  notice 
to  him,  because,  in  the  words  of  that  section,  he  is  ''resi- 
ding or  being^  there;  and,  by  the  27th  section,  the  lists 
are  to  be  delivered  to  the  assessor  by  every  person,  where 
every  person  shall  "  redde  or  be.'*   If  the  word  « be"  has 
any  meaning,  it  must  include  that  abiding  which  consists 
in  the  occupation  of  a  shop  for  the  purposes  of  business. 
It  is  true  there  are  other  sections  of  the  Act  which  point 
to  particular  cases,  such  as  the  making  returns  where  the 
articles  subject  to  duty  are  kept,  or  the  making  returns 
where  the  person  sought  to  be  charged  has  no  fixed  resi- 
dence.    But  this  does  not  prevent  the  operation  of  the 
27th  section,  where  it  in  terms  applies  and  makes  it  impera- 
tive on  the  defendant,  having  received  notice,  to  return  the 
lists  to  the  assessor  of  the  district  where  he  ''shall  reside  or 
be."    I  am  clearly  of  opinion,  that,  for  the  purposes  of  this 
Act,  the  word  "reside"  does  not  necessarily  mean  "dwell," 
for,  when  the  Act  speaks  of  a  place  where  people  live  and 
sleep^  the  word  dwelling-house  is  used,  as  will  be  seen  in 
the  32nd  section,  which  enacts  "that  every  occupier  as 
aforesaid  in  whose  dwellinff^house  or  apartment  any  person 
liable  to  the  duties  shall  reside,'*  &c.     I  am,  therefore,  of 
opinion  that  the  language  of  the  enactment  shews  that  it 
was  a  duty  incumbent  on  the  defendant  to  make  a  return  to 
the  assessor  of  St.  Bride  of  the  articles  which  he  kept  and 
used,  and  that  having  failed  to  do  so  he  is  liable  to  the 
penalty ;  but  I  think  he  is  liable  to  one  penalty  only.    The 
rule  must  be  absolute  to  reduce  the  verdict  in  that  respect, 
and  so  much  of  it  as  relates  to  entering  a  verdict  for  the 
defendant  must  be  discharged. 
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1863.  MxBTiNy  B. — I  am  also  of  opinion  that  there  was  evidence 

^^^  for  the  jury  that  the  defendant  "resided  or  was"  in  the  parish 
Gehs&al  of  St.  Bride  within  the  true  meaning  of  the  27th  section, 
H*Lban.  and  this  is  the  only  point  which  it  is  necessary  to  discnsB. 
The  evidence  was  that  he  kept  a  shop  as  a  tradesman,  tra- 
ding in  the  parish  of  Sl  Bride ;  that  he  was  there  in  the  coarse 
of  the  day^  as  long  as  he  thought  convenient,  and  that  he 
made  a  return  in  that  parish  in  respect  of  other  matters,  in 
which  he  admitted  he  was  liable  to  duty.  No  evidence  was 
given  as  to  where  he  slept  at  night.  Upon  this  evidence 
my  brother  H^lde  had  to  decide  whether  there  was,  or  was 
not,  any  evidence  for  the  jury.  The  question  here  is  not 
one  of  law,  but  of  fact.  With  regard  to  the  word  "reside," 
it  is  to  be  observed,  that  inasmuch  as  all  persons  in  Eng- 
land are  to  be  assessed  to  these  duties  where  they  are 
liable,  and  the  object  of  the  Act  is  to  obtain  them  from 
all  persons  who  are  liable,  it  is,  so  far  as  the  Crown  is 
concerned,  wholly  immaterial  whether  the  defendant  makes 
the  return  where  he  sleeps  or  where  he  spends  the  day  in 
the  conduct  of  his  business.  If,  therefore,  it  were  necessaiy 
to  give  judgment  upon  the  meaning  of  the  word  " reside '^ 
alone,  without  the  words  "or  be,"  there  would,  I  think,  on 
the  authority  of  Blackwell  v.  England  (a),  be  strong  gnmnd 
for  contending  that  one  who  spends  the  day  at  his  shop 
attending  to  his  business,  and  may  there  be  seen  and  con- 
versed with  on  matters  of  business,  and  does  not  choose  to 
be  communicated  with  elsewhere,  is  "residing"  there,  much 
more  than  at  the  place  where  he  sleeps  at  night,  but  does 
not  wish  anyone  to  call  on  him,  and  where,  if  anyone  does 
call,  he  cannot  see  him  during  the  day.  Again,  the  word 
**  be"  is  conclusive.  A  man  is  not  in  Fleet  Street,  within  the 
meaning  of  this  Act,  simply  because  he  walks  from  Temple 
Bar  to  St.  Paul's ;  but  a  man  who  is  staying,  abiding,  and 

(a)  8  E.  &  B.  541. 
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to  be  found  there,  so  that  if  anyone  desired  to  see  him  on        1863. 

business  he  would  go  there  to  see  him,  must  be  said  to     2"'"^'^*^t 

"  be**  there.     That  would,  both  according  to  ordinary  good      GMsaAL 

sense  and  the  meaning  of  this  section  of  the  Act,  be  the      M*Leah. 

place  where  he  resided     I  think,  therefore,  there  was  not 

only  evidence  for  the  jury,  but  evidence  on  which  a  jury 

ought  to  act,  that  the  defendant  *^ resided  and  was"  in  the 

parish  of  St.  Bride,  in  the  city  of  London.     It  appears  to 

me  plain^  from  the  language  of  the  27  th  section,  that  the 

duty  is  imposed  on  those  who  are  subject  to  this  tax  to  make 

the  return.     If  they  make  no  return  at  all,  the  place  where 

they  are  is  a  circumstance  which  is  not  material.     In  sub* 

stance,  therefore,  there  can  be  no  doubt  that  the  defendant  is 

liable  to  this  penalty ;  and  I  agree  that  there  is  one  penalty 

only,  for  the  reasons  stated  by  the  Lord  Chief  Baron. 

Chaknell,  B. — I  concur  with  the  Lord  Chief  Baron 
and  my  brother  Martin,  in  thinking  that  for  the  reasons 
given  so  much  of  the  rule  as  seeks  to  reduce  the  penalty 
from  200Z.  to  60L  should  be  made  absolute,  and  the  rest  of 
the  rule  be  discharged. 

WuLDE,  B. — I  am  of  the  same  opinion.  The  point  raised 
is  purely  technical.  The  defendant  contested  his  liability 
to  duty  in  respect  of  a  certain  carriage  and  horse,  and 
refused  to  pay.  The  jury  found  a  verdict  against  him, 
because  by  law  be  was  liable  and  bad  incurred  the  penalty. 
The  point  on  which  he  now  relies  is,  that  although  he  has 
made  no  return  anywhere  of  the  articles  which  it  was  his 
duty  to  return,  he  is  not  liable  under  this  information, 
on  the  ground  that  he  was  only  under  an  obligation  to 
make  the  return  at  the  place  where  he  slept,  and  not  where 
he  carried  on  his  business.  For  the  reasons  which  have 
been  given  by  the  Lord  Chief  Baron,  which  have  exhausted 
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1868.        the  question^  I  am  clearly  of  opinion  that  be  was  bound  to 

^^^      make  the  return,  not  only  at  the  place  where  he  elept  but 

Gekb&ax.      at  the  place  where  he  carried  on  his  business.     I  think, 

M*Lbas.      therefore,  that  the  rule  should  be  absolute  to  redaoe  the 

penalty  to  50/.,  but  that  the  remainder  of  the  role  should 

be  discharged. 

Rule  accordingly. 


«^««-  13.  Caine  and  Another  t?.  Coulton. 

The  plaintifts'  AcTION  for  goods  sold  and  delivered. 

attorney  wrote 

to  the  defend-  Plea.«— Payment  before  action. — Issue  thereon. 

him  to  remit  The  cause  was  tried,  before  the  Assessor  of  the  Court  of 

to  the  p^ain-^  Passage  at  Liverpool,  when  the  following  fiicts  appeared: — 

13^  4^^co8t8  '^^^  plaintifis,  who  were  ironmasters  at  Liverpool,  sought  to 

^nt  a  ban^*  recover  Z2L  4«.,  being  the  balance  of  their  account  for  goods 

bill  for  the  supplied  to  the  defendant,  who  was  a  hardwareman  at  North 

amount  of  the  * 

balance  only.  Shields.     On  the  6th  of  June,  1862,  the  plaintifi'  attornev 

The  plaintiffs' 

attorney  wrote  wrote  to  the  defendant  demanding  payment  of  the  321  4«. 

that  he  would  ^^^  ^^-  ^^*  ^OT  his  costs.     The  defendant  remitted  to  the 

?hebSm.  plaintiff  13Z.  Zs.  6d.     On  the  9th  of  June  the  plaintifis' 

lai^^^was  'Attorney  wrote  to  the  defendant  as  follows : — 

Said,  but  «  Sir. — Messrs.  Caine  and  Kitchen  inform  me  that  yea 

id  not  return  ' 

it.    The  juiY  have  sent  them  ISL  Ss.  6d.    The  balance  now  due  from 

haying  found 

that  any  objec-  you  to  them  is  19/.  2«.,  inclusive  of  Is.  6d.  noting  thedis* 

remittance  not  honoured  bill.  Uulcss  the  balance,  with  13«.  4d.,  mydiaiges, 

was^^X^^  be  remitted  by  return,  I  shall  sue  you.'' 

W  bm  wL  0°  ^^®  ^2^^  ^f  ^^^^  ^^^  defendant  remitted  to  the  jrfaiD- 

b^uTiu^^d  tiffs'attomey  a  bank  bill  for  19/.  2*.,  payable  at  sight    On 

not  include  the  13th  of  June  the  plaintifis*  attorney  acain  wrote  to  the 

the  costs:—  ^                                 ''  ^^ 

Held,  that  defendant  saying : — "  The  credit  has  expired,  and  I  decline 

there  was 

oTidence  of  to  receive  the  draft  sent,  unless  you  remit  me  13t.  4a.  for 

letters  and  attendance."  The  defendant,  not  having  remitted 
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the  ]3«.  4d.,  was  serred  with  tlie  writ  in  this  action.     The        1868. 
plaiDtifls'  attorney  retained  the  bank  biU,  bat  did  not  cadi  it. 

The  learned  Assessor  left  it  to  the  jury  to  saj,  fiist, 
whether  the  plaintiffs  had  waived  any  objection  they  might 
have  had  on  aocoont  of  the  remittance  not  having  been 
made  in  cash,  and  had  only  insisted  on  the  payment  of 
the  attorney's  claim  in  addition  to  .the  snm  really  doe. 
Secondly,  whether  the  defendant  was  prevented  from  send* 
ing  cash  by  the  course  of  dealing  of  the  {daintifik. 

The  juiy  foand  that  the  plaintifis  objected  only  because 
13j;  4dl  was  not  included  in  the  remittance,  and  that  they 
did  not  object  to  receive  the  order  as  so  much  cash.  They 
also  answered  the.  second  question  in  the  affirmalive.  The 
learned  Assessor  then  ruled  that  the  facts  proved  were  evi- 
dence of  payment,  and  he  directed  a  verdict  to  be  entered 
for  the  defendant,  reserving  leave  to  the  plaintiffs  to  move 
to  enter  the  verdict  for  them  for  19/.  2s. 

Milward,  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly,  on  the  ground  of  misdirection  in  the  learned 
Assessor  holding  that  the  facts  proved  shewed  payment,  or 
aflforded  evidence  to  support  the  plea  of  payment;  against 
which 

C.  JRusseU  now  shewed  cause. — The  ruling  of  the  learned 
Assessor  was  correct;  for  the  bank  bill  was  accepted  as 
cash  and  retained  by  the  plaintiffs'  attorney,  so  that  there 
was  in  &ct  a  payment  It  is  true  that  the  defendant  was 
requested  to  remit  the  19/.  2s.,  together  with  lZs,4iL  for  the 
attorney's  charges ;  but,  the  latter  being  an  illegal  demand, 
the  defendant  had  a  right  to  reject  that  part  of  the  letter 
and  act  upon  the  rest.  In  Gordon  v.  Strange  {a\  the 
defendant,  in  answer  to  a  letter  from  the  pUintifi^  demanding 
payment  of  a  debt,  sent  a  post  office  order,  which  the  plaintiff 

(a)  1  £xch.  477. 
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retained  but  did  not  casb^  and  that  was  held  no  evidence  of 

payment.     But  that  decision  proceeded  on  the  ground  that 

V.  the  creditor  was  described  in  the  post  oflSce  order  by  a  wrong 

OOVLTON. 

name.  In  Hough  v.  May  (a)  the  defendant  sent  to  the 
plaintiff  a  cheque  which  purported  to  be  drawn  for  the 
balance  of  his  account^  and  on  that  ground  it  was  held  no 
payment,  although  retained  by  the  plaintiff,  for  a  cheque  to 
operate  as  payment  must  be  unconditional.  Here,  although 
the  plaintiife'  attorney  wrote  to  say  that  he  would  not  accept 
the  bank  bill  unless  his  charges  were  paid,  he  nevertheless 
retained  it.  The  delivery  of  a  negotiable  instrument  may 
operate  as  payment,  if  accepted  as  such:  Kearsldke  v.  Mcr^ 
gan  {]»\  Pearce  v.  Davis  (c).  The  defendant  was  requested 
to  remit  the  balance  and  he  did  so,  and  no  objection  was 
made  to  the  mode  in  which  it  was  remitted :  Warwick  v. 
Noakes  (d).  A  tender  of  country  bank  notes  or  a  cheque 
is  good,  if  the  creditor  does  not  object  to  the  form  of  the 
tender  but  only  to  the  amount:  Polglass  v.  Oliver (e); 
Jones  V.  Arthur  (/*). — He  also  referred  to  Kington  v.  Kmg- 
ton  (g) ;  IMce  v.  Jhrice (A) ;  Griffiths  v.  Owen  (i);  Morrison 
V.  Summers  (A) ;  Thomas  v.  Cross  (J). 

Mihoard^  in  support  of  the  rule. — There  was  no  evidence 
of  payment.  The  plaintifis'  attorney  was  entitled  to  his 
charge  for  letters  and  attendance,  so  that  the  amount  doe  at 
the  time  the  writ  issued  was  the  debt  and  costs.  The  de- 
fendant was  requested  to  remit  the  money,  but  he  sent 
a  bank  bill  for  the  debt  only.     The  plaintiff  had  a  right  to 

(a)  4  A.  &  E.  954.  (g)  11  M.  &  W.  283. 

(J)  5  T.  B.  513.  (h)  16  M.  &  W.  232. 

(c)  1  Moo.  &  B.  365.  (t)  13  M.  &  W.  58. 

(d)  Peake,  98.  (A)  l  B.  &  AdoL  559. 
(0  2  C.  &  J.  15.  (/)  7  Exch.  728. 
(/)  8  Dow.  P.  C.  442. 
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treat  that  as  a  nullity  and  commence  his  action.  In  Hough  1863. 
V.  May  (a),  LitHedale,  J.^  said  that  the  plaintifis  "  were  not 
bound  to  suspend  the  commencement  of  the  action  until 
they  had  returned  the  cheque."  In  Gordon  v.  Strange  {b), 
although  the  plaintiff  kept  the  post  office  order,  knowing 
that  he  might  at  any  time  receive  the  money,  it  was  held 
that  there  was  no  evidence  of  payment. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
most  be  discharged.  The  difference  between  Gordon  v. 
Strange  (b)  and  this  case  is  of  the  very  essence  of  the 
question.  Here  the  defendant  was  desired  to  remitt  and 
he  did  remit,  the  balance;  and  it  was  left  to  the  jury  to  say 
whether  the  plaintiffs  had  waived  any  objection  which  they 
might  have  had  on  account  of  the  remittance  not  having 
been  made  in  cash,  and  the  jury  decided  in  favour  of  the 
defendant.  In  Gordon  v.  Strange  there  was  no  request 
to  remity  and  the  remittance  was  not  available,  because  a 
mistake  was  made  in  the  name  of  the  party  to  whom  the 
post  office  order  was  sent.  So,  in  Hough  v.  May  {a\  there 
had  been  no  direction  to  remit,  and  the  remittance  was  by 
a  cheque  which  contained  in  the  body  of  it  a  statement 
which  might  have  been  some  evidence  against  the  person  to 
whom  the  cheque  was  sent,  if  he  had  presented  it,  and  which 
the  party  sending  it  had  no  right  to  insert  In  the  present 
case  there  was  a  direction  to  remit,  and  a  remittance,  the 
effect  of  which  was  left  to  the  jury,  who  decided  in  favour 
of  the  defendant,  and  I  think  we  ought  not  to  disturb  the 
verdict. 

Martin,  B. — I  am  of  the  same  opinion.  Indeed,  it 
seems  to  me  that  the  matter  is  disposed  of  by  the  finding 

(a)  4  A.  &  E.  954.  957.  (6)  1  Exch.  477. 
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of  the  jury.     If  a  debtor  has  not  paid  bis  debt  in  the  ostud 
coarse,  and  the  creditor  is  obliged  to  employ  an  attorney  to 
9'  enforce  payment  of  it^  I  do  not  think  it  unreasonable  that 

the  attorney  should  say^  *' Remit  me  the  money,  vith 
68.  8c?.,  the  costs  of  this  letter."  Neither  do  I  think  that 
any  blame  can  be  imputed  to  an  attorney  for  so  writing. 
But  all  that  is  due  is  the  debt — the  claim  for  writing  the 
letter  is  no  claim  by  the  creditor.  Here  the  defendant  re- 
mitted to  the  attorney  a  bank  bill  payable  at  sight,  which  is 
an  ordinary  mode  of  paymetit,  and  the  attorney  had  no  right 
to  keep  it  and  then  proceed  as  if  he  had  never  received  it 
I  think  there  was  evidence  for  the  jury  of  payment,  for, 
although  the  attorney  said  he  would  not  accept  the  bank 
bill  unless  I3s.  4d.  was  remitted,  he  nevertheless  kept  it. 
It  is  a  rule  of  common  law^  as  well  as  common  senae,  to 
look  at  what  is  done,  not  at  what  is  said.  A  man  cannot 
deal  with  the  property  of  another,  and  then  turn  round 
and  say  he  never  meant  to  do  it.  It  seems  to  me  that  the 
learned  Assessor  would  have  done  wrong  if  he  had  not  left 
the  question  to  the  jury. 

Channbll,  B. — I  am  also  of  opinion  that  the  rale  ought  to 
be  discharged*  The  application  is  not  for  a  new  trial  on 
the  ground  that  the  verdict  is  against  the  evidence,  hot  to 
enter  a  verdict  for  the  plaintiffs  for  l9L2s.  I  think  we 
ought  not  to  accede  to  that  application,  provided  there  was 
any  evidence  to  warrant  the  Judge  in  leaving  the  case  to 
the  jury ;  and  in  my  opinion  there  was.  The  case  of  GcrdM 
V.  Strange  (a),  which  has  been  relied  on  by  Mr.  MSwarJ, 
is  clearly  distinguishable  from  the  present,  for  the  reasons 
stated  by  the  Lord  Chief  Barou.  There  the  application 
was  for  the  payment  of  money ;  for,  according  to  the  report 

{a)  1  Exch.  477. 
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in  the  JmisC  (a),  Parke,  B.,  in  his  judgment,  sud : — **  Sop.        1S63, 

pose,  instead  of  caflh,  the  defendant  had  paid  this  money  bj      ""^"^^^^^ 

Cahr 

a  quantity  of  coals  or  cyder,  and  left  them  at  the  plundflTs  »« 

house,  would  it  support  m  plea  of  accord  and  sadsfiiction 
that  the  plaintiff  did  not  take  the  trouble  to  send  them 

WiLnB,  B. — I  am  entirely  of  the  same  opinion. 

Rule  diachaiged. 

(a)  yoLl],p.l019. 


Bbucb  V.  Jokes.  •^*"'  **^ 

ECLARATION  on  a  policy  of  insurance  for  2400i  Whewseveni 


D 

on  the  ship  **  Hero,*  on  a  voyage  from  Cardiff  to  Manilla,  policies  of 
and  in  which  the  ship  was  valued  at  3200iL  and  under-  effected  apon 
written  by  the  defendant  for  125L  The  declaration  allied  yeLelralned 
a  total  loss.  ^^^Jl 

ana  upon  a 

Plea  (inter  alia). — ^That  the  plaintiff  made  other  policies  ^**i^^ 
of  insurance  on  the  same  ship  on  the  same  voyage,  viz.,  a  wc«vos  under 

•  "^  some  of  the 

policy  dated  the  30th  of  July,  1860,  in  which  the  said  ship  poUcies  part 

of  the  sums 

was  valued  at  3000/.,  which  said  policy  was  underwritten  insured,  in  an 
for  sums  amounting  altc^ether  to  725L ;  a  policy,  dated  the  l^oUier  i^licy 
8th  May,  1861,  in  which  the  same  ship  was  valued  at  3000/.,  entUl^^u) 
and  the  policy  underwritten  for  500/. ;  a  policy,  dated  ihe  ^^^^ 
20th  June,  1861,  in  which  the  same  ship  was  valued  at  betw^pn  the 

*  amount  re- 

5000£  and  underwritten  for  the  sum  of  3450iL» Averments:  ceivedandthe 

agreed  value 

that  the  said  ship  mentioned  and  insured  in  each  of  the  said  in  that  policy. 
policies  was  the  same  ship,  and  the  risk  intended  to  be  where  a  t^hip- 

owner  effected 
upon  the  same 
ship  four  policies  of  insurance,  in  which  respectirely  the  agreed  value  of  the  ship  was  stated  to 
be  SOOOl.y  SOOCtf.,  50001.  and  32001.^  and  upon  a  total  loss  received  under  the  three  former  poli- 
cies  sums  amounting  to  3126/.  13«.  Gd.^  and  then  sued  upon  the  latter  policy : — Be/d^  that,  as 
between  the  assured  and  the  underwriter  of  that  policy,  the  value  of  the  ship  must  be  taken 
to  be  3200/.,  and  the  assured  was  only  entitled  to  recover  the  difference  between  that  sum 
and  3126/.  ld«.  &/. 

VOL.  I. — H.  &  C.  £  E  E  EXCH. 


770 


EXCHEQUER   REPORTS. 


1863.  covered  the  same  risk :  that  the  said  ship  was  lost  after  the 
making  of  the  said  policies,  and  that  divers  of  the  said 
several  insurers  upon  the  said  ship,  whose  names  were  sub- 
scribed to  the  said  policies  other  than  the  policy  in  the 
declaration  mentioned,  paid  to  the  plaintiff,  and  the  plidntiff 
accepted  and  received  of  and  from  the  said  underwriters, 
sums  amounting  altogether  to  the  sum  of  32002.,  and  the 
plaintiff  then  and  thereby  became  satisfied  and  indemnified 
for  the  said  loss  of  the  said  ship  as  agreed  upon  in  the  said 
policy  in  the  declaration  mentioned. — Issue  thereon. 

At  the  trial,  before  Wilks,  J.,  at  the  last  Liverpool  Sum- 
mer Assizes,  it  appeared  that  the  policy  in  question,  which 
was  dated  the  6th  August,  1860,  was  effected  at  Liverpool 
for  2400i  on  the  plaintiff's  ship  "  Hero,"  valued  at  3200/., 
and  was  underwritten  by  the  defendant  for  125/.  The  loss 
of  the  ship  having  been  proved,  the  defendant  gave  in  evi- 
dence three  other  policies  effected  by  the  plaintiff  on  the 
same  ship  for  the  same  voyage,  viz.,  a  policy  effected  at 
Bristol,  dated  the  30th  July,  1860,  for  725/.,  in  which  the 
ship  was  valued  at  3000/. ;  another  effected  at  Aberdeen, 
dated  the  8th  May,  1861,  for  500/L,  in  which  the  ship  was 
valued  at  3000/. ;  and  another  effected  in  London,  dated  the 
20th  June,  1861,  for  3450/.,  in  which  the  ship  was  valued 
at  5000/.  There  was  conflicting  evidence  as  to  the  real 
value  of  the  ship.  The  plaintiff  had  received  firom  the 
underwriters  of  the  Bristol  policy  492/.  6$.  6d.,  from  the 
underwriters  of  the  Aberdeen  policy  684Z,  7*.,  and  from  the 
underwriters  of  the  London  policy  1950JL,  amounting  in  the 
whole  to  3126/:  ISs.  Sd. 

The  learned  Judge,  in  leaving  the  question  of  damage  to 
the  jury,  told  them  that  insurance  was  a  contract  of  indemnity, 
and  that,  for  the  purpose  of  the  present  action  and  as  between 
the  plaintiff  and  defendant,  the  value  agreed  upon  and  stated 
in  the  policy  must  be  taken  as  the  real  value  of  the  ship, 
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712.,  3200iL ;  and  that,  as  the  plaintiff  was  entitled  to  recover  1868. 
in  respect  of  a  total  loss,  he  vras  entitled  to  be  indemnified 
to  that  amount;  bat  that  the  sams  which  the  plaintiff  had 
received  on  the  three  other  policies,  amounting  to  3126iL 
\3s.  6d.f  must  be  deducted  firom  the  agreed  value ;  so  that 
there  would  only  be  due  on  the  policy  on  which  this  action 
was  brought  73/.  6s.  6</.,  of  which  the  defendant's  proportion 
as  one  of  the  underwriters  was  3/.  16«.,  which  was  all  that 
the  plaintiff  was  entitled  to  recover  against  him :  that  the  &ct 
that  the  ship  had  been  valued  at  a  larger  sum  in  another 
policy  ought  not  to  be  taken  into  consideration.  The  juiy 
foimd  a  verdict  for  the  plaintiff  for  SL  16«. 

Brett,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for 
a  new  tria],  on  the  ground  of  misdirection  as  to  the  measure 
of  damages;  against  which 

Edward  James  (with  whom  was  Milward)  shewed  cause 
(Jan.  23). — The  direction  of  the  learned  Judge  was  correct* 
The  plaintiff  is  only  entitled  to  recover  from  the  defendant 
the  balance  of  the  amount  insured,  after  giving  credit  for 
the  sums  already  received  by  the  plaintiff  under  the  other 
policies.  Insurance  b  a  contract  of  indemnity :  if  there  be 
an  open  policy,  the  assured  is  entitled  to  recover  the  value 
of  the  ship ;  but  where  there  is  a  valued  policy^  the  sum 
stated  in  it  is  the  agreed  value  as  between  the  parties^  and 
the  assured  cannot  recover  more.  In  Bot^field  v.  Barnes  (a)^ 
the  plaintiff  had  effected  two  policies ;  one  for  600/.,  valued 
at  6000/. ;  and  the  other  for  60002L,  valued  at  8000/.  The 
ship  having  been  wrecked  the  underwriters  paid  him  the 
6000/.,  and  he  then  sued  upon  the  other  policy.  Evidence 
was  adduced  that  the  ship  was  worth  more  than  8000/.,  and 
on  that  ground  it  was  held  that  he  was  entitled  to  recover. 
Lord  EUenborough  there  said : — *'  I  will  take  care  that  the 

(a)  4  Camp.  228. 
E  E  £   2 
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1868.        assured  do  not  recover  upon  the  whole  more  than  the  real 
value  of  the  subject-matter  insured.     But  I  think  it  is  not 
enough  for  the  underwriters  on  a  particular  policy  to  shew 
that  the  assured  has  received  from   another  quarter  the 
amount  of  the  valuation  in  that  policy,  unless  this  amounts 
in  point  of  fact  to  a  complete  indemnity."    Where  a  person 
effects  two  policies  of  insurance  in  each  of  which  the  same 
value  is  declared,  he  is  bound  by  that  sum :    Irving  v. 
Richardson  (a);  Morgan  v.  Price  (V).     [Wilde,  B. — Insur- 
ance is  a  contract  of  indemnity  as  respects  the  true  value; 
and  therefore,  to  the  extent  to  which  the  assured  has  been 
damnified,  he  is  entitled  to  recover.     But  where  the  policy 
is  valued  the  assured  is  estopped  from  saying  that  he  has 
sustained  damage  to  a  greater  extent  than  the  agreed  value.] 
In  Park  on  Insurance,  vol.  2,  p.  600,  8th  ed.,  it  is  said  :— 
**  Where  a  man  has  made  a  double  insurance,  he  may  reco- 
ver his  loss  against  which  of  the  underwriters  he  pleases, 
but  he  can  recover  for  no  more  than  the  amount  of  his 
loss.''  In  Lewis  v.  Rucker  (c\  Lord  Mansfield^  C.  J.«  sud:— 
*'  The  only  effect  of  the  valuation  is  fixing  the  amowntoftke 
prime  cost;  just  as  if  the  parties  admitted  it  at  trial:  but  in 
every  argument,  and  for  every  other  purpose,  it  must  be 
taken  that  the  value  was  fixed  in  such  a  manner  as  that  the 
insured  meant  only  to  have  an  indemnity.*' 

Brett  and  Quain,  in  support  of  the  rule. — It  is  not  con- 
tended that  an  underwriter  is  liable  to  pay  more  than  the 
agreed  value  of  the  ship  as  between  him  and  the  assured ; 
but  he  is  not  entitled  to  any  deduction  in  respect  of  sums 
received  by  the  assured  on  other  policies.  The  sum  stated 
in  each  policy  is  not  the  actual  but  the  agreed  value  of  the 

(a)  1  Moo.  &  R.  153.  (b)  4  Exdb.  615. 

(c)  2  Burr.  1167. 1171. 
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ship.  It  is  well  known  that  the  value  of' a  ship  varies 
according  to  the  demand  for  shipping.  It  depends  on  the  - 
state  of  trade,  not  on  the  cost  of  the  ship.  A  ship  may  be 
undervalued  at  one  time  and  overvalued"  at  another^  and 
therefore  to  avoid  all  dispute  the  parties  agree  to  a  value  by 
which  they  shall  be  bound.  Here  the  plaintiff,  havin'g  sus- 
tained a  total  loss,  is  prima  facie  entitled  to  recover  the 
agreed  value.  The  defendant  admits  the  loss  but  gives  in 
evidence  policies  between  the  plaintiff  and  other  under- 
writers for  the  purpose  of  shewing  that  he  has  been  paid. 
But  those  documents  being  in  evidence  must  be  taken  for 
all  purposes.  For  instance,  the  Lopdon  policy  being  given 
in  evidence  for  the  purpose  of  shewing  a  payment  under  it 
of  1950/.^  it  must  be  taken  that  at  the  time  that  policy  was 
effected  the  ship  was  of  the  value  stated  in  it,  viz.,  5000/., 
and  therefore  only  two-fifths  of  its  value  has  been  paid  under 
that  policy.  Again,  under  the  Bristol  policy  4922.  has  been 
paid,  which  is  only  one-sixth  of  the  agreed  vahie ;  and  under 
the  Aberdeen  policy  68421  has  been  paid,  which  is  only 
seven  thirty-seconds  of  the  agreed  value.  This  mode  of 
calculation  shews  a  much  larger  sum  due  to  the  plaintiff  on 
the  present  policy  than  was  found  by  the  jury.  In  Arnould 
on  Insurance,  vol.  1,  p.  346, 2nd  ed.,  it  is  said  that  the  rule 
established  by  Lord  Mansfield  is  as  follows : — "  In  case  of 
over-insurance  the  different  sets  of  policies  are  considered  as 
making  but  one  insurance,  and  are  good  to  the  extent  of  the 
value  of  the  effects  put  in  risk ;  the  assured  can  recover  on 
the  different  policies  no  more  than  their  value,  but  he  may 
sue  the  underwriters  on  either  of  the  policies,  and  recover 
from  those  he  so  sues  to  the  full  extent  of  his  loss,  suppos- 
ing it  to  be  covered  by  the  policy  on  which  he  elects  to  sue, 
leaving  the  underwriters  on  that  policy  to  recover  a  rateable 
sum,  by  way  of  contribution,  from  the  underwriters  on  the 
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Other  policy." '  Reference  is  there  msde  to  Newhy  ▼.  Seed  (a), 
which  was  a  case  of  open  policies,  and  the  question  is 
whether  the  same  rale  applies  to  valued  policies  in  each  of 
which  a  different  value  is  stated.  If  the  rule  contended  for 
by  the  defendant  is  to  prevail,  this  strange  consequence 
will  follow,  that  supposing  the  plaintiff  sued  on  all  the 
policies  except  the  London  one,  and  recovered  their  foil 
amount,  he  would  receive  upon  those  policies  3625^ ;  and 
he  might  then  sue  upon  the  London  policy  and  recover 
1375/.,  being  the  difference  between  3626i:  and  5000iL,  the 
agreed  value  in  the  London  policy.  So  that  the  amount 
which  the  plaintiff  would  be  entitled  to  recover  would  depend 
upon  which  policy  he  first  put  in  suit  The  more  rational 
rule  is  to  take  the  average  value  of  the  four  policies,  by 
adding  together  the  several  agreed  values  in  each  and  divi- 
ding it  by  four,  which  in  this  case  would  give  3600il  as  the 
value  of  the  ship. 

Pollock,  C.  6. — We  are  all  of  opinion  that  the  role 
ought  to  be  discharged.  I  think  my  brother  WUles  was 
T][uite  right  in  his  direction,  and  that  it  is  fortiBed  by 
authority  and  reason.  The  action  is  brought  on  a  policy 
of  insurance  for  2400£  effected  on  a  ship  valued  at  3200/. 
It  appears  that  the  ship  was  insured  by  other  policies  and 
that  the  assured  has  received  on  them  312621  IZs.  6dL ;  and 
the  question  is  whether  he  is  entitled  to  recover  more  than 
the  difference  between  that  and  3200/.,  viz.  1^1  6«.  6dL 
The  plaintiff  seeks  to  recover  more,  on  the  ground  that  the 
sums  which  he  has  received  on  the  other  policies  ought  not 
to  be  taken  into  consideration.  The  learned  Judge  who 
tried  the  cause  did  not  adopt  that  view,  and  I  think  pro- 
perly. He  considered  that,  as  between  the  plaintiff  and 
defendant,  the  value  of  the  vessel  must  be  taken  as  32001, 

(a)  I  W.  Black,  416. 
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and  it  appeare  to  me  that  is  the  correct  view.  It  may  happen        1863. 

that  when  a  vessel  is  insured  for  a  lonir  time  or  a  lonjr       ^^~^^ 

®  ^     ^       ®        Brucb 

voyage,  her  valae  may  not  be  the  same  at  the  beginning  as  •• 

at  the  end  of  the  voyage.  More  freight  being  carried  might 
increase  her  valae,  or  she  might  have  met  with  an  accident  and 
have  been  so  thoroughly  repaired  that  her  value  might  be  con- 
siderably increased.  But  in  general  the  value  must  be  taken 
to  be  that  which  is  stated  in  the  policy.  If  that  is  binding  upon 
the  underwriter,  so  that  he  cannot  give  evidence  of  the  real 
value  of  the  vessel,  and  so  prevent  the  assured  from  reco- 
vering the  amount  stated  in  the  policy,  the  assured  is  equally 
bound  by  the  agreed  value,  and  if  he  has  received  that 
amount  he  has  no  further  claim  upon  any  other  under- 
writer. If  he  has  received  less  he  can  only  recover  on 
other  policies  the  difference.  Upon  these  grounds  I  think 
that  the  rule  ought  to  be  discharged. 

Mabtin,  B. — I  am  of  the  same  opinion.  I  admit  that  a 
judgment  given  in  a  matter  of  this  kind  is  not  altogether 
satisfactory,  which  arises  from  the  circumstance  that  Courts 
of  law  view  policies  of  insurance  in  one  light,  whilst  the 
assured  views  them  in  a  totally  different  light.  Courts  of 
law  are  obliged  to  discuss  these  questions  on  the  principle 
that  the  sum  to  be  recovered  is  an  indemnitv  for  the  value 
of  the  ship,  but  persons  who  insure  entertain  an  entirely  • 
different  notion,  so  that  we  have  to  decide  on  principles 
at  variance  with  those  of  the  parties  when  they  enter  into 
these  contracts.  It  is  therefore  scarcely  possible  that  the 
decision  of  a  Court  of  law  can  be  satisfactory  to  them.  If 
the  practice  between  the  shipowner  and  the  underwriter 
were  founded  on  the  principle  alluded  to  by  Lord  Mans- 
field  in  his  judgment  in  Lewis  v.  Rucker  (a),  viz.,  *'  that 

(a)  2Burr.  1167. 1171. 
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the  value  is  fixed  in  sruch  a  manner  that  the  insured  means 
only  to  have  an  indemnity,"  the  matter  would  be  plain. 
But  that  is  not  the  mode  in  which  shipowners  and  under- 
writers do  business.  I  remember  a  case  respecting  a  ship 
the  owner  of  which,  who  was  a  witness,  proved  that  he  had 
effected  a  policy  and  valued  the  ship  upon  a  principle  which 
had  no  reference  whatever  to  its  real  value.  He  had  opened 
a  debtor  and  creditor  account  between  himself  and  the  sbip^ 
and  insured  the  ship  for  the  balance  owing  to  him.  A 
lawyer  would  say  that  a  shipowner  had  no  right  to  insure 
on  that  principle,  and  that  he  ought  to  value  the  ship  on 
the  principle  stated  by  Lord  Mansfield^  to  which  I  have 
referred. 

It  seems  to  me  in  this  case  that  the  view  taken  by  my 
brother  WilUa  was  in  accordance  with  aathority.  He  con- 
sidered that,  by  the  agreement  between  the  assured  and 
the  underwriters,  the  value  of  the  ship  was  to  be  taken  at 
3200/.,  and  that  the  plaintiff  was  entitled  to  recover  that 
sum  in  respect  of  the  loss  of  the  ship.  He  then  inquired 
what  sum  of  money  the  assured  had  received,  leaving  oat 
of  consideration  how  he  got  it,  and,  finding  that  he  had 
received  3126/.  13^.  6^/.,  he  treated  it  as  if  there  had  been 
a  salvage  of  the  ship,  and  the  assured  had  received  that 
amount  after  the  ship  was  sold.  Ho  then  placed  that 
amount  to  the  credit  of  the  underwriter  as  against  the  3200/. ; 
and  he  entirely  dismissed  from  his  consideration  what  was 
stated  as  the  value  of  the  ship  in  other  policies  between 
the  plaintiff  and  individuals  to  whom  the  defendant  was  a 
stranger.  According  to  the  best  judgment  I  can  form  on 
the  matter,  that  is  the  more  correct  mode  of  estimating  the 
damage.  It  is  in  accordance  with  the  view  taken  by  Courts 
of  law,  that  insurance  is  a  contract  of  indemnity  against 
the  loss  actually  sustained.     I  am  not  insensible  to  the 
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observation  that  the  amount  which  the  assured  is  entitled        1863. 
to  recover  may  depend  upon  which  policy  he  first  puts  in 
suit ;  but,  in  point  of  fact,  each  policy  is  a  separate  contract, 
and  the  assured  must  deal  with  each  underwriter  according 
to  his  particular  contract. 

Channell,  B. — I  am  of  the  same  opinion.  The  damages 
were  assessed  under  the  direction  of  the  learned  Judge ; 
and  an  application  is  made  for  a  new  trial  on  the  ground 
that  he  misdirected  the  jury  in  stating  his  view  as  to 
the  measure  of  damage.  The  broad  question  is  whether 
the  plaintiff  is  entitled  as  against  the  defendant  to  dam- 
ages to  a  greater  amount  than  he  has  recovered.  If  so, 
there  would  be  ground  for  granting  a  new  trial;  but, 
being  of  opinion  that  the  damages  were  rightly  assessed,  it 
is  unnecessary  to  consider  whether  any  other  mode  of  assess- 
ment should  be  resorted  to.  The  plaintiff  has  recovered 
from  the  defendant,  not  his  proportion  of  the  3200/.,  the 
agreed  value  in  the  policy,  but  his  proportion  of  the  differ- 
ence between  that  sum  and  the  amount  which  the  plaintiff 
received  on  the  three  other  policies.  I  think  that  is  all  the 
plaintiff  is  entitled  to;  and  that,  when  the  defendant  is 
sued  for  his  proportion  upon  a  policy  in  which  the  ship  is 
valued  at  3200£,  that  must  be  taken  as  the  value  of  the 
ship  for  the  purpose  of  his  liability ;  and  the  question  is 
how  far  that  is  lessened  by  the  sums  received  on  other 
policies.  I  agree  that  some  inconvenience  may  result  from 
the  rule  now  laid  down ;  and  it  is  not  satisfectory  to  find 
that,  if  the  order  of  suing  on  the  policies  had  been  inverted, 
a  different  amount  would  have  been  recovered.  But  I  think 
that  is  in  a  great  degree  attributable  to  the  character  of 
these  insurances,  as  explained  by  my  brother  Martin ;  and 
that,  at  all  events,  as  the  plaintiff  has  effected  an  insurance 
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Id  which  hb  ship  is  valued  at  3200/.,  we  must  abide  bj  the 
rule  of  law  that,  for  the  purpose  of  estimating  the  liability 
of  the  defendant,  that  amount  must  be  taken  as  fixed  bj  the 
policj. 

Rule  discharged 


Jan,  30. 


Where  a  writ 
of  summons 
has  issued 
against  several 
defendants, 
who  enter  a 
joint  appear- 
ance, and  the 
plaintiff  de- 
clares against 
some  of  them 
only,  the 
others  may, 
after  notice  to 
declare,  sign 
judgment  of 
non  pros 
as  against 
themselros. 


Bancroft  v.  Greenwood,  Htde,  and  Chadderton. 

XN  this  case  the  plaintiff  issued  a  writ  of  summons  against 
the  three  defendants,  who  were  served  with  a  copy  of  it; 
and  on  the  18th  of  October,  1862^  they  entered  a  joiot 
appearance.  On  the  18th  of  December  the  plaintiff  de- 
clared against  the  defendants  Greenwood  and  Hyde,  bat 
not  against  the  defendant  Chadderton.  On  the  2nd  of 
January,  1863,  Chadderton  served  the  plaintiff  with  the 
usual  notice  to  declare  against  him  within  four  days.  The 
plaintiff  not  having  declared,  on  the  10th  of  January  Chad- 
derton signed  judgment  of  non  pros.  A  summons  was  taken 
out  at  Chambers  to  set  aside  the  judgment  for  irr^ularitji 
which  was  heard  before  ChamuXl^  B.,  who  dismissed  it  with 
costs. 


C  Huttan  now  moved  to  set  aside  thp  notice  to  declare 
and  judgment  for  irregularity. — Judgment  has  been  signed 
by  a  person  who  is  a  stranger  to  the  record.  [Wilde^  B.— 
How  is  he  to  get  his  costs  ?]  By  application  to  a  Judge 
under  the  8  Eliz.  c.  2,  s.  2.  A  judgment  of  non  pros  differs 
from  a  nolle  prosequi,  which  is  merely  a  partial  forbearance 
by  the  plaintiff  to  proceed  any  further  either  as  to  some  of 
the  defendants,  or  to  part  of  the  suit ;  but  by  a  non  pros 
the  plaintiff  is  put  out  of  Court  against  all  the  defendants: 
1  Wms.   Saund.  207  d,  note ;  Philpot  v.  MuUer  {a).     In 

(a)  1  Doug.  169,  note. 
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Powell  y.  WkUe  {a\  it  was  held  that  in  a  joint  action  against  1863. 
several,  the  plaintiff  cannot  be  non-prossed  unless  by  all  the  ^^TT^yi 
defendants.  [ChannelL  B.— There  the  writ  was  against  ^  *• 
three  persons,  one  was  arrested  and  put  in  bail,  but  the 
two  other  defendants  did  not  appear.  In  Chitty's  Arch- 
bold's  Practice,  p.  1466,  Uth  ed,  it  is  said:— ''If  the 
action  be  against  several  defendants,  the  plaintiff  may  be 
non*pro68ed  by  any  one  on  behalf  of  all,  if  all  have  ap- 
peared, and  he  is  in  de&ult  as  to  all,  and  he  has  their 
authority  for  signing  the  judgment."  Martin,  B. — In  Hamlet 
y.  Bingham  (6),  both  Tindaly  C.  J.,  and  Maule^  J«,  said  that 
where  the  plaintiff  does  not  declare  against  one  of  several 
defendants,  the  proper  course  is  for  him  to  sign  judgment  of 
non  pros  as  against  himself.]  In  that  case  the  plaintiff  had 
not  declared  against  any  of  the  defendants.  Where  a  plain- 
tiff has  elected  to  declare  against  one  of  several  defendants 
only,  it  is  the  same  as  if  the  names  of  the  others  were 
struck  out  of  the  writ:  Davies  v.  Thoim8on{c).  [Martin^ 
B. — In  Tidd's  Practice,  voL  1,  p.  459,  9th  ed,  the  law  is 
thus  stated : — ''  In  a  joint  action,  it  b  said,  the  plaintiff 
cannot  be  ntm-prassed  by  one  or  more  of  the  defendants, 
without  the  others.  And  this  is  universally  true  in  actions  by 
original,  where  the  plaintiff  cannot  proceed  against  the  de- 
fendants severally,  upon  a  joint  writ.  But  upon  common  pro- 
cess for  a  supposed  trespass,  in  the  King's  Bench  or  Common 
Pleas,  if  the  plaintiff  declare,  serve  a  notice  of  declaration,  or 
even  take  out  a  rule  for  further  time  to  declare,  against  one  or 
more  of  several  defendants^  and  do  not  proceed  against  the 
others,  the  latter  may  sign  a  judgment  of  non  pros.^  That 
refers  to  the  old  proceeding  by  bill  of  Middlesex  or  writ 
of  latitat,  which  was  not  the  commencement  of  the  action, 
but  only  a  process  to  bring  a  defendant  into  Court.    Roe 

(a)  1  Dong.  1 69.  &  G.  909,  nom.  Hamlet  v.  Breedon, 

(6)  6  Scott  N.  R.  889. ;  4  M.  (c)  14  M.  &  W.  161. 
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V.  Cock  (a)  was  the  foundation  of  the.  practice,  and  at  that 

time  a  plaintiff  might  join  several  persons  in  one  writ, 

o.  though  the  causes  of  action  against  them  were  different,  and 

Gbbbnwood. 

afterwards  declare  against  each  separately,   upon  which 

they  became  separate  actions.  But  now,  by  the  Common 
Law  Procedure  Act,  1852,  sect.  4,  ''every  writ  of  summons 
shall  contain  the  names  of  all  the  defendants,  and  shall  not 
contain  the  name  or  names  of  any  defendant  or  defendants 
in  more  actions  than  one.''  In  Butler  v.  Upton  (b)  four  de- 
fendants were  joined  in  the  writ,  and  one  signed  judgment 
of  non  pros ;  but  it  appearing  that  the  plaintiff  had  taken 
out  a  rule  for  time  to  declare  against  the  one  only,  that  was 
considered  a  sufficient  indication  of  the  plaintiff's  intention 
to  declare  severally*  Here,  the  plaintiff  having  alreadj 
declared  against  two  defendants,  a  declaration  against  the 
third  would  be  irregular :  Pepper  v.  fFhaUey  {c).  The  8  &  9 
Wm.  3,  c.  11,  8.  1,  was  the  first  statute  which  gave  costs  to 
one  of  several  defendants,  but  that  does  not  apply  to  a  judg- 
ment of  non  pros ;  and  the  23  Car.  2,  stat.  2,  c.  2,  only 
extends  to  a  judgment  of  non  pros  as  against  all  the  defend- 
ants. The  3  &  4  Wm.  4,  c.  42,  s.  32,  gives  costs  on  a  nolle 
prosequi  against  one  of  several  defendants,  thus  carrying 
out  the  distinction  contended  for  between  a  judgment  of 
non  pros  and  a  nolle  prosequi. 

«  • 

Pollock,  C.  B. — ^There  ought  to  be  no  rule.  This  is 
not  a  question  of  principle,  but  purely  of  practice.  There 
has  been  an  inveterate  practice  for  a  great  number  of  years, 
and  it  is  now  proposed  that  we  should  review  the  decisions 
on  the  subject  firom  a  very  early  period,  and  alter  the  pnu> 
tice.  It  appears  to  me  that  we  are  bound  by  the  practice, 
and  not  called  upon  to  alter  it  by  any  of  the  reasons 

(a)  2  T.  R.  257.  (b)  2  T.  B.  258,  note. 

(c)  1  Bing.  N.C.  71. 
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suggested.     Moreover,  we  have  the  satis&ction  of  knowing        1863. 
that  the  practice  is  not  only  in  conformity  with  the  law,      ^^^~^ 
bat  also  in  accordance  with  ffood  sense  and  jostice.  ^      •• 

Martin,  B. — I  am  of  the  same  opinion.  If  this  were  a 
matter  de  novo,  I  should  have  thought  that  nothing  could 
be  more  just  and  reasonable  than,  if  a  plaintiff  thinks  fit 
to  sue  three  defendants  jointly,  and  afterwards  elects  to 
declare  against  two  only,  the  third  should  be  enabled  to 
get  rid  of  the  action  by  signing  judgment  of  non  pros.  But 
the  practice  is  not  new.  I  do  not  propose  to  go  further 
back  than  the  year  1788,  when  there  was  a  case. of  Roe  v. 
Coei  (a),  in  which  this  matter  was  considered,  and  Ashursi, 
J.,  said : — **  It  is  true,  as  has  been  suggested,  that  a  plaintiff 
may  join  four  defendants  in  a  writ,  and  afterwards  declare 
against  all,  or  only  one,  as  he  pleases.  In  Powell  v.  JVJiUe  (&) 
the  plaintiff  had  not  declared;  but  when  the  plaintiff  has 
proceeded  thus  far  against  one  defendant  only,  it  becomes  a 
separate  action,  and  it  would  be  absurd  to  say  that  neither 
of  the  three  other  defendants  could  sign  a  judgment  of  non 
pros."  I  find  the  practice  so  stated  in  Tidd's  Practice,  vol.  1, 
p.  459,  9th  ed.,  and  it  is  distinctly  laid  down  in  the  Court 
of  Common  Pleas  by  Tindal,  C.  J.,  and  Maule,  J.,  in 
Hamlet  v.  Bingham  (c).  I  also  find  it  adopted  in  the  books 
on  practice  in  common  and  ordinary  use.  I  am  content  to 
act  upon  the  judgments  of  Tindal^  C.  J.,  and  MauU^  J., 
without  inquiring  how  or  why  the  practice  was  introduced. 
But  Mr.  Hutton  says  that  Roe  v.  Cock  was  the  foundation 
of  the  practice,  and  that  at  that  time  it  was  competent  to  a 
plaintiff  to  deliver  several  declarations  upon  a  single  writ. 
If  that  be  so,  he  is  probably  right ;  but  when  we  find  a 
positive  rule  of  practice  laid  down  and  acted  upon  for  a 

(a)  2  T.  R.  257.  (b)  1  Doug.  169. 

(e)  6  Scott  N.  R.  889 ;  4  Man.  &  G.  909. 
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1863.       series  of  years,  why  shoald  we  depart  from  it,  or  stop  to 
^^^"^      investicrate  the  reason  of  its  adoption  ?    It  seems  to  me  that 
^'  the  practice  is  just  and  reasonable,  and  oiurht  to  be  adhered 

to. 

Channell,  B.,  and  Wilde,  B.,  concurred. 

Rule  refused. 


Jan,  27.  ip^g  ATTORNEY  GENERAL  t?.  BRACKENBtTRY  and  Another. 

Jfa^^nt^"''  Information  in  equity  by  the  Attorney  General,  as 

intention  follows : — 

apparent  on 

the  face  of  a  1.  The  object  of  this  information  is  to  obtain  from  the 

will,  a  general 

residuary  defendants^  who  are  the  acting  executors  of  the  will  of 
rates  as  an  Harriette  Mary  Brackenbury^  deceased,  payment  of  the 
gene^^^wer  ^^g^cj  ^^^J  ^^  respect  of  certain  property,  which  under  the 
meXofwhich  ^^^  °^ ^^^  father,  James  Blackledge  Brackenbury,  deceased, 
the  testator      ^nd  in  the  event  (which  happened)  of  her  death  without 

18  the  donee,  ^  rr  / 

although  having  been  married,  she  had  power  to  dispose  of  as  she 

the  residuary  ^  ^  ^  \     ^ 

legatees  are       might  think  (it,  and  which  she  did  in  fact  dispose  of  by  her 

the  persons  .. 

who  would  be    Will, 

default  of  2*  ^^  ^^1^  James  Blackledge  Brackenbury  by  his  will, 

K^thT''^  <Jated  *e  5th  day  of  June,  1843,  appointed  his  brother  the 
"**^^^th        defendant  Ralph  Brackenbury  and  his  sister  Hannah  Brac- 

power. 

If  in  such  case  the  testator  has  in  the  first  instance  charged  his  residnaiy  estate  with  the 
pajrment  of  debts  and  legacies,  it  is  not  competent  for  the  residuaiy  legatees  to  disclBun 
the  fund  under  the  appointment,  and  elect  to  take  under  the  gift  to  them  in  the  original 
instrument. 

Quare,  whether  the  disclaimer  by  an  appointee  operates  to  rest  the  fund  appointed  in  the 
persons  entitled  in  default  of  appointment? 

A.  by  will  bequeathed  his  rcsiduaiy  personal  estate,  on  the  death  of  his  daughter  R, 
unmarried,  to  trustees,  for  such  purposes  as  she  should  by  will  appoint,  and  in  de&ult  of 
appointment  in  trust  for  his  brother  C.  and  his  sister  D.  B.  died  unmarried,  having  bequeathed 
her  residuary  estate  (subject  to  the  payment  of  debts,  funeral  and  testamentary  expenses; 
legacies  and  annuities)  to  her  unde  C.  and  her  aunt  D.  -.—Held,  that  B/s  will  operated  m 
an  exercise  of  her  power  of  appointment,  and  that  C.  and  D.  were  liable  to  pay  duty  on  the 
fund  appointed  at  the  rate  of  5  per  cent>  and  not  3  per  cent.,  the  rate  at  which  they  wooU 
have  been  liable  if  they  could  hare  taken  directly  under  A.'s  wiU. 
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kenbury,  and  bis  brotber-in-law  Jobn  Hobson,  to  be  execu- 
tors and  trustees  for  tbe  purposes  tbereinafter  mentioned. 
And  after  making  certain  pecuniary  and  specific  bequests 
he  devised  all  bis  real  estates  unto  bis  said  trustees  upon 
trust  to  sell  tbe  same,  and  be  directed  tbat  tbe  money  to 
arise  by  sale  tbereof  sbould  form  part  of  tbe  residue  of  bis 
personal  estate,  and  be  also  bequeathed  to  his  trustees 
all  bis  personal  estate  not  thereinbefore  disposed  of,  and 
authorized  them  to  convert  tbe  same  into  money ;  and  be 
directed  bis  trustees  to  invest  tbe  net  proceeds  of  the  monies 
arising  from  the  sale  of  his  real  estates,  and  from  the  con- 
version of  his  personal  estate,  in  manner  in  his  said  will 
mentioned,  and  to  stand  possessed  tbereof  and  of  tbe  securi- 
ties for  tbe  same  upon  certain  trusts  which,  so  far  as  it  is  neces- 
sary for  tbe  purposes  of  this  suit  to  state  the  same,  were  in 
effect  as  follows,  that  is  to  say,  upon  trust  to  pay  the  net 
income  thereof  to  his  daughter  tbe  said  Harriette  Mary  Brae- 
kenbury  during  her  life,  but  so  tbat  in  case  of  her  marriage 
the  same  should  be  for  her  separate  use.  And  after  her 
decease  in  trust,  as  to  tbe  capital  tbereof,  for  her  children 
or  other  issue  as  she  sbould  by  deed  or  will  appoint,  and  in 
default  of  appointment  for  such  of  her  children  as  sbould 
attain  tbe  age  of  twenty-one  years  or  marry  under  tbat  age, 
and  if  more  than  one  in  equal  shares.  And  in  case  (which 
happened)  his  daughter  should  not  marry,  then  after  her 
decease  tbe  said  trust  funds  and  tbe  annual  income  thereof 
were  to  remain  and  be  upon  and  for  such  trusts,  intents 
and  purposes  as  his  said  daughter  by  her  will  sbould  direct 
or  appoint ;  and  in  default  of  such  direction  or  appointment, 
or  so  far  as  any  such,  if  incomplete,  sbould  not  extend,  in 
trust  for  his  said  brother  and  sister,  their  executors,  admin- 
istrators and  assigns,  in  equal  shares. 

3.  Tbe  testator  aftewards  died  without  revoking  or  alter- 
ing bis  said  will,  which  was  on  tbe  4tb  of  December,  1844, 
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duly  proved  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury. 

4.  The  testator's  daughter  Ilarriette  Mary  Brackenbory 
survived  him,  and  by  her  will,  dated  the  23rd  of  July,  1859, 
gave  various  pecuniary  legacies  and  annuities*  And  after 
and  subject  to  the  payment  of  her  debts,  funeral  and  testa- 
mentary expenses,  and  the  legacies  and  annuities  therein- 
before given,  she  gave  all  the  residue  of  her  property,  both 
real  and  personal,  unto  and  equally  between  her  uncle  the 
defendant,  Ralph  Brackenbury,  and  her  aunt,  the  said 
Hannah  Brackenbury,  their  heirs,  executors,  adminisUratorB 
and  assigns.  And  she  appointed  the  defendants  Ralph  Brac- 
kenbury and  Edward  Lewis,  and  also  Thomas  Tomlinson 
(who  renounced  probate),  executors  of  her  will. 

fi.  The  said  Harriette  Mary  Brackenbury  afterwards  died 
without  having  ever  been  married,  and  without  revoking  or 
altering  her  said  will,  which  was,  on  the  20th  of  June,  1861, 
duly  proved  by  the  defendants,  Ralph  Brackenbury  and 
Edward  Lewis,  in  the  principal  re^stry  of  her  Majesty's 
Court  of  Probate. 

6.  The  will  of  the  said  Harriette  Mary  Brackenbary 
operated  as  an  exercise  of  the  general  power  of  appoint- 
ment to  which,  in  the  event,  which  happened,  of  her  death 
without  having  been  married,  she  became  entitled,  under 
her  father's  will,  over  the  whole  of  his  residuary  estate.  And 
thereupon  legacy  duty  under  his  will,  at  the  rate  of  IL  per 
cent,  became  payable  in  respect  of  the  said  residuary  estate 
as  if  the  same  had  been  immediately  given  to  her  by 
such  will,  and  was  accordingly  duly  paid  by  the  defend- 
ants as  her  executors,  an  allowance  being  made  to  them 
on  account  of  the  duty  previously  paid  in  respect  of  her 
life  interest  therein.  And  it  is  contended  by  the  Attor- 
ney General,  but  not  admitted  by  the  defendants,  that 
legacy  duty  after  the  rate  of  6L  per  cent,  is  now  pay- 
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able  ander  the  will  of  the'sdd  Harriette  Mary  Brackenbury 
in  respect  of  so  much  of  the  said  testator's  residuary  estate 
as  was,  by  the  will  of  the  said  Harriette  Mary  Brackenbury, 
appointed  and  disposed  of  in  favour  of  her  uncle,  the  defend- 
ant, Ralph  Brackenbury,  and  her  aunt,  the  said  Hannah 
Brackenbury,  under  the  residuary  gift  contained  in  her  said 
will  as  hereinbefore  stated.  The  question  for  the  decision 
of  the  CcAirt  is,  whether  or  not  duty  at  that,  or  any  other, 
and  what  rate,  is  payable  in  respect  of  the  premises. 

The  bill  prayed  a  declaration  (inter  alia)  that  legacy  duty 
was  .payable  at  the  rate  of  5L  per  cent,  in  respect  of  so 
much  of  the  residuary  estate  of  the  testator,  James  Black- 
ledge  Brackenbury,  as  was  appointed  by  the  will  of  his 
daughter,  in  favour  of  her  uncle,  the  defendant,  Ralph 
Brackenbury,  and  her  aunt,  Hannah  Brackenbury. 

The  answer  of  the  defendants  (so  far  as  is  material)  was  . 
as  follows: — 

1.  We  submit  to  the  judgment  of  the  Court  as  questions 
of  law,  and  not  of  fact,  whether  or  no,  as  alleged  in  the 
said  information,  the  property  therein  referred  to,  and  in 
respect  of  which  payment  of  legacy  duty  is  claimed,  is 
property  which  Harriette  Mary  Brackenbury,  deceased,  did 
in  fact  dispose  of  by  her  will,  and  whether  her  will  did  or 
did  not  operate  as  an  exercise  of  the  general  power  of  ap- 
pointment, to  which,  in  the  event,  which  happened,  of  her 
death  without  being  married,  she  became  entitled,  under 
her  father's  will,  over  the  whole  of  his  residuary  estate,  or 
whether  thereupon  legacy  duty  under  his  will,  at  the  rate 
of  17.  per  cent.,  became  payable  in  respect  of  the  said 
residuary  estate,  as  if  the  same  had  been  immediately  ^ven 
to  her  by  such  will ;  and  we  say  that,  although  true  it  is 
that  we,  as  her  executors,  and  in  order  to  avoid  proceedings 
on  the  part  of  her  Majesty's  Attorney  General  against  us, 
consented  to  pay,  and  did  in  fact  pay,  duty  at  the  rate  last 
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aforesaid  on  the  amount  of  the  said  property,  such  payment 
being,  as  we  submit,  a  payment  in  our  own  wrong,  cannot 
prejudicially  affect  us  in  respect  to  the  clum  now  sought  to 
be  enforced  against  us. 

2.  With  the  exceptions  above  referred  to,  the  statements 
contained  in  the  first  six  paragraphs  of  the  said  infonnation 
are,  we  believe,  correct. 

3.  We  do  decline  to  pay  legacy  duty  at  the  rate  of  SL 
per  cent  in  respect  of  so  much  of  the  testator's  residnaiy 
estate  as,  in  the  events  which  have  occurred,  has,  under  his 
will,  become  the  property  of  his  daughter's  uncle  and  aunt 
(and  which,  in  the  said  information,  is  described  as  having, 
by  the  will  of  the  said  testator's  daughter,  been  given  to 
her  said  uncle  and  aunt).  We  decline  to  pay  duty  at 
that  rate  upon  the  ground  that,  in  the  events  which  have 
occurred,  no  duty  at  that  rate  is  payable;  but  we  have 
repeatedly  offered,  and  are  willing,  to  pay  duty  at  the  rate 
of  3/.  per  cent  in  respect  of  the  said  property. 


The  Attorney  Getieral,  The  Solicitor  General^  Locke  and 
Hanson^  for  the  Crown.— The  question  for  discussion  is, 
whether  the  rate  of  duty  payable  to  the  Crown  is  3il  or 
5/.  per  cent  If  the  will  of  the  donee  of  the  power  operates 
as  an  execution  of  her  power,  and  the  appointees,  who  are 
the  uncle  and  aunt  of  the  testatrix  and  may  be  treated  as 
the  real  defendants  (a),  take  under  the  power,  duty  is  pay- 
able at  the  rate  of  5  per  cent  If,  on  the  other  hand,  the 
appointees,  who  are  the  brother  and  sister  of  the  donor  of 


(a)  It  was  stated,  in  the  course 
of  the  argumentf  that  it  had  been 
arranged  between  the  Crown  and 
the  defendants,  as  representing  the 
residuary  legatees,  that  the  case 
should,  with  the  permission  of  the 
Court,  be  argued  without  refer- 
ence to  any  question  as  to  the  fit- 


ness of  the  parties,  defendants  on 
the  record,  or  as  to  whether  the 
time  at  which  the  duty  became 
payable  had  arriyed,  but  solely 
with  reference  to  what  the  rate  of 
duty  was,  which  was  payable.  See 
the  judgment  of  CAowiefl^  B. 
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the  power^  and  who  under  the  will  creating  the  power  would 
take  in  default  of  appointment,  can  do  so  here^  duty  will, 
in  that  event,  be  payable  at  the  rate  of  3/.  per  cent.  only. 
Two  points  are  made  by  the  defendants :    first,  that  the 
general  devise  does  not  operate  as  an  execution  of  the 
power  of  appointment:   secondly,  assuming  that  it  does, 
the  defendants  are  entitled  to  reject  the  appointment,  and 
disclaim  taking  under  it,  so  as  to  enable  them  to  take  under 
the  bequest  to  them  in  default  of  appointment.     To  the 
fiist  point  a  conclusive  answer  is  given  by  the  language  of 
the  1  Vict  c.  26,  s.  27  (a),  which  is  express,  that  a  general 
bequest  of  peiBonal  estate  shall  include  any  personal  estate, 
which   the  testator  may  have  power  to  appoint  in  any 
manner  he  may  think  proper,  and  shall  operate  as  an  exe- 
cution of  such   power,  unless  a  contrary  intention  shall 
appear  by  the  will     Here  there  is  no  indication  of  any 
such  intention*     As  to  the  second  point,  undoubtedly  the 
appointees  might  reject  the  property  altogether.  That,  how- 
ever, is  not  their  object     Their  object  is^  by  rejecting  their 
better  title,  to  take  under  an  alternative  dtle,  which  could 
only  exist  if  their  better  title  had  no  existence*    A  person 


(a)  Sect.  27  enacts :— "That  a 
general  devise  of  the  real  estate 
of  the  testator,  or  of  the  real  estate 
of  the  testator  in  any  place  or  in 
the  occupation  of  any  person  men- 
tioned in  his  will,  or  otherwise 
described  in  a  general  manner, 
shall  be  construed  to  include  any 
real  estate,  or  any  real  estate  to 
which  such  description  shall  ex- 
tend (as  the  case  may  be),  which 
he  may  hare  power  to  appoint  in 
any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution 
of  such  power  unless  a  contrary 

F  F 


intention  shall  appear  by  the  will  j 
and  in  like  manner  a  bequest  of 
the  personal  estate  of  the  testator, 
or  any  bequest  of  personal  pro- 
perty described  in  a  general  man- 
ner, shall  be  construed  to  include 
any  personal  estate,  or  any  per- 
sonal estate  to  which  such  de- 
scription shall  extend  (as  the  case 
may  be),  which  he  may  have 
power  to  appoint  in  any  manner 
he  may  think  proper,  and  shall 
operate  as  an  execution  of  such 
power,  unless  a  contrary  intention 
shall  appear  by  the  will.** 
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in  possession  by  virtue  of  a  worse  title  when  his  better  title 
accrues  has,  by  the  common  law,  no  power  of  election^  but 
is  remitted  to  his  better  title.  The  argument,  that  the 
appointees  can  elect  to  take  in  default  of  appointment^  when 
there  has  been  a  valid  appointment  in  their  favour,  involves 
a  contradiction  of  language.  This,  however,  is  no  abstract 
question,  but  depends  upon  the  intention  expressed  by  the 
legislature  in  the  Acts  which  impose  the  doty.  The 
55  Geo.  3,  c.  184,  is  the  statute  which  regulates  the  rate 
of  duty,  but  the  8th  section  of  that  Act  incorporates  the 
provisions  of  previous  enactments.  The  provisions  of 
36  Geo.  3,  c.  52,  applicable  to  this  case,  which  do  not  relate 
to  the  amount  of  duty,  remain  in  force.  The  7th  (c)  and 
18th  {d)  sections  of  that  Act  are  in  pari  materia,  and  must 
be  read  together.  The  language  of  the  18th  section  is 
express,  that  it  is  the  execution  of  the  power,  not  the  accept- 
ance by  the  appointee,  which  renders  the  property,  for  the 
purpose  of  taxation,  the  property  of  the  donee  of  the 
power  and  chargeable  as  such  with  duty,  upon  the  prin- 
ciple that  the  donee  has  exercised  absolute  dominion  over 
it  It  follows  that,  under  the  7th  section,  the  property  must 
be  treated,  for  the  purpose  of  taxation,  as  derived  from  the 


(a)  Sect. 7  enacts :— "That  any 
gift  by  any  will  or  testamentary 
instrument  of  any  person  dying 
after  the  passing  of  this  Act, 
which  shall,  by  virtue  of  such  will 
or  testamentary  instrument,  have 
effect,  or  be  satisfied  out  of  the 
personal  estate  of  such  person 
so  dying,  or  out  of  any  personal 
estate  which  such  person  shall 
have  power  to  dispose  of  as  he 
or  she  shall  think  fit,  shall  be 
deemed  and  taken  to  be  a  legacy 
within  the  intent  and  meaning  of 
this  Act,**  &c. 


(b)  Sect,  18  enacts : — ^"  .... 
and  where  any  property  shall  be 
given  for  any  limited  interest,  ssd 
a  general  and  absolute  power  of 
appointment  shall  also  be  giren  to 
any .  person  or  persons  to  whom 
the  property  would  not  belong  in 
default  of  such  appointment,  ncA 
property^  upon  the  exeeutum  ofswck 
power^  shall  be  charged  with  the 
same  duty,  and  in  the  same  manner 
as  if  the  same  property  had  been 
immediately  given  to  the  person  or 
persons  having  and  executing  su^ 
power,  afler  allowing  any  duty  be- 
fore paid  in  respect  thereof,"  &c. 


HILARY  TBSM^   26   VICT. 

estate  of  the  donee,  and  not  as  a  gift,  which,  if  the  appointees 
disclaim,  they  can  take  under  their  earlier  title.  It  is  tme 
the  donee  cannot  herself  have  the  fnll  enjoyment  of  the 
property  on  which  the  power  operates,  since  she  can  only 
exercise  it  by  will.  It  is,  however,  concluded  by  authority 
that  such  a  power  is  a  general  power  within  the  meaning 
of  the  7th  and  18th  sections :  Hati  v.  South  (a>  There, 
upon  a  case  stated  by  order  of  the  Master  of  the  Rolls,  it 
was  held  by  this  Court  that  a  power  which  could  only 
be  exercised  by  will^  and  from  the  benefit  of  which  certain 
individuals  were  excluded,  was  a  power  to  dispose  as  the 
testatrix  should  think  fit,  within  section  7,  and  a  general 
and  absolute  power  within  section  18.  The  Master  of 
the  Rolls  confirmed  the  certificate  of  this  Court:  Flatt 
V.  Routh  (&) ;  and,  upon  appeal,  the  House  of  Lords 
affirmed  his  judgment :  Drake  v.  The  Attorney  General  (c)* 
That  case  is  also  an  authority  that,  by  the  execution 
of  the  power  in  the  present  case,  the  executors  of  the 
donee  were  made  liable  to  the  additional  duty,  and  have 
not  paid  it  in  their  own  wrong.  There,  too,  the  fund 
was  appointed  to  persons  entitled  in  default  of  appoint- 
ment, but  no  point  of  election  was  ever  raised.  Again,  it 
is  a  settled  principle  of  law  that  every  appointment  under 
a  general  power  makes  the  property  upon  which  it  operates 
assets  for  the  payment  of  debts :  ILord  Townshend  v.  fflnd^ 
ham  (d),  Piatt  V.  Routh  (e).  By  the  terms  of  this  will  the  fund 
appointed  is  expressly  charged  with  the  payment  of  debts, 
funeral  and  testamentary  expenses,  legacies  and  annuities, 
and  the  residue  of  the  fund,  after  these  charges  have  been 
paid,  is  blended  in  one  mass  with  the  residuary  estate  of 
the  testatrix.    Can  the  ultimate  appointees  elect  to  disclaim, 
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80  as  to  prejadice  these  charges  ?  Can  they  separate  and 
reject  the  portion  of  the  residuary  estate  which  comes  to 
them  by  appointment  while  they  accept  and  retain  the 
other  portion?  Further^  the  creation  of  charges,  which 
the  executors  must  satisfy^  and  the  blending  of  the  readae 
of  the  fund  with  the  general  residue,  shew,  by  implicatioDi 
that  this  fund,  like  the  general  residue,  must  vest  in  the 
executors.  If  so,  it  is  clear,  on  the  authorities,  that  if,  by 
lapse  or  otherwise,  the  appointment  fails,  the  fund  would 
not  go  as  in  default  of  appointment,  but  to  the  next  of  kio 
of  the  testatrix :  The  Attorney  General  v.  Staff  {a),  Goodere 
V.  Lloyd  (i).  Chamberlain  v.  HtOchinsan  {c).  The  principles 
of  construction  applicable  to  the  will  which  creates  and 
the  will  which  executes  the  power,  the  sections  of  the  Acts 
cited,  and  the  general  principle  which  renders  the  exerdse 
of  a  general  power  of  appointment  necessarily  operatire  to 
make  the  property  assets  for  the  payment  of  the  appointoi^s 
debts,  all  concur  to  exclude  the  nodon  that  the  appointees 
can  elect,  by  a  disclaimer,  to  take  in  de&ult  of  appouitmeDt 


MeUUh  and  Dart^  for  the  defendants. — ^To  constitute  a 
complete  appointment  there  must  be,  first,  a  sufficient  exer- 
cise of  the  power ;  secondly,  a  person  competent  and  willing 
to  take  under  the  appointment  There  is  no  such  complete 
appointment  here.  The  exercise  of  the  power  fails  to  cany 
out  the  intention  with  which  the  donor  created  it,  vis.,  to 
enable  the  donee  to  appoint  to  persons  other  than  those 
who  would  take  in  default  of  appointment 

But,  first,  this  general  devise  would,  prior  to  the  passing 
of  the  1  Vict  c.  26,  s.  27,  have  been  no  execution  of  the 
power,  and  this,  it  is  submitted,  is  not  a  case  to  which  the 


(a)  2  Cr.  &  M.  124. 


(e)  22  Beav.  444. 


(i)  3  Sim.  5as. 
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27th  section  of  that  Act  was  intended  to  apply.  The 
object  which  the  legislature  had  in  view  was  to  effectuate 
the  presumed  intention  of  testators  to  include  in  a  general 
devise  property  over  which  they  had  a  power  of  appoint- 
ment. Such  an  intention  can  only  be  presumed  where 
the  general  bequest  is  in  favour  of  persons  other  than 
those  who  would  take  in  default  of  appointment,  or  where, 
although  the  same  persons,  they  would  take  in  a  different 
manner.  Thus,  in  Flatt  v.  RouOi  (a),  even  assuming  that 
the  same  persons  who  there  took  the  10,0002.  consols  as 
appointees  would  also  have  taken  in  de&ult  of  appoint- 
ment, they  would  have  taken  in  a  different  manner.  Under 
the  appointment  they  would  take  as  tenants  in  common ; 
in  default  of  appointment  as  joint  tenants,  there  being  no 
words  of  severance. 

Secondly,  the  defendants  were  entitled  to  repudiate 
the  gift  under  the  power,  and  elect  to  take  in  default 
of  appointment.  It  must,  however,  be  conceded,  on 
the  part  of  the  defendants,  that  no  disclaimer  by  them 
could  in  any  way  affect  the  charges,  which,  if  not  paid  out 
of  the  residuary  estate  of  the  testatrix  (&),  would,  no  doubt, 
have  to  be  satisfied  out  of  this  fund.  [Martin^  B. — That 
admission  appears  to  me  conclusive  against  the  defendants. 
PoUocki  C.  B. — It  is  not  competent  for  the  appointees  to 
take  under  the  will  in  part  and  reject  in  part.]  If  apt 
words  had  been  used,  the  will  of  the  testatrix  might  have 
been  so  framed  as  to  execute  the  power  of  appointment 
for  the  purpose  of  securing  the  debts  and  other  charges. 
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,  fa)  6  M.  &  W.  756. 

(h)  It  was  stated  in  the  coarse 
of  the  argument,  that,  indepen- 
dently of  her  power  of  appoint- 
ment, Miss  Brackenburj  died  in 
the  absolute  possession  of  a  large 
personal  estate,  which  was  amply 


sufficient  to  satisfy  the  debts  and 
the  charges  upon  her  residuary 
estate.  The  Court,  howerer,  in- 
timated that  they  could  not  take 
notice  of  this  fact  unless  it  was 
formally  rused  on  the  record. 
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and  to  leave  it  unexecuted  as  to  the  residue.  [WUde^  B. — 
That  would  be  exercising  dominion,  not  over  a  specific  part 
of  the  property,  but  over  the  whole.]  Onlj  to  the  extent 
that  might  be  necessary  for  the  purpose  of  satisfying 
the  charges.  The  language  of  the  36  Geo.  3,  c.  52, 
ss.  6,  7,  and  the  55  Geo.  3,  c  184,  sched.  part  3,  tit.  L^- 
cies  (by  which  the  rate  of  duty  is  fixed),  shew  that  no  legacy 
duty  is  payable  until  after  the  legacy  shall  have  been  pud 
and  satisfied.  It  follows  that  if  the  legatees  disclaim,  no 
duty  ever  becomes  payable.  The  Crown  has  relied  on  the 
fact,  that,  under  the  36  Geo.  3,  c  52,  s.  18,  an  addidonal  duty 
became  payable  by  the  donee  of  the  power,  upon  the  exeew- 
Hon  of  the  power ^  It  is  clear  however  that  such  duty  is  pay- 
able in  respect  of  the  devise  to  the  donee  of  the  power,  and 
would  be  equally  payable  if  her  estate  were  insolvent; 
while  legacy  duty  on  her  will  would  only  be  payable  b 
respect  of  the  sums  which  the  legatees  took  under  it  The 
cases  cited  to  shew  that  the  property  would,  in  the  event  of 
a  disclaimer,  go  to  the  next  of  kin  are  obviously  distinguish- 
able.  The  power  was  in  each  case  exercised  in  favour  of 
the  executors,  and  that  was  followed  by  a  distinct  bequest 
of  the  rest  of  the  property;  whereas  here  the  genenl 
devise  is,  as  regards  the  residue,  the  only  execution  of 
the  power  of  appointment  In  Chamberlain  v.  HutchxR" 
son{a),  which  more  nearly  resembles  the  present  case, 
the  testatrix,  having  a  general  power  of  appointment 
over  a  fund,  first  appointed  it  to  her  executor  and  chaiged 
it  with  debts  and  legacies,  and  then  after  blending  it 
with  her  residuaiy  estate  bequeathed  a  moiety  of  the 
whole  to  the  person  entitled,  in  default  of  appointment, 
to  a  moiety  of  the  appointed  fund.  Thus  she  executed  tbe 
power  to  make  the  estate  her  own,  and  then  proceeded  to 
bequeath  it,  not  for  the  purpose  of  executing  the  power,  but 

(a)  22Beav.  444. 
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as  part  of  her  personal  estate.    The  bequest  haviog  lapsed, 
the  Master  of  the  Rolls  thought  the  appointor  had  shewn 
her  intention  to  make  the  fund  a  part  of  her  personal  estate, 
and  that  therefore  the  next  of  kin  were  entitled.     The 
Attorney  General  v.  Staff  (a)  and  Goodere  v.  Staff  (b)  are 
distinguishable  on  similar  grounds.     So  far  as  The  Attorney 
General  y.  Stcff  was  a  decision  that  the  property  appointed 
to  the  executors  became  liable  to  probate  duty,  it  was  over- 
ruled by  the  subsequent  case  of  JPlatt  v.  Routh  (c).    {Wilder 
B. — Is  there  any  authority  to  shew  that  if  one  or  more 
appointees  reject  the  benefit  of  an  appointment,  that  cir- 
cumstance brings  into  operation  the  bequest  in  default  of 
appointment?]     No  case  has  been  found  in  which   the 
benefit  of  an  appointment  has  been  rejected.      On  prin- 
ciple, however,  it  is  contended  that  if  real  or  personal 
estate  be  devised  upon  trust  for  such  persons  as  A.  shall 
appoint,  and  in  default  of  appointment  toB.;  if  A.  appoints 
to  a  person,  who  disclaims,  the  estate  will  not  go  to  the 
executors  or  next  of  kin  of  the  person  who  executed  the 
power^  but  it  will  go  to  B.  as  in  default  of  appointment. 
The  words  **  default  of  appointment"  must  mean  default  of 
an  appointment  under  which  the  appointee  takes.    If  so,  the 
appointment  would  operate  to  secure  the  charges,  but  no 
further.    Here,  if  the  appointees  had  predeceased  the  donee 
of  the  power,  could  it  be  doubted  that  effect  would  be 
given  to  the  gift  in  default  of  appointment?    Again,  if  the 
donee  had  annexed  an  onerous  condition  to  the  enjoyment 
under  the  power,  could  not  the  appointees  have  disclaimed? 
But  if  the  right  to  elect  exist  at  all  it  must  be  inde- 
pendent of  the  reason  for  which  it  is  exercised.     In  the 
case  of  Re  Barker  {d)^  Pallock,  C.  B.,  said  that  the  Crown 
must  shew  itself  entitled  in  substance  and  technicality.    In 
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substance,  bejoDd  doubt,   this  gift  has  its  origin  in  the 
bounty  of  the  donor  of  the  power. 

27ie  Attorney  General  was  not  called  upon  to  reply. 

Pollock,  C.  B« — I  am  of  opinion  that  the  executors  of 
the  will  of  the  testatrix  are  bound  to  pay  legacy  duty  at  the 
rate  of  5  per  cent.  The  testatrix,  by  the  mode  in  which 
she  framed  her  will,  appointed  and  exercised  dominion  over 
the  fund  subject  to  her  power  of  appointment,  by  making 
it  liable  to  her  debts,  and  to  legacies  and  annuities.  When 
Mr.  MelUsh  was  compelled  to  admit,  that  as  to  the  debts, 
legacies,  and  annuities,  there  was  a  valid  exercise  of  the 
power,  there  was,  as  my  brother  Martin  remarked  at  the 
time,  virtually  an  end  of  the  case.  The  uncle  and  aunt  of 
the  testatrix,  if  they  take  the  property,  must  take  it  by 
virtue  of  her  will,  and  are  therefore  liable  to  a  duty  at  the 
rate  of  5  per  cent 


Martin,  B. — I  am  of  the  same  opinion.  It  is  not 
necessary  to  say  what  my  judgment  might  be  in  a  case 
where,  within  a  reasonable  time  after  the  death  of  the  donee 
of  a  power,  the  appointees  disclaimed  all  benefit  accruing 
to  them  under  the  will  which  executed  the  power,  and 
elected  and  declared  their  election  to  take  under  the  gift  in 
the  will  by  which  the  power  was  created.  That  is  not  the 
case  with  which  we  have  to  deal.  Upon  the  true  constmc- 
tion  of  the  statements  in  this  information  and  answer,  I 
think  we  ought  to  assume  that  the  defendants,  and  the  per- 
sons beneficially  entitled  whom  they  represent,  were  either 
entirely  silent  in  the  matter,  or,  if  not,  that  they  did  consent 
to  take  under  the  will  of  the  testatrix. 

Now  the  facts  are  these — Mr.  James  Brackenbury  by  his 
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will  bequeathed  to  his  daughter  an  estate  for  life  in  this       18^. 
property^  and  he  further  provided  that,  after  her  decease,  it 
should  remain  and  be  upon  and  for  such  trusts,  intents,  and 
purposes,  as  his  said  daughter  by  her  will  should  direct  and 
appoint,  and  in  de&ult  of  such  direction  or  appointment, 
or  so  fiur  as  any  such,  if  incomplete,  should  not  extend,  in 
trust  for  his  said  brother  and  sister,  their  executors,  admi- 
DistratcMTS  and  assigns.     In  point  of  fact   the   testator's 
daughter  did  deal  with  this  property,  and  declared  it  to  be 
liable  to  the  payment  of  her  debts,  fimend  and  testamentary 
expences,  and  the  legacies  and  annuities  given  by  her  will, 
and  that,   subject  thereto,  it  should  be  equally  divided 
between  her  uncle  Mr.  Ralph  Brackenbury,  and  her  aunt 
Miss  Hannah  Brackenbury.    It  would  seem  to  follow  from 
the  case  of  Chamberlain  v.  Hutchinson  (a),  that  the  testatrix, 
by  electing  to  exercise  her  power  so  as  to  chaige  the  pro- 
perty with  her  debts,  funeral  and  testamentary  expences, 
legacies  and  annuities,  thereby  took  it  to  herself,  and  treated 
it  as,  and  made  it  part  of  her  personal  estate;  and  that,  in 
the  event  of  a  disclaimer,  the  next  of  kin,  and  not  Mr. 
Ralph  Brackenbury  and  Miss  Hannah  Brackenbury  (assum- 
ing that  they  are  different  persons  from  the  next  of  kin), 
would  be  entitled  to  the  residue  of  the  property.     When 
Mr.  MeUuh  admitted  that  to  this  extent  there  was  a  valid 
appointment,  the  case  was  at  an  end ;  because,  when  that 
Admission  is  made,   we   are  bound   to  assume   that  the 
appointees  take  under  the  will  of  the  donee  of  the  power. 
They  must  therefore  pay  the  duty  according  to  their  rela- 
tionship to  her,  and  not  to  the  original  testator. 

CHAmnsLL,  B. — Mr.  MeUuh  has  argued  that,  upon  the 
construction  of  the  statutes  which  have  been  referred  to,  no 
duty  whatever  is  payable  at  this  time.     Upon  that  point,  I 

(o)  22  Beav.  444. 
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express  no  opinion,  because  I  consider  that  the  qnestioii 
upon  which  the  parties  have  come  here  to  obtain  the 
opinion  of  the  Court  is,  whether,  assuming  the  event  to 
have  happened  which  entitles  the  Crown  to  some  duty,  that 
duty  should  be  payable  at  the  rate  of  3  or  5  per  cent  I 
am  of  opinion  that  the  Crown  is  entitled  to  duty  at  the 
rate  of  5  per  cent 

The  defendants  are  in  my  judgment  liable  to  that  duty, 
if  the  uncle  and  aunt  take  under  the  will  of  their  niece; 
and  they  do  so  take,  unless  they  are  entitled  to  disclaim  the 
gift  under  the  appointment,  and  elect  and  have  elected  to 
take  it  under  their  brother's  will.  As  soon  as  Mr.  MdSsk 
admitted,  what  is  really  indisputable,  that  the  will  of  the 
niece  operated  not  merely  upon  that  portion  of  the  property 
which  she  derived  from  her  &ther's  will,  but  upon  the  whole 
property  to  this  extent^  that  at  least  there  was  a  valid 
appointment  so  far  as  to  give  effect  to  that  portion  of 
her  will  which  made  debts,  legacies,  and  annuities  chai]ge- 
able  upon  her  estate,  the  uncle  and  aunt  were  precluded 
from  saying  they  could  take  under  the  bequest  in  their 
favour  in  the  original  will,  and  that  they  do  not  take  under 
her  wilL  The  case  of  Chamberlain  v.  Httichm$an  {a)  is  an 
authority,  which  is  here  almost  decisive.  The  distinctioo 
no  doubt  exists,  which  Mr.  MeUUh  has  pointed  out,  that  the 
power  was  in  that  case  exercised  by  the  donee  in  &voar  of 
her  executors  in  express  terms ;  but  that  distinction  would 
not  prevent  the  application  of  the  case  as  an  authority,  it 
would  only  remove  one  of  the  grounds  of  its  applicadoD. 
Upon  the  whole,  I  am  clearly  of  opinion  that  the  Crown  is 
entitled  to  duty  at  the  rate  of  5  per  cent. 


Wilde,  B. — I  am  of  the  same  opinion.     The  testatrix  in 
this  case  has  executed  a  valid  appointment  in  favour  of 

(a)  22BeaT.  444. 
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creditors  and  others^  with  a  direction  of  the  reBidue  to  her 
uncle  and  aunt.  It  is  nevertheless  contended  that  the 
uncle  and  aunt,  by  refusing  to  take  the  benefit  of  the 
appointment,  can  bring  into  operation  the  bequest,  which 
the  original  will  created  in  their  favour  in  default  of  appoint- 
ment. No  authority  has  been  cited  for  the  proposition, 
that  the  rejection  by  one  or  more  of  the  appointees  of  the 
benefit  of  an  appointment,  is  equivalent  to  a  default  of 
appointment ;  and  it  would  to  my  mind  be  strange  if  it 
could  be  so.  The  appointment  is  a  valid  appointment;  it 
is  the  exercise  of  a  power,  by  which  the  testatrix- has  suc- 
cessfully assumed  to  herself  the  entire  dominion  over  the 
fund.  From  this  dominion  two  consequences  inevitably 
follow ;  first,  her  executors  become  liable  to  the  additional 
duty,  under  the  18th  section ;  secondly,  the  fund  becomes 
assets  available  for  her  creditors.  It  appears  to  me  so 
violently  inconsistent  with  this  state  or  things,  to  hold  that 
there  has  been  a  default  of  appointment,  that  the  proposition 
requires  no  further  refutation. 

Judgment  for  the  Crown. 


1863. 

Attoritbt 
Gjbneral 

9. 

Braokxx- 

BUBT. 


New  ALL  V,  Elliot  and  another. 


Jan,  29. 


JJECLARATION    for    the  infringement  of  a   patent  Proceedings  in 

.  ,  Chancery  for 

for  improvements  in  the  apparatus  employed  in  laying  down  the  infringe- 
ment of  a 
submarine  electric  telegraph  cables.  patent,  the 

Pleas  (inter  aHa>— Third :  that  the  plaintiff  was  not  the  which  ^ 

first  and  true  inventor  of  the  said  invention.  were  refSred 

Fourth.— That  the  plaintiff  did  not,  within  six  calendar  J^^^*^i; 

awarded  that 
the  patent  was  not  illegal  and  void : — Heldf  that  in  an  action  between  the  same  parties  for 
another  infringement,  me  defendant  was  not  estopped  from  disputing  the  yalidity  of  the 
patent. 
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1863.        months  after  the  date  of  the  alleged  letters  patent,  cause  to 
be  filed  a  sufficient  specificadon. 

Fifth. — That  the  invention  in  the  specification  described 
was  not  the  invention  for  which  the  letters  patents  were 
granted. 

Sixth.— That  the  supposed  invention  was  not  new  as  to 
the  public  use  and  service  thereof. 

Seventh. — That  the  invention  was  not  an  invention  fiir 
the  sale,  working  or  making  of  any  manner  of  mann&ctare 
for  which  letters  patent  could  be  granted  according  to  the 
statutes  in  that  case  made  and  provided. 

Replication  to  third  plea. — That,  before  the  commence- 
ment of  this  suit,  the  plaintiff  filed  a  bill  in  Chancery  against 
the  defendants,  complaining  that  the  defendants  bad  inftiDged 
the  patent  right  in  the  declaration  mentioned,  being  another 
and  a  different  infringement  from  that  in  the  declaration 
mentioned,  and  praying  the  said  Court  to  grant  an  injunction 
against  the  defendants  restraining  them  firom  infringing 
the  said  patent  right ;  and  thereupon,  by  an  agreement  in 
writing  between  the  plaintiff  and  the  defendants,  it  was 
agreed  to  refer  the  matter  to  an  arbitrator. — (The  replication 
set  out  the  agreement,  by  which,  after  reciting  that  the  plain- 
tiff charged  the  defendants  with  infringing  his  patent;  that 
the  defendants  denied  the  validity  of  the  patent,  and  that 
the  parties  had  agreed  to  refer  the  whole  matter  to  arbitra- 
tion ;  it  was  agreed  that,  in  case  the  arbitrator  should  be  of 
opinion  that  there  had  been  an  infringement  of  the  patent 
by  the  defendants,  he  should  give  the  plaintiff  such  com- 
pensation as  he  thought  should  be  paid  for  the  articles  in 
use;  and  it  was  further  agreed  that  the  arbitrator  should,  if 
necessary,  state  a  special  case  for  the  opinion  of  one  of  the 
superior  Courts.) — And  thereupon  the  arbitrator  took  upon 
himself  the  said  reference,  and  the  plaintiff  and  defendant 
attended  and  appeared  before  him;   and   the  defendant, 
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amongst  other  thingSj  contended  before  the  said  arbitrator 
that  the  plaintiff  was  not  the  first  and  true  inventor  of  the 
said  invention,  and  that  the  said  letters  patent  were  illegal 
and  void'<Hi  that  ground.  And  thereupon  the  said  arbitrator 
made  and  publidied  his  award  in  writing  of  and  concerning 
the  premisesy  and  thereby  awarded  and  decided  that  the 
said  letters  patent  were  not  illegal  and  voidl  and  in  further 
pursuance  of  the  said  agreement  of  reference,  being  required 
by  the  defendants,  the  said  arbitrator  stated  a  case  for  the 
opinion  of  the  Court  of  Common  Pleas  on  certain  points  of 
law,  and  the  said  points  of  law  were  adjudged  and  decided  bj 
the  said  Court  of  Common  Pleas  in  favour  of  the  plaintiff. 

There  were  similar  replications  to  the  fourth,  fifth,  sixth, 
and  seventh  pleas,  alleging  that  the  defendants  had  con- 
tended before  the  arbitrator  that  the  letters  patent  were 
illegal  and  void  on  the  grounds  stated  in  those  pleas  re- 
spectively. 

There  was  also  a  further  replication  to  aU  the  above  pleas, 
alleging  that  the  defendants  contended  before  the  arbitrator 
that  the  letters  patent  were  illegal  and  void,  and  that  the 
arbitrator  awarded  that  they  were  not  illegal  and  void. 

Demurrer  to  each  of  the  replications,  and  joinder  therein. 

Cleasby  (Bidder  with  him)  argued  in  support  of  the  de- 
murrers (Jan.  2l8t.) — There  is  no  estoppel.  Estoppels  are 
by  matter  of  record,  by  deed,  or  in  pais.  The  subject- 
matter  of  these  replications  is  not  within  either  of  those 
classes.  An  estoppel  in  pais  can  only  arise  from  some  act 
or  conduct  of  the  parties  themselves,  as  in  the  case  of  land- 
lord and  tenant,  drawer  and  acceptor  of  a  bill  of  exchange, 
and  not  from  the  act  of  a  third  person.  Here  there  is  no 
deed.  Then  as  to  estoppel  by  record,  the  cases  only  go  to 
this  extent,  that  if  issue  be  joined  upon  a  particular  fact,  in 
A  Court  of  record  having  competent  jurisdiction,  and  the 
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finding  is  recorded,  the  parties  to  that  record  are  estopped 
from  dbpating  it,  whether  the  finding  is  by  the  verdict  of  a 
jury  or  the  award  of  an  arbitrator.  Here  however,  there  is 
no  record  The  replications  merely  disclose  matter  arisiiig 
inferentially  from  the  award. — He  was  then  stopped  by  the 
Court. 

Quoin  (with  whom  was  G,  Denman),  contra  (Jan.  26th). 
— The  replications  shew  that  the  matter  in  dispute  betweeo 
the  parties  is  res  judicata.  The  finding  of  an  arbitrator 
upon  the  same  point,  between  the  same  parties,  might  be 
said  to  be  an  estoppel  in  pais,  for  it  is  a  finding  by  a  person 
appointed  by  the  parties  themselves.  But,  at  all  events,  it 
is  an  estoppel  by  matter  quasi  of  record.  In  Smith's  Lead- 
ing Cases,  vol.  2,  p.  674,  it  is  said  that  **  decrees  of  the 
High  Court  of  Chancery,  which,  although  a  superior  Court, 
seems  not  to  be,  at  least  upon  its  equity  side,  a  Court  of 
record  (see  Co.  Litt.  260),  stand,  nevertheless,  on  the  same 
level  with  the  judgments  of  the  three  superior  Courts  of 
common  law.''  Then,  after  enumerating  as  instances  of 
estoppels  quasi  of  record,  judgments  of  the  Courts  eccle- 
siastical, and  Courts  of  Admiralty,  the  sentence  of  a  college 
visitor,  and  a  court  martial,  it  is  said  (p.  632)  : — '*  Sentence 
of  deprivation  by  a  visitor  appears  to  di£Per  fi-om  the  other 
cases  above  touched  upon  in  this  respect,  viz.,  that  it  is  the 
sentence  of  a  tribunal  which  has  in  many  instances  been 
created  by  a  private  individual  This  does  not,  howe?er, 
seem  to  alter  the  principle ;  for,  though  no  private  indiri- 
dual  can  create  a  Court  whose  sentence  shall  have  operaUoD 
on  the  persons  or  properties  of  others,  yet  there  is  no  reason 
why  he  should  not  create  one  having  operation  on  his  own ; 
unless,  indeed,  he  introduce  some  term  inconsistent  with 
public  policy.  Thus,  on  the  same  ground  on  which  a 
visitor's  sentence  is  supported  stands  the  case  of  the  tnis- 
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tees  of  a  school  dismissing  the  schoolmaster  for  misconduct: 
Doe  V.  Haddon  (a) ;  see  Rex  v.  DarUngton  School  Govern 
nors  (b) ;  and  the  ordinary  case  of  an  arbitrator,  whose  forum 
is  a  domestic  one  constituted  by  the  parties  themselves, 
who  are  bound  by  its  award."  [Martin^  B.— Suppose  one 
officer  strikes  another,  and  is  tried  by  a  court  martial  and 
acquitted,  surely  that  would  not  be  an  estoppel  in  an  action 
for  the  assault?  What  is  .said  in  Stnith*s  Leading  Cases  as 
to  an  award  is  no  authority  for  saying  that  an  award  would 
be  an  estoppel  in  an  action  for  another  infringement  of  the 
same  patent.]  In  The  General  Steam  Navigation  Company 
V.  Gtdllou  (c)  it  was  assumed  that  a  plea,  in  substance,  that 
the  cause  of  action  has  been  already  adjudicated  upon,  in  a 
competent  Court,  against  the  plaintiffs,  and  that  the  deci- 
sion is  binding  upon  them,  and  that  they  ought  not  to  be 
permitted  again  to  litigate  the  same  question,  would  have 
been  good  by  way  of  estoppel,  if  it  had  been  formally 
pleaded.  [Martin^  B. — In  Com.  Dig.,  tit.  "Estoppel" 
(E.  4),  it  is  said,  "  So  an  estoppel  ought  to  be  certain  to 
every  intent :  Co.  Lit.  353  b.  And  therefore,  if  a  thing 
be  not  directly  and  precisely  alleged,  it  shall  not  be  an 
estoppel:  Co.  Lit.  352 i."  Pollock,  C.  B. — In  Plummer 
V.  JVoodbume  {d)  a  plea  of  a  judgment  recovered  in  a 
colonial  Court  for  tlie  same  cause  of  action  was  held  bad 
for  not  shewing  that  the  judgment  was  final  and  conclusive 
in  the  colony  itself,  so  as  to  bar  the  plaintiff  from  another 
action  here.]  In  Lord  Faversham  v.  Emerson  {e)  it  was 
assumed  that  an  award  as  to  the  boundaries  of  a  manor 
would  have  been  conclusive  if  it  had  been  pleaded  as  an 
estoppel.  l^fVildey  B.— This  action  is  not  in  respect  of  the 
same  matter  upon  which  the  arbitrator  made  his  award; 

(a)  3  Doug.  310.  (d)  4  B.  &  C.  625. 

(b)  6  Q.  B.  682.  (e)  1 1  Exch.  385. 

(c)  11M.&W.877. 

VOL.  I- — H.  &  C.  O  G  G  EXCH. 
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1868.  Aiicl  it  is  only  bj  inference  that  the  award  can  be  made  a 
decision  upon  the  points  now  in  dispute.]  In  order  to  make 
the  award  an  estoppel  between  the  same  parties^  it  is  not 
necessary  that  the  action  should  be  for  the  same  infringe- 
ment in  respect  of  which  the  award  was  made.  This  is 
like  the  ordinary  case  of  an  action  for  mesne  profits^  in 
whichj  to  a  plea  of  not  possessed^  the  plaintiff  replies  by 
way  of  estoppel  the  judgment  in  ejectment.  [MarHnt  B. 
— The  reason  is  that  the  action  for  mesne  profits  is  ancilkiy 
to  the  action  of  ejectment.  Assuming  that,  in  order  to 
arrive  at  the  conclusion  which  the  arbitrator  has  come  to 
in  favour  of  the  patent^  it  must  necessarily  be  infinred  that 
he  decided  the  points  now  in  dispute  between  the  plaintiff 
and  defendanti  still  that  is  not  such  a  decidon  as  to  render 
the  award  an  estoppel  within  the  rule  laid  down  in  Com. 
Dig.,  tit  <<  Estoppel"  (E.  4>]  In  Boikau  v.  RtiOn  (a) 
there  are  dicta  in  favour  of  the  plaintiff.  In  Doe  v.  Bouer  (h) 
it  was  held  that,  although  the  award  could  not  have  the 
operation  of.  conveying  the  land,  yet  it  concluded  the  de- 
fendant from  disputing  the  title  of  the  lessor  in  ejectment 
So,  here,  the  parties  having  agreed  that  the  validity  of  the 
letters  patent  shall  be  determined  by  an  arbitrator^  have 
agreed  that  his  award  shall  be  final.  [Martin^  B. — ^The 
passage  in  Co.  Lit.  325  b.  is  precisely  in  point : — *'  Every 
estoppel,  because  it  concludeth  a  man  to  acknowledge  the 
truth,  must  be  certain  to  every  intent,  and  not  to  be  taken 
by  argument  or  inference."] 

Q^ain  then  applied  for  leave  to  amend. 

Pollock,  C.  B. — The  Court  will  take  time  to  conrider 
whether  they  ought  to  act  in  violation  of  the  general  role, 
and  allow  the  defendant  to  amend  after  so  long  an  aiga- 
ment.  Cur.  adv.  vulL 

(a)  2  Exch.  665.  (6)  S  East,  15. 
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Pollock^  C.  B.,  now  said. — In  this  case  we  expressed  an 
opinion,  at  the  time  of  the  argament,  that  there  was  no 
estoppel,  and  the  only  question  was  whether  we  ought  to 
aDow  the  plaintiff  to  amend.  After  consideration,  we  think 
that  we  ought  not  to  allow  an  amendment^  and  there  will 
therefore  be  judgment  for  the  defendant 

Judgment  for  the  defendant. 


Hardman  and  Others  v.  Booth.  Jan,  12. 

X  ROVER  for  twenty-two  pieces  of  serge  and  eighty-two  The  plamti£^  a 

pieces  of  woollen  linings  of  the  plaintiflk  called  at  the  ' 

Pleas. — First :  Not  guilty.    Second :  that  the  goods  are  ^usin^  of 

not  the  plaintiffs'. — Issues  thereon.  Co.' "for  orders 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  ^[^^^^ 

after  last  Trinity  Term,  the  following  facts  appeared. — ^The  *^®^^ 

plaintifis  were  worsted  manufacturers  at  Rawtonstall,  near  Thomas  Gan- 

deU  only,  and 

Manchester,  and  they  employed  Messrs.  Hughes  and  Keigh-  the  business 

was  manafi^ed 

ley  as  their  London  agents.     In  May,  1862,  one  of  the  bvEdwud 
plaintifis  being  in  London,  and  having  heard  of  a  firm  of  clerk.    On 
Gandell  &  Co.,  in  Joiners'  Hall  Buildings,  Upper  Thames  S£g^. 
Street,  called,  with  Keighley,  at  those  premises  and  inquired  ^®H»  ^® 
for  Messrs.  Gandell.     At  that  time  the  firm,  which  had  directed  to  a 

counting- 

been  established  eighty  or  ninety  years,  and  was  well  known,  house  where 
consisted  only  of  Thomas  Gandell,  who  was  old  and  in  bad  Gandell,  who 
health;  and  his  son,  who  was  his  clerk,  managed  the  busi-  tobelieyethat 

he  was  one  of 
the  firm  of 
Gandell  &  Co.,  and  under  that  belief,  at  the  request  of  Edward  Gandell,  the  plaintiff  sent 
goods  to  the  place  of  business  of  Gkmdell  &  Co.,  and  invoiced  them  to  "  Edward  Ghandell  &  Co." 
Edward  Gandell,  who,  unknown  to  the  plaintiff,  carried  on  business  with  one  Todd,  pledged  the 
goods  with  the  defendant  for  advances  bon&  fide  made  to  Gandell  &  Todd,  and  the  defendant 
afterwards  sold  the  goods  under  a  power  of  sale. — Held^  that  there  was  no  contract  of  sale, 
inasmuch  as  the  plaintiff  believed  tnat  he  was  contracting  with  Gandell  &  Co.,  and  not  with 
Edward  Gandell  personally,  and  Gandell  &  Co.  never  authorized  Edward  Gandell  to  contract 
for  them ;  consequently  no  property  passed,  and  the  defendant  was  liable  in  trover  for  the 
amount  realized  by  the  sale. 

G  G  G    2 


V, 

Booth. 
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1863.  Tiess.  The  firm  of  Gandell  &  Co.  vas  only  known  to  the 
^^^^^  plaintiff  and  Eeighley  by  reputation,  and,  on  their  inqniring 
for  Messrs.  Gandell,  one  of  the  workmen  directed  them  to 
the  counting-house,  where  they  found  Edward  GandeH 
Keighley  said,  ''  I  believe  you  are  a  buyer  of  the  class  of 
goods  Mr.  Hardman  is  making,"  and  introduced  the  plaintiff 
to  him.  After  some  conversation,  and  when  they  were 
about  to  leave,  Edward  Gandell  said,  '*  We  are  government 
packers,  but  we  have  a  shipping  connection  that  we  some- 
times buy  for,  and  I  have  no  doubt  we  shall  be  able  to  do  a 
little  business  together."  On  leaving,  the  plaintiff  began  to 
copy  the  name  from  the  door-post,  when  Edward  Gandell 
handed  him  a  printed  card,  having  on  it :  **  Thomas  Gan- 
dell  &  Co.,  Packers,  Joiners*  Hall  Buildings,  79,  Upper 
Thames  Street"  Keighley  had  two  subsequent  interviews 
with  Edward  Gandell,  at  the  first  of  which  he  introduced 
him  to  one  Todd.  The  goods  in  question  were  ordered  by 
Edward  Gandell,  and  sent  at  two  different  times  in  July. 
The  first  lot  was  sent  to  Joiners*  Hall  Buildings,  and  a 
receipt  for  it  was  given  by  one  of  Gandell  &  Co.'s  men ; 
the  other  lot  was  taken  away  in  a  cart  of  Gandell  &  Ca, 
which  Edward  Gandell  had  offered  to  send  for  it  The 
plaintiff  drew  a  bill  of  exchange  for  the  first  lot  of  goods 
on  **  Messrs.  Thomas  Gandell  &  Co.** ;  but,  at  the  request 
of  Edward  Gandell,  the  name  was  altered  to  "  Edward." 
The  invoice  for  both  lots  was  headed : — ''  Messrs.  Edward 
Gandell  &  Co.,  Joiners'  Hall  Buildings,  Upper  Thames 
Street,  London.  Bought  of  Hardman,  Brothers,  per  Wil- 
liam Hughes  &  Co.**  Edward  Gandell  carried  on  business 
in  partnership  with  Todd,  whom  he  introduced  to  Keigblev, 
and  who  had  an  office  in  Size  Lane.  Neither  the  plaintiff 
nor  Keighley  knew  of  the  firm  of  Gandell  &  Todd.  The 
goods  were  pledged  by  Edward  Gandell  to  the  defendant, 
who  was  an  auctioneer,  with  a  power  of  sale,  as  a  securitj 
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for  300L  boDa  fide  advanced  by  the  defendant  to  Gandell        1863. 
&   Todd.     Shortly  afterwards   Gandell  &  Todd  became 
bankrupt ;  and  the  defendant,  in  pursuance  of  the  power, 
sold  the  goods  by  auction  for  3442.,  and  retained  300/.  and 
paid  over  44/.  to  the  assignees. 

It  was  submitted,  on  behalf  of  the  defendant,  that  the 
action  was  not  maintainable,  inasmuch  as  there  was  a  sale 
of  the  goods  to  Edward  Gandell.  The  learned  Judge  non- 
suited the  plaintifis,  reserving  bavc  to  move  to  enter  the 
verdict  for  them  for  344il 

Ballantine,  Seijt.,  in  last  Michaelmas  Term,  obtained  a 
rule  nisi  accordingly,  on  the  ground  that  no  property  passed 
to  Edward  Gandell  in  consequence  of  his  fraud,  and  there* 
fore  the  defendant  was  liable  for  the  value  of  the  goods. 

Hawkins  now  shewed  cause. — There  was  a  sale  of  the 
goods  to  Edward  GandelL  The  dealing  took  place  with 
him,  and  the  invoice  was  made  out  in  his  name.  No  doubt, 
the  plaintiffs  supposed  that  they  were  dealing  with  Gandell 
&  Co.,  but  where  a  person  represents  himself  as  belonging 
to^a  particular  firn^,  and  a  party,  believing  that,  contracts 
with  him,  though  he  may  be  liable  to  an  action  for  a  false 
representation  the  contract  is  nevertheless  valid.  The 
plaintiffs  might  have  sued  Edward  Gandell  for  the  price  of 
the  goods.  Fraud  does  not  vitiate  a  contract  as  against  a 
bon&  fide  purchaser  without  notice.  In  Stevenson  v.  Neum" 
ham  (a),  Parke,  B.,  said  that  the  effect  of  fraud  '*  is  not 
absolutely  to  avoid  the  contract  or  transfer  which  has  been 
caused  by  that  fraud,  but  to  render  it  voidable  at  the  option 
of  the  party  defrauded.  The  firaud  only  gives  a  right  to 
rescind.  In  the  first  instance,  the  property  passes  in  the 
subject-matter.  An  innocent  purchaser  from  the  fraudulent 
possessor  may  acquire  an  indefeasible  title  to  it,  though  it  is 

(a)  13C.  B.285.302. 
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voidable  between  the  original  parties.  This  was  decided  in 
the  recent  case  of  White  y.  Garden  {a)"  Kingsfard  y. 
Merry  (h)  is  no  authority  against  the  proposition  contended 
for,  because  in  that  case  there  was  no  contract  which  could 
be  disaffirmed.  A  vendor  who  seeks  to  avoid  a  contract 
for  the  sale  of  goods  on  the  ground  of  fraud,  must  exercise 
his  option  before  a  transfer  to  a  bona  fide  purchaser. — He 
also  referred  to  Milne  v.  LeiUer  (c), 

CHffard  and  Poland^  in  support  of  the  rule. — No  prop^y 
in  the  goods  ever  passed  from  the  plaintifis.  They  only 
intended  to  sell  to  Gandell  &  Co.,  through  their  agent, 
Edward  Gandell.  At  what  period  of  time  was  there  a  con- 
tract between  the  parties?  Never:  for  the  one  party  did 
not  mean  to  sell  and  the  other  did  not  mean  to  buy.  There 
never  were  two  consenting  minds.  It  is  not  the  case  of  a 
contract  made  by  fraud,  which  the  vendor  had  the  option 
of  rescinding,  but  the  case  of  goods  obtained  by  a  trick 
without  any  property  passing.  Kingsford  v.  Merry  (i) 
is  an  authority  in  favour  of  the  plaintiffs. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  should  be 
absolute.  The  first  question  is  whether  there  was  a  contract 
It  is  difficult  to  lay  down  any  general  rule  by  which,  at  all 
times  and  under  all  circumstances,  it  may  be  determined 
whether  or  no  there  is  a  contract  voidable  at  the  option  of 
the  party  defrauded,  but  in  this  case  I  think  it  clear  that 
there  was  no  contract.  Mr.  Hawkins  contended  that  there 
was  a  contract  personally  with  Edward  Gandell,  the  indi- 
vidual with  whom  the  conversations  took  place.  It  is  true 
that  the  words  were  uttered  by  and  to  him,  but  the  pluntife 
supposed  that  they  were  dealiny^  with  Gandell  &  Co.,  the 

(a)  10  C.  B.  919.  (fi)  1  H.  &  N.  503. 

(c)  7  H.  &  N.  786. 
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packers,  to  whom  they  sent  the  goods ;  the  fisict  being  that 
Edward  Gandell  wag  not  a  member  of  that  firm  and  had  hardmah 
no  authority  to  act  as  their  agent.  Therefore  at  no  period  ^^ 
of  time  were  there  two  consenting  minds  to  the  same  agree- 
ment. Then,  what  is  the  consequence  ?  A  person  having 
no  authority  whatever  over  the  goods  sends  them  to  the  de- 
fendanty  an  auctioneeri  who,  supposing  the  goods  belong  to 
that  person,  bona  fide  advances  money  upon  them,  taking 
a  power  of  sale ;  but  that  did  not  authorize  him  to  sell 
another  person's  goods,  and  retain  the  proceeds  to  reimburse 
himself.  I  think  that  he  is  liable  to  the  extent  of  the  money 
realized  by  the  sale,  and  that  the  rule  should  be  absolute  to 
enter  the  verdict  for  that  amount. 

Mabtin,  B.^I  am  also  of  opinion  that  there  was  no 
contract.  I  cannot  doubt  that  the  plaintifis  believed  that 
they  were  dealing  with  Grandell  &  Co.,  the  packers.  The 
cases  cited  are  quite  correct;  and  if  Gandell  &  Co.  had 
obtained  the  goods  by  means  of  fraud,  the  plaintiffs  might 
have  been  precluded  from  recovering.  But  the  case  is  very 
different.  The  goods  were  obtained  by  the  fraud  of  Edward 
Gandell,  who  pretended  that^  he  was  a  member  of  the  firm 
of  Gandell  &  Co.,  and  led  the  plaintiffs  to  believe  that  they 
were  dealing  with  Gandell  &  Co.  The  only  doubt  I  have 
had  was  whether  there  ought  not  to  be  a  new  trial,  in  order 
that  the  question  might  be  submitted  to  a  jury;  but  I  do 
not  think  it  right  to  send  down  the  case  for  a  new  trial,  for 
it  is  clear  that  the  plaintifis  believed  that  they  were  dealing 
with  Gandell  &  Co.,  and  therefore  there  was  no  contract. 

Channeli/,  B. — I  am  also  of  opinion  that  there  ought  not 
to  be  a  new  trial,  but  that  the  rule  ought  to  be  absolute  to 
enter  the  verdict  for  the  plaintiffs.  I  do  not  think  that 
the  defendant  was  in  the  positipn  of  a  mere  conduit-pipe, 
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as  a  eannan  would  have  been;  but  that  he  is  respon- 
sible for  the  conversion  of  the  goods,  and  the  plaintiffs 
are  entitled  to  recover  provided  the  goods  belong  to 
them.  There  is  no  doubt  they  were  originally  the  plaintiffs' 
goods,  and  they  must  still  be  theirs  unless  there  has  been  a 
contract  of  sale  to  divest  the  property.  It  is  not  su^^ested 
that  there  was  a  sale  to  Gandell  &  Co. ;  and  I  do  not  think 
there  was  a  sale  to  Gandell  &  Todd^  or  either  of  them,  so 
as  to  render  a  repudiation  of  the  contract  by  the  plainti£ 
necessary,  for  it  is  evident  that  the  plaintiffs  believed  that 
they  were  ^^^^IJ^Q  ff,uh  Gandell  &  Co.,  and  never  meant  to 
contract  with  Grandeli  &  Todd. 


Wilde,  B.—  I  am  of  the  same  opinion.  The  defendant 
made  advances  to  Gandell  &  Todd  upon  the  security  of 
the  goods,  and  under  a  power  of  sale  he  sold  them  to  recoup 
himself.  The  defendant  now  sets  up  a  contract,  voidable 
he  admits,  between  the  plaintiffs  and  Edward  Gandell;  and 
if  there  had  been  such  a  contract,  and  the  defendant  had 
sold  the  goods  before  the  plaintiffs  repudiated  it,  no  doubt  the 
defendant  would  have  had  a  good  defence.  The  real  ques- 
tion therefore  is,  whether  there  has  been  such  a  dealing  as 
amounts  to  a  sale.  It  is  clear  that  there  was  no  sale  to 
Gandell  &  Co.,  because  they  never  authj)rized  Edward  Gan- 
dell  to  purchase  for  them ;  and  it  is  equally  clear  that  there 
was  no  sale  to  Edward  Gandell,  because  the  plaintiffs  never 
intended  to  deal  with  him  personally.  The  fact  of  his  name 
being  Gandell  cannot  affect  the  question,  inasmuch  as  the 
dealins  was  not  with  him  personally,  but  under  the  belief 
that  he  represented  the  firm  of  Gandell  &  Co.  The  result 
is  that  there  was  no  contract,  and  the  evidence  is  too  strong 
to  render  it  worth  while  to  submit  the  case  again  to  a  joiy. 

Rule  absolute. 


? 
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HIS  cause  was  entered  for  trial  at  the  first  Sittings  in  Where  notice 
Middlesex  in  the  present  Term.     On  the  14th  of  January,  teen  given  fop 
and  during  the  Sittings,  the  cause  was  made  a  remanet  to  Si^g^dat 
the  third  sittings,  the  28th  of  January,  on  the  application  of  J^®  JXi^t 
the  defendants,  on  the  cround  that  a  material  witness  was  in  the  cause  is 

.  ^  made  a 

Spain.     On  the  I5th  of  January  a  telegraph  message  was  remanet  to  a 

_-   .  ,  subsequent 

sent  to  Spain  to  procure  the  attendance  of  the  witness.   On  Sittings,  a 
the  19th  of  January  the  plaintiff  countermanded  his  notice  of  trial  by 
of  trial,  and  on  the  21st  withdrew  the  record.   On  the  23rd  S^y^b^?^ 
of  January  the  witness  arrived  in  London.  ^^t^S^gs 

is  sufficient. 

J.  Brawn  now  moved  for  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  he  should  not  pay  the  defendants  their 
costs  of  the  day  incident  on  bis  not  going  to  trial  pursuant 
to  notice. — By  the  48th  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  *'a  countermand  of  notice  of  trial  shall  be 
given  four  days  before  the  time  mentioned  in  the  notice  of 
trial,  unless  short  notice  of  trial  has  been  given,  and  then 
two  days  before  the  time  mentioned  in  the  notice  of  trial, 
unless  otherwise  ordered  by  the  Court  or  a  Judge,  or  by 
consent^'  The  plaintiff  having  given  notice  for  the  Sittings 
in  Term,  could  only  countermand  it  by  a  notice  four  days 
before  those  Sittings.  The  making  the  cause  a  remanet 
was  a  mere  adjournment  of  it.  [Martint  6. — The  defend- 
ant ought  not  to  have  the  costs  of  the  day,  for  he  received 
a  proper  countermand  before  the  third  Sittings,  and  by  his 
own  act  he  practically  caused  the  notice  of  trial  to  be  given 
for  those  Sittings.  Pollock^  C.  B.— The  defendant,  by  pro- 
curing the  cause  to  be  made  a  remanet,  has  substituted 
one  Sitting  for  another.] 

Per  Curiam  (a). — There  will  be  no  rule. 

Rule  refused. 

(a)  PoUoch^  C.  B.,  Martin,  B.,  ChanneU,  B.,  and  Wilde,  B. 
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Feb.  4. 


HODQSOK  V.  WiGHTMAN. 

I  JECLARATION  by  indorsee  against  acceptor  of  five 
bills  of  exchangei  with  counts  for  money  received,  for  id- 
teresty  and  on  accounts  stated. 

Plea  (inter  alia). — That  after  the  accruing  of  the  said 
several  causes  of  action,  and  before  this  suit^  the  plaintiff 
by  deed  released  the  defendant  therefrom. 

At  the  trial,  before  Bramwett,  6.,  without  a  jury,  at  the 
London  Sittings  after  last  Trinity  Term,  the  following  fiicts 
appeared. — The  action  was  brought  to  recover  288/.  16i. 
alleged  to  be  due  upon  five  bills  of  exchange,  together  with 
a  balance  claimed  for  interest  The  defendant,  in  March, 
1862,  being  in  embarrassed  circumstances,  called  a  meeting 
of  his  creditors  and  offered  them  a  composition  of  6s,  in 
the  pound,  payable  by  two  instalments,  which  compodtioa 
the  plaintiff  agreed  to  accept  upon  the  sum  of  2SSL  KU., 
the  amount  of  the  bills  which  were  then  overdue.    A  deed 


Th6l94ih 
seetLon  of  the 
Bankraptcy 
Act,  1861, 
applies  not 
only  to  deeds 
which  comply 
with  and  are 
framed  under 
the  192nd 
flection,  bnfc 
to  eyeiy  deed 
whatever 
which  IB  or 
piofeesee 
to  be,  or  is 
obrionsly  on 
the  face  of 
it,  intended  to 
be  a  deed  of 
arrangement 
between  a 
debtor  and 
the  whole 
body  of  his 
cremtors. 

Every  snch 
dee^,  there- 
fore^ which  is 
not  registered 

in  the  Court  of  of  arrangement  was  accordingly  drawn  up,  which  (so  far  as 
nnder  t£e  '      material)  was  as  follows : — 

provisions  of 

the  194th  section,  is  inadmissible  in  evidence. 

A  deed  of  composition  purported  to  be  entered  into  between  a  debtor  and  the  creditois 
who  executed  the  deed,  and  the  said  creditors  (stated  tiierein  to  be  or  represent,  at  the  leist, 
three-fourths  in  value  of  the  creditors),  in  consideration  of  the  payment  of  a  compoeitioii, 
which  the  debtor  covenanted  to  pay  to  them  by  two  instalments  on  specified  days,  released 
their  debts.  It  did  not  appear  whether  all  tbe  creditors,  or  what  proportion  of  them  is 
number  and  value  executed  the  deed.  In  an  action  by  one  of  the  executing  creditors  agaisft 
the  debtor,  the  deed  of  composition  being  offered  in  evidence  by  the  drfendant  in  support  of 
a  plea  of  release : — Held,  that  this  was  a  deed  intended  to  be  executed  by  or  binding  on  tb« 
whole  body  of  creditors,  and  that  being  unregistered  it  could  not  be  given  in  evidence. 
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''This  indeotare,  made  the  31at  day  of  March,  1862,        1868. 

between  George  Wightmao  of,  &c.,  of  the  one  part,  and      ]q[^^^]^ 

the  seyeral  persons  whose  hands  and  seals  are  hereto  sub-    _    «• 

scribed  and  affixed  (or  agents  or  solicitors  of  creditors) 

being   creditors  of  the  said   George  Wightman,  of  the 

other  part:   Whereas  the  said   George   Wightman   hath 

for  some  years  last  past  carried  on  business  in  the  town 

of  Nottingham;   and  whereas,   owing  to  the  badness  of 

the  trade,  the  said  Geoige   Wightman  hath  contracted 

certain  debts  to  the  parties  hereto  of  the  second  part, 

and  which  said  respective  debts  are  set  opposite  to  their 

respective  names,  and  which  he  is  unable  to  pay  in  full ; 

and  whereas  the  said  parties  hereto  of  the  second  part, 

being  or  representing  at  the  least  three-fourths  in  value 

of  the  creditors  of  the  said  George  Wightman,  have  agreed 

to  take  the  sum  of  6s.  in  the  pound  in  full  satisfaction 

and  discharge  of  their  respective  debts,  and  to  effectually 

release  the  said  Geoige  Wightman  from  all  liability  in 

respect  of  such  debts  as  aforesaid :   Now  this  indenture 

witnesseth,  that  in  pursuance  of  the  said  agreement,  and  in 

consideration  of  the  sum  of  6s.  paid  by  the  said  George 

Wightman  for  every  pound  due  by  him  to  them,  the  said 

parties  hereto  of  the  second  part,  they,  the  said  parties 

hereto  of  the  second  part  (beinff  or  representing,  at  the  least, 

three-fourths  in  value  of  the  crediiors  of  the  said  George 

Wightman)  so  far  as  in  them  and  each  of  them  lies,  do,  and 

each  of  them  doth  acquit,  release,  and  discharge  the  said 

George  Wightman,  his  executors,  administrators  and  assigns, 

from  all  liability  whatsoever  with  regard  to  the  said  debts, 

or  any  part  thereof.     And  the  said  George  Wightman,  for 

himself,  his  executors,  administrators,  and  assigns,  doth 

covenant,  promise,  and  agree  to  and  with  the  said  several 

parties  hereto  of  the  second  part,  that  be,  the  said  George 

Wightman,  will  pay  or  cause  to  be  paid  to  them,  and  each 
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of  them,  ihe  said  sum  of  6s.  for  e^ery  poand  due  by  him 
to  them  as  aforesaid ;  such  composition  of  6s.  in  the  poood 
v.  to  be  paid  by  the  said  George  Wightman  by  two  instalments 

vT  I  GHTmAIi* 

of  Ss.  eachi  the  first  on  the  5th  day  of  May>  and  the  second 
on  the  7th  day  of  July  now  next  ensuing.  And  they,  the 
said  parties  hereto  of  the  second  part,  do,  and  each  of  them 
doth,  so  far  as  in  them  lies,  covenant,  promise,  and  agree 
to  and  with  the  said  George  Wightman,  his  executors, 
administrators,  and  assigns,  that  they,  or  any  of  them,  will 
not  make,  do  or  execute,  or  cause  to  be  made,  done  or 
executed  any  act,  c^eed,  matter  or  thing  whatsoever,  wheiebj 
the  said  George  Wightman,  his  executors,  administrators  or 
assigns,  shall  be  prejudiced  or  made  liable  with  respect  to 
the  said  deeds  from  which  he  is  hereby  released ;  and  that 
they,  the  said  parties  hereto  as  aforesaid,  do,  each  of  them, 
accept  the  said  sum  of  6s.  for  every  pound  in  full  discharge 
of  their  respective  debts." 

The  deed  was  executed  by  the  defendant  and  the  plaintiff 
and  by  or  on  behalf  of  thirteen  other  creditors.  The  execu- 
tion of  the  deed  by  the  defendant  was  attested  by  a  solicitor. 
The  amounts  of  the  creditors*  debts  (that  of  the  plaintiff  ^ 
288/.  16s.)  were  inserted  in  the  deed  opposite  the  signaimres 
of  the  different  creditors.  It  did  not  appear  whether  all 
the  creditors,  or  if  not  all  how  large  a  proportion  in  number 
or  value,  in  fact  executed  the  deed.  Conflicting  evidence 
was  adduced  on  the  part  of  the  plaintiff  and  the  defendant 
as  to  whether  there  had  been  any  tender  by  the  defendant 
of  the  first  instalment ;  and  also  whether  he  had  refused  to 
pay  it  unless  the  plaintiff  would  accede  to  new  terms :  but 
the  learned  Judge  was  of  opinion  that  there  had  been 
neither  offer  nor  refusal  to  pay  the  instalment 

The  plaintiff's  counsel  objected  to  the  admissibility  of 
the  deed,  on  the  ground  that,  under  the  1 94th  section  of 
the  Bankruptcy  Act,   1861  (24   &   25  Vict..c.  134),  it 
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required  registration  in  the  Court  of  Bankruptcy,  and  in        1868. 

default  could  not  be  received  in  evidence.     The  deed  had      "Ir^^""*^ 

Hodgson 

not  been  reiristered,  and  the  defendant,  it  was  admitted.  t;. 

**  -      .   .         WionTMAii. 

was  not  a  baukrupt.     The  learned  Judge  was  of  opinion 

that  the  deed  was  not  admissible,  and  directed  a  verdict 
to  be  entered  for  the  plaintiff  for  the  amount  claimed; 
but  reserved  leave  to  move  to  enter  the  verdict  for  the 
defendant. 

Archibald,  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that  the  release  of  the  Slst  of 
March,  1862,  was  receivable  in  evidence,  without  registra- 
tion, under  the  Bankruptcy  Act,  1861,  and  supported  the 
plea. 

Hawkins  (with  whom  was  H.  James)  shewed  cause  (a).-— 
First,  the  deed  is  not  binding  on  the  plaintiff.     It  was  exe- 
cuted by  him  upon  the  understanding  that  the  conditions 
imposed  by  the  192nd,  193rd  and  1 94th  sections  of  the 
Bankruptcy  Act,  1861,  would  be  observed,  so  that  its  pro- 
visions might  bind  the  whole  body  of  the  creditors.     It 
^was  in  the  nature  of  an  escrow,  only  to  become  opera- 
tive if  the  requisitions  of  the  statute  were  complied  with. 
But,  secondly,  the  deed  is  inadmissible  in  evidence.    The 
194th  section,  in  terms,  enacts  that  **  Every  deed,  instru- 
ment, or  agreement  whatsoever,  by  which  a  debtor,  not 
being  a  bankrupt,  conveys  or  covenants,  or  agrees  to  convey, 
his  estate  and  effects,  or  the  principal  part  thereof,  for  the 
benefit  of  hb  creditors,  or  makes  any  arrangement  or  agree- 
ment with  his  creditors,  or  any  person  on  their  behalf  for 
the  distribution,  inspection,  conduct,  management,  or  wind- 
ing up  of  his  affairs  or  estate,  or  the  release  or  discharge 

(a)  Jan.  22.   Before  PoOaek^  C.  B.,  Martin^  B.,  BramweU^  B.,  and 
WiUe,B. 
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1863. 

Hodgson 

v. 

WlQBTXAN. 


of  such  debtor  from  his  debts  or  liabilities^  shall^  within 
twenty-eight  days  from  and  after  the  execution  thereof  by 
such  debtor,  or  within  such  further  time  as  the  Court  m 
London  shall  allow,  be  registered  in  the  Court  of  Bank- 
ruptcy ;  and  in  default  thereof  shall  not  be  received  in  en- 
denceJ^  That  is  an  express  parliamentary  prohibition  against 
the  admission  in  evidence  of  a  deed  o!  airangement  be- 
tween a  debtor  and  his  creditors,  if  not  registered  withio 
the  period  which  the  section  specifies.  IBramwett,  B. — 
Is  it  contended  that  a  deed  of  arrangement  must  be  regis- 
tered under  the  194th  section,  although  that  was  not  the 
intention  of  those  who  executed  it  ?]  The  comprehensive 
language  of  the  section,  ^*  every  deed  whatsoeoer  ftc,"  would 
warrant  that  view.  The  object  of  the  legislature  was  that 
there  should  be  a  public  record  of  all  such  instruments. 
The  Court  then  called  upon 


Archibald  (with  whom  was  BalbmUne,  Seijt),  to  support 
the  rule. — The  deed  was  admissible  in  evidence  without 
registration  under  the  Bankruptcy  Act,  1861,  and  proved  the 
plea.  It  does  not,  on  its  face,  profess,  nor  are  its  provisioDs 
such  as  to  enable  it,  to  comply  with  the  requisitions  of  the 
192nd  section  (a) ;  and  the  194th  section  extends  to  no  other 


(a)  Sect.  192.— "Every  deed 
or  instrument  made  or  entered 
into  between  a  debtor  and  his 
creditors,  or  anj  of  them,  or  a 
trustee  on  their  behalf,  relating 
to  the  debts  or  liabilities  of  the 
debtor  and  his  release  therefrom, 
or  the  distribution,  inspection, 
management  and  winding-up  of 
his  estate,  or  any  of  such  matters, 
shall  be  as  valid  and  effectual 
and  binding  on  all  the  creditors 
of  such  debtor  as  if  thej  were 


parties  to  and  had  duly  executed 
the  same,  provided  the  foDowio; 
conditions  be  observed. 

Seven  conditiona  follow,  of 
which  the  first  and  fourth  odIj 
are  here  material. 

1.  "A  majority  in  number  re- 
presenting three-fourths  in  vilae 
of  the  creditors  of  such  debtor 
whose  debts  shall  respectivel/ 
amount  to  ten  pounds  and  xv^ 
wards,  shall,  before  or  afler  tbe 
execution  thereof  by  the  debtor. 
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class  of  deeds.  [Bramtoell,  B. — The  words  of  section  194 
are  not  "  every  such  deed,"  but  "  every  deed  whatsoever,** 
&c]  If  the  plaintiff  be  right,  every  arrangement  between  a 
debtor  and  his  creditors  will,  by  the  operation  of  section 
197  {a),  be  brought  under  the  control  of  the  Court  of  Bank- 
ruptcy. If,  on  the  other  hand,  sections  194  and  197  be 
confined  to  the  class  of  deeds  within  section  192,  the  scheme 
of  the  Act  is  intelligible.  [WUde^  B. — There  is  nothing 
unreasonable  in  the  view  that  the  legislature  intended  to 
subject,  not  merely  such  deeds  as  comply  with  the  192nd 
section,  but  all  deeds  of  arrangement  between  a  debtor  and 
the  whole  body  of  his  creditors,  to  the  jurisdiction  of  the 


1888. 


HODGBON 

9. 

WlQHTlUH. 


in  writing  assent  to  or  approve 
of  such  deed  or  instrument.** 

4.  ^  Within  twentj-eight  days 
from  the  day  of  the  execution  of 
such  deed  or  instrument  by  the 
debtor,  the  same  shall  be  pro* 
duced  and  left  (having  been  first 
duly  stamped)  at  the  office  of  the 
chief  registrar,  for  the  purpose  of 
being  registered." 

(a)  Sect.  197.—"  From  and 
ailer  the  registration  of  every 
such  deed  or  instrument  in  man- 
ner aforesaid,  the  debtor  and 
creditors  and  trustees,  parties  to 
such  deed,  or  who  have  assented 
thereto  or  are  bound  thereby, 
shall  in  all  matters  relating  to 
the  estate  and  effects  of  such 
debtor  be  subject  to  the  jurisdic- 
tion of  the  Court  of  Bankruptcy, 
and  shall  respectively  have  the 
benefit  of  and  be  liable  to  all  the 
provisions  of  this  Act,  in  the  same 
or  like  manner  as  if  the  debtor  had 
been  adjudged  a  bankrupt,  and 
the  creditors  had  proved,  and  the 
trustees  had  been  appointed  cre- 
ditors' assignees  under  such  bank- 


ruptcy ;  and  the  existing  or  future 
trustees  of  any  such  deed  or  in- 
strument, and  the  creditors  under 
the  same,  shall  as  between  them- 
selves respectively,  and  as  be- 
tween themselves  and  the  debtor 
and  against  third  persons,  have 
the    same    powers,    rights    and 
remedies    with    respect    to    the 
debtor  and  his  estate  and  effects, 
and  the  collection  and  recovery 
of  the  same,  as  are  possessed  or 
may  be    used  or  exercised  by 
assignees  or  creditors  with  re- 
spect to  the  bankrupt,  or  his  acts, 
estate  and  effects  in  bankruptcy ; 
and^  except  where  the  deed  shall 
expresdy  provide  otherwise^   the 
Court  shall  determine  all  ques- 
tions   arising    under    the    deed 
according  to  the  law  and  practice 
in  bankruptcy,   so  far  as  they 
may  be  applicable,  and  shall  have 
power  to  make  and  enforce  all 
such  orders  as  it  would  be  au- 
thorised to  do  if  the  debtor  in 
such  deed   had  been   adjudged 
bankrupt,    and  his  estate  were 
administered  in  bankruptcy.** 


816  EXCHBQX7ER  REPORTS. 

Court  of  Bankruptcy,  to  the  extent  which  the  197th  sectioa 
contemplates.]     This  deed  is  not  between  the  debtor  and 
all  his  creditors.     If  a  deed  of  arrangement  wUh  same  of 
the  creditors  requires  registrationi  that  must  be  whoUj 
irrespective  of  the  number  of  them.     If  so,  it  follows  that 
a  deed  which  releases  the  debt  of  a  single  creditor  most  be 
regbtered.     [Martin^  B. — This  deed  invites  all  the  credi- 
tors to  become  parties  to  it.]     The  benefit  of  the  covenant 
is  confined  to  those  who  are  parties.     Express  words  of 
negation  are  unnecessary  to  prevent  those  who  are  not 
parties  from  participating.     In  Walter  v.  Adcock  (a)  the 
Court  unanimously  agreed  that  a  deed,  which  was  restricted 
in  its  operation  to  a  particular  class  of  crediton,  did  not 
comply  with  the  192nd  section;  and  Bramu>el^  B.,  was  of 
opinion  that  it  should  appear,  from  the  terms  of  the  deed, 
that  all  the  creditors  were  to  share  in  its  advantages.    In 
the  subsequent  cases  of  Ex  parte  Rawlings  {b)  and  Ei 
parte  Godden^  in  re  Shettle  (c),  Lord  Justice  Turner  ex- 
pressed his  concurrence  in  that  view.  [  Wilde^  B. — Although 
this  deed  was  never  perfected  under  the  192nd  section,  it 
is  manifest  from  its  language  that  it  was  intended  to  operate 
under  that  section  upon  all  the  creditors.]    The  deed  could 
not  have  been  so  perfected,  since  there  was  no  obligation  on 
the  debtor  to  pay  any  one,  except  the  parties  to  it.  [  WUde,  B. 
— Where  the  conditions  imposed  by  the  192ud  section  hare 
been  observed,  creditors  who  have  not  executed  are  placed 
by  the  statute  in  the  position  of  parties.    The  word  •*  valid" 
must  surely  carry  benefits  as  well  as  obligations.]    That 
argument  would,  in  Ex  parte  Rawlings  (&)  and  Ex  parte 
Godden,  in  re  Shettle  (c),  have  upheld  the  deed.     [Wilde  B. 
—  The  deed  did  not  there  state  that  the  executing  creditor 
were  three-fourths  in  value  of  all  the  creditors,  nor  was 

(a)  7  H.  &  N.  541.  (b)  32  L.  J.,  N.  S.  Bank.  27. 

(c)  32  L.  Jn  N.  S.  Bank.  37. 
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there  any  indication  of  an  intention  that  the  deed  should 
operate  under  the  1.92nd  section.]  The  deed  contemplated 
by  section  192  must,  it  is  submitted,  be  entered  into  by  the  o. 

debtor  either  with  all  bis  creditors,  or  with  a  trustee,  or 
with  certain  creditors  on  behalf  of  the  tchok  body,  [Bram" 
welly  B.— This  deed  may  have  been,  in  fact,  executed  by 
all  the  creditors.  Why  are  we  to  assume  the  contrary  ? 
The  words  of  the  deed  are,  not  '*  three-fourths  of  the  credi- 
tors," but  **  three-fourths  of  the  creditors  at  the  least  J']  It 
is  suflScient  that  it  does  not  appear  to  have  been  so  exe- 
cuted.— Lastly,  no  tender  was  necessary.  The  release  is 
absolute  in  its  terms,  and  there  is  no  proviso  avoiding  it 
upon  de&ult  in  payment  of  the  instalments. — He  referred 
also  to  Tabor  v.  Edwards  (a). 

The  Court  intimated  that  they  would  call  upon  Hawkins 
to  continue  his  argument  if  necessary. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  (without 
hearing  Hawkins  further)  by 

Wilde,  B. — This  case  was  tried,  without  a  jury,  before 
my  brother  BramwelU  when  the  defendant,  who  was  sued 
for  a  debt,  offered  in  evidence  a  deed  of  composition, 
which  the  plaintiff  had  executed,  releasing  the  debt.  The 
deed  was  executed  by  many  creditors,  but  whether  they 
were  in  fact  all  the  creditors,  or  a  majority,  or  three-fourths 
in  value,  did  not  appear.  The  learned  Judge  held  the  deed 
inadmissible  on  the  ground  that  it  required  registration  in 
the  Court  of  Bankruptcy,  and  that  section  194  of  the  Bank- 
ruptcy Act  prohibited  its  being  given  in  evidence.  On 
this  point  the  rule  was  obtained. 

We  are  of  opinion  that  the  rule  ought  to  be  discharged, 

(a)  4  C.  B.,  N.  S.  L 

VOL.  I. — H.  &  0.  HUH  EXCH. 
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and  the  verdict  stand  for  the  plaintiff,  and  that  the  deed  on 
which  the  defendant  relied  was  not  admissible  in  evidence. 
We  construe  section  194  of  the  New  Bankrupt  Act  to  apply 
to  all  deeds  whatever,  which  are/ or  profess  to  be,  or  are 
obviously  on  the  face  of  them,  intended  to  be  deeds  of 
arrangement  or  agreement  between  the  debtor  and  the 
whole  body  of  his  creditors.  It  was  clearly,  in  our  opinion, 
intended  to  include,  not  only  deeds  complying  with  and 
framed  under  the  provisions  of  section  192,  but  all  other 
deeds  whereby  a  man  may  compound  or  airange  with  the 
whole  body  of  hb  creditors. 

We  cannot  read  the  several  sections  of  the  Act  relating 
to  deeds  of  arrangement  and  avoid  the  conclusion  that  the 
scope  of  the  new  Act  was  to  subject  all  such  arrangements 
to  the  operation  (to  some  extent  at  least)  of  the  bankrupt 
laws,  leaving  it,  however,  open  to  the  parties,  by  express 
provision  in  the  deed,  to  qualify  and  restrain  the  applica- 
tion of  such  laws.     Now,  what  is  the  deed  in  qnestion  ? 
It  is  a  deed  professing,  on  the  face  of  it,  to  be  entered  into 
between  the  debtor  of  the  one  part,  and  the  creditors  sign- 
ing of  the  other  part ;  and  in  the  operative  part  of  the 
deed  the  said  creditors,  ''  parties  of  the  second  part,"  are 
expressly  said  to  be  '<  or  represent  at  the  least  three-fourths 
in  value  of  the  creditors  of  the  said  George  Wightman."   It 
is  impossible  to  refer  these  words  to  any  other  intendoa 
than  that  of  making  the  deed  one  of  arrangement  whidi 
should  bind  the  whole  of  his  creditors  under  the  powen 
of  section  192.     If  it  were  really  intended  to  be  only  an 
arrangement  with  certain  creditors  who  should  sigo  the 
deed,  as  has  been  argued,  what  sense  or  reasonable  meaning 
or  purpose  could  the  words  I  have  quoted  have  borne  ?  He 
conclusion  as  to  the  intention  of  the  parties  seems  inevitable^ 
and,  as  a  deed  intended  to  be  executed  by  or  binding  on 
the  whole  body  of  creditors,  it  required  registration. 

Rule  discharged. 
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Ik  re  Harrison.  rd>,  14. 

JjEASLEF,  in  last  Michaelmas  Term,  had  obtained  a  where  the 
rule  calling  upon  the  Judge  of  the  County  Court  of  North-  ^coimty 
amptonshire,  holden  at  Peterborough,  and  the  Registrar  of  ^^^^^^ 
the  same  Court,  to  shew  cause  why  the  adjudication  in  T¥^*  ^ 
bankruptcy,  made  against  one  Thomas  Harrison  (at  the  p?^^P^?^^ 
time  of  the  order  of  adjudication  a  prisoner  for  debt  in  the  that  his  debts 
gaol  of  the  county  of  Cambridge)  by  the  Registrar  of  the  300;.,  has, 
County  Court  of  Cambridgeshire,  holden  at  Cambridge*  loi^'section 
should  not  be  prosecuted  in  the  said  County  Court  of  ^^y  ^^^t, ' 
Northamptonshire,  holden  at  Peterborough.  ITo^tf*^? 

It  appeared  by  the  affidavits  that,  on  the  6th  of  February,  ?*^i^°^ 
1862,  Harrison  was  taken  in  execution  upon  a  writ  of  ca.  and  directed 

.  that  it  shall 

sa.,  and  lodged  in  the  gaol  of  the  county  of  Cambridge,  be  prosecuted 
At  that  time,  and  for  six  months  previously,  he  had  resided  court  for  the 
and  carried  on  business  at  Whittlesea  Fen,  within  the  juris-  ^^^  ^he 
diction  of  the  Peterborough  County  Court     On  the  20th  ^^5^^^^  the 
of  February,  having  been  in  prison  for  fourteen  days,  he  P'®^^*?^ 
was,  in  pursuance  of  the  provisions  of  the  lOlst  section  of  latter  Court 

.^  hasjiurisdic- 

"The  Bankruptcy  Act,  1861"  (24  &  25  Vict,  c,  134),  exa-  tion  notwith- 
mined  by  the  Registrar  of  the  County  Court  of  Cambridge-  should  turn 
shire,  who  then  and  there  adjudged  him  a  bankrupt,  and  ^^^^  {^  fact 
granted  him  protection  from  arrest  until  the  24th  of  February  ^"^^^  ^^' 
(when  he  was  to  present  himself  to  the  Registrar  of  the 
Peterborough  County  Court),  and  who  ordered  him  to  be 
discharged  from  custody,  and  directed  that*  the  bankruptcy 
should  be  prosecuted  in  the  County  Court  at  Peterborough. 
On  the  24th  of  February,  Harrison  presented  himself  to 
the  Registrar  of  the  Peterborough  County  Court,  who 
granted  him  a  renewal   of  his  protection  for  two  days, 

H  H  H  2 
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Stating,  however,  that  he  had  sent  back  the  papers  relating 
to  the  bankruptcy  to  the  Registrar  of  the  Coanty  Court  of 
Cambridgeshire,  being  of  opinion  that  he  had  no  jurisdic- 
tion therein.  The  Registrar  of  the  County  Court  of  Cam- 
bridgeshire also  refused  to  proceed  further  in  the  matter. 
On  the  23rd  of  June,  Harrison,  being  without  protection, 
presented  himself  to  the  Judge,  and  also  to  the  R^istrar, 
of  the  Peterborough  County  Court,  sitting  in  the  said 
Court,  with  the  said  order  of  adjudication,  and  asked  for  ao 
appointment  for  a  meeting  of  creditors,  and  for  the  prose- 
cution in  his  Court  of  the  said  adjudication  of  bankruptcy, 
but  the  Judge  refused  to  proceed  in  the  matter,  stating  that, 
in  his  opinion,  the  Cambridge  County  Court  was  the  proper 
Court  to  act  therein,  and  that  he  had  no  jurisdictioiu 
Harrison  was,  in  consequence,  still  without  protection,  and 
unable  to  obtain  an  order  of  discharge.  His  debts,  at  the 
time  of  his  being  adjudged  a  bankrupt,  exceeded  300il ; 
but  it  did  not  appear  by  the  affidavits  that  the  Registrar  of 
the  County  Court  of  Cambridgeshire  knew  this;  and  it 
was  assumed,  on  the  aigument,  that  this  only  became  known 
when  Harrison  presented  himself  to  the  Registrar  of  the 
Peterborough  County  Court 


Giffard  shewed  cause,  in  Hilary  Term  (Jan.  31st). — ^Tbe 
Judge  of  the  Peterborough  Coanty  Court  had  no  jorisdio- 
diction  to  proceed  with  the  bankruptcy,  the  debts  of  the 
bankrupt  being  above  300/.    The  88th  section  (a)  of  the 


(a)  Section  88. — "Every  peti- 
tion for  adjudication  of  bank- 
niptcj,  except  as  hereinafter  pro- 
vided, shall  be  filed  and  prose- 
cuted in  the  Court  of  Bankruptcy 
within  the  district  of  which  such 
debtor  shall  have  resided  or  car- 
ried on  business  for  the  six  months 
next  immediately  preceding  the 


time  of  filing  such  petition,  or  for 
the  longest  period  during  such 
six  months;  but  the  Court  in 
London  may  order  any  such  peti- 
tion to  be  prosecuted  in  any  dis- 
trict, with  or  without  reference  to 
the  district  in  which  the  debtor 
shall  have  so  resided  or  carried  on 
business,  or  may  consolidate  the 
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Bankruptcy  Act,  1861,  requires  every  petitioa  for  adjudica* 
^on  in  bankruptcy  to  be  filed  and  prosecuted  in  the  Court 
of  Bankruptcy  within  the  district  of  which  the  debtor  shall 
have  resided  or  carried  on  business  for  the  six  months  pre- 
ceding the  time  of  filing  his  petition.  By  sect.  94  (a)^  where 
a  debtor  petitions  for  adjudication  against  himself,  and 
knows  or  belieyes  that  his  debts  do  not  exceed  300/.,  if  he 
shall  not  be  resident  in  the  Metropolitan  district,  and  shall 
be  in  custody,  he  shall  file  his  petition  in  the  County  Court 
for  the  district  in  which  he  is  in  custody ;  "  but  such  Court, 
if  it  make  adjudication,  shall  transfer  the  proceedings  to  the 
County  Court  in  which  the  debtor,  if  not  in  custody,  would 
have  been  required  to  petition."    The  Registrar  professed 


1868. 

Ik  be 

huleisov. 


proceedings  or  anj  part  thereof 
under  two  or  more  petitions  for 
adjudication  of  bankruptcj,  or 
may  impoimd  anj  petition  for 
adjudication  of  bankruptcj,  or 
judgment  debtor  summons,  and 
the  proceedings  thereunder,  or 
any  part  thereof,  upon  such  terms 
as  the  Court  shall  think  fit,  or 
may  transfer  any  petition  for  ad- 
judication of  bankruptcy,  or judg- 
ment debtor  summons,  and  the 
proceedings  thereunder,  and  the 
prosecution  or  farther  prosecution 
thereof,  from  the  Court  in  any 
one  district  to  the  Court  in  any 
other  district  or  to  a  County 
Court  having  jurisdiction  in  bank- 
ruptcy ;  and  the  Court  to  which 
any  such  transfer  shall  be  made 
may  remove  the  official  assignee, 
and  appoint  a  new  official  assignee 
to  any  such  bankruptcy.** 

(a)  Section  94 — "Where  a 
debtor  petitions  for  adjudication 
against  himself,  and  knows  or 
verily  believes  the  debts  justly 


due  and  proveable  under  the 
bankruptcy  to  amount  in  the 
whole  to  a  simi  not  exceeding 
three  hundred  pounds,  such  fact 
shall  be  stated  on  oath,  and  if  he 
be  resident  within  the  Metropoli- 
tan district  as  herein  defined  he 
shall  file  his  petition  in  the  London 
Court  of  Bankruptcy ;  and  where 
such  debts  shall  not  exceed  three 
hundred  pounds,  and  the  debtor 
shall  not  be  resident  in  the  Me- 
tropolitan district,  he  shall  file  his 
petition  in  the  County  Court  for 
the  district  in  which  he  shall  have 
resided  for  the  six  months  next 
before  the  filing  of  his  petition, 
or  for  the  longest  period  during 
those  six  months,  unless  he  is  in 
custody,  and  then  in  the  County 
Court  for  the  district  in  which  he 
is  in  custody ;  but  such  Court,  if  it 
make  adjudication,  shall  transfer 
the  proceedings  to  the  County 
Court  in  which  the  debtor,  if  not 
in  custody,  would  have  been 
required  to  petition.** 
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1863.  to  act  under  the  lOlst  section  (a),  which  provides  that  the 
'^^^  Registrar  " shall  have  power  to  make  an  order  of  adjadica- 
Habrisov.  tion  in  bankruptcy  against  every  such  prisoner,"  &c.,  "and 
shall  also  direct  in  what  Court  such  adjudication  shall  be 
prosecuted,  having  regard  to  the  amount  of  cfeto,  and  the 
place  of  trade  or  residence  of  the  prisoner  within  six  months 
next  preceding  his  imprisonment."  Those  words  shew  that 
the  101st  section  must  be  construed  with  reference  to  the 
88th  and  94th  sections,  and  that, '  where  the  debts  exceed 
300/.,  the  Registrar  has  no  power  to  direct  that  the  adjudi- 
cation in  bankruptcy  shall  be  prosecuted  in  a  County  Court 
The  5  &  6  Vict.  c.  116,  s.  1,  enabled  a  trader  whose  debts 
were  less  than  300/.  to  petition  the  Court  of  Bankruptcy 
for  protection  from  process.  By  the  10  &  11  Vict  c.  102, 
8.  4,  the  jurisdiction  of  the  Court  of  Bankruptcy  under  the 
6  &  6  Vict.  c.  116,  was  transferred  to  the  County  Courts. 
So  that,  at  the  time  the  Bankruptcy  Act,  1861,  passed,  the 

(a)  Section  101. — ^^  The  Com-  being  a  trader,  for  two  calendsr 
miBsioner  or  Coontj  Court  Judge,  months,  touching  his  estate  and 
as  the  case  maj  be,  shall  in  every  effects,  debts,  dealings  and  trans- 
case  on  receiving  such  return  actions.  The  Registrar  shall  also 
make  an  order  that  a  Registrar  ascertain  the  last  place  of  abode 
of  the  Court  of  Bankruptcy,  or  of  and  business  of  each  such  prisoner, 
the  County  Court  of  the  district  within  the  six  months  next  prior 
in  which  tiie  gaol  is  situate,  shall  to  his  imprisonment  The  Be- 
attend  at  the  gaol  on  a  day  to  be  gbtrar  shall  haVe  power  to  make 
named,  being  at  least  seven  and  an  order  of  adjudication  in  bank- 
not  more  than  twenty-one  days  ruptcy  against  every  such  pri- 
from  the  date  of  such  return,  soner,  and  to  grant  him  protec- 
Notice  of  such  order  shall  be  tion,  and  to  make  an  order  for  his 
forthwith  given  to  the  gaoler  and  release  from  prison,  and  shall  also 
also  to  the  execution  and  detain-  direct  in  what  Court  such  adjudi- 
ing  creditors  of  every  prisoner  cation  shall  be  prosecuted,  having 
included  in  such  return.  On  the  regard  to  the  amount  of  debts  and 
day  named  in  the  order  the  Re-  the  place  of  trade  or  residenoe  of 
gisirar  shall  attend  at  the  prison,  the  prisoner  within  the  six  mooUis 
and  examine  every  prisoner  in-  next  preceding  his  imprisonm^t. 
eluded  in  such  return  who  shall  The  Registrar  shall  certify  the 
have  been  in  prison,  being  a  tra-  particulars  of  each  case  to  the 
der,  for  fourteen  days,  or,  not  Court  of  which  he  laB^gistnr.'* 
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County  Courts  had  no  jurisdiction  to  entertain  a  trader's       1868. 

petition  if  his  debts  exceeded  3001    The  94th  section  was      V"* — ' 
^.  Ik  RK 

iramed  with  regard  to  that  state  of  the  law.    In  In  re    Hibri«ov. 

Coombs  (a)  the  Court  of  Queen^s  Bench  held  that  where 

the  debts  exceed  300Z.  the  County  Court  has  no  jurisdiction 

under  the  94th  section.     [Martin,  B. — It  seems  to  me  that^ 

as  regards  the  amount,  the  statute  is  only  directoiy,  and 

that  the  Registrar  must  exercise  his  discretion.     Suppose 

the  debtor  owed  300/.  and  a  penny,  would  the  adjudication  in 

bankruptcy  be  void  ?]     Although  the  adjudication  would  be 

good,  as  soon  as  it  appeared  that  the  debts  exceed  300/. 

the  County  Court  should  transmit  the  case  to  the  Court  of 

Bankruptcy.     [  Wilde,  B. — The  94th  section  gives  absolute 

jurisdiction  to  the  County  Court  where  the  debtor  believes 

his  debts  do  not  exceed  300/.] 

Beasky^  in  support  of  the  rule. — In  the  case  of  In  re 
Coombs  the  prisoner  petitioned  in  form&  pauperis,  under 
the  98th  and  99th  sections,  which  contain  no  limitation  as 
to  the  amount  of  debts.  By  the  98th,  any  debtor  in  prison 
is  enabled  to  petition  in  forma  pauperis,  upon  making  an 
afiBdavit  that  he  has  not  the  means  of  paying  the  usual 
expenses  of  a  petition.  By  the  99th,  the  petitioner,  if  not 
previously  discharged  by  a  Registrar,  is  to  be  examined  by 
the  County  Court  of  the  district  touching  hb  estate  and 
debts,  and  the  Court,  if  satisfied,  is  to  make  an  order  of  adju- 
dication of  bankruptcy ;  but  nothing  is  said  as  to  the  Court 
in  which  it  is  to  be  prosecuted.  But,  by  the  101  st,  the 
Registrar,  having  regard  to  the  matters  therein  mentioned, 
is  empowered  to  direct  in  what  Court  the  adjudication  shall 
be  prosecuted.  The  real  amount  of  the  debts  cannot  be 
ascertained  until  a  meeting  of  creditors.  [Pollock,  C.  B. — 
What  is  to  be  done  if  the  proceedings  go  on  for  a  length  of 

(a)  3  B.  &  S.  296. 
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1868.  ^iine  under  the  belief  that  the  debts  do  not  exceed  S00£» 
*^^^^  and  at  last  it  turns  out  that  they  do.]  Here  the  B^istrar 
HikanisoK.  has  decided  that  the  debts  do  not  exceed  3001,  and  the 
Court  will  not  interfere  with  his  order  of  adjudication,  as 
it  is  good  upon  the  face  of  it  By  the  94th,  the  debtor 
may  petition,  if  he  "  verily  believes"  that  his  debts  do  not 
exceed  SOOl  It  may  be  that  some  of  them  are  barred  by 
the  Statute  of  Limitations.  In  the  case  of  Be  Bowen  (a)  a 
similar  question  arose  under  the  6  &  6  Vict.  c.  116. 

Cttr.  adv.  tmft. 
The  judgment  of  the  Court  was  now  delivered  by 

Wilde,  B. — The  point  made  on  the  argument  of  the  role 
in  this  case  was,  that  the  order  of  the  Rq^trar  in  directing 
the  bankruptcy  proceedings  to  be  taken  in  the  County 
Court  of  Northamptonshire  was  illegal  and  in  excess  of  his 
powers. 

The  debtor  was  in  custody  in  the  gaol  of  the  county  of 
Cambridge,  and  the  Registrar  of  the  County  Court  of 
Combridgeshire,  acting  under  section  101,  directed  the 
bankruptcy  proceedings  to  be  taken  in  the  County  Court 
of  Northamptonshire,  being  the  County  Court  for  the  dis- 
trict in  which  the  prisoner  had  resided  for  the  previous  six 
months. 

It  does  not  appear  what  the  amount  of  debts  appeared  to 
be  upon  the  examination  of  the  bankrupt  by  the  R^istnr 
under  this  section.  But  it  does  appear  that,  upon  pro- 
ceeding with  the  bankruptcy  before  the  County  Court,  the 
debts  did  not  amount  to  more  than  SOOL  Upon  this  groand 
it  is  contended  that  the  County  Court  ceased  to  have  juris- 
diction. There  are  no  direct  words  to  that  effect  in  the 
]  Olst  section.  But  it  is  argued  that  the  words  ''having  regard 

(a)  21  L.  J.,  Q.  B.  10. 


i 
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to  the  amount  of  debts**  have  that  meaning.    It  is  said  that       1868. 
these  words  necessarily^  or  obviously,  refer  to  the  limitation      ^T"^*^^ 
of  300i  contained  in  section  94.  Hamibok. 

We  much  doubt  the  propriety  of  any  such  construction, 
for  section  94  is  not  a  general  one  limiting  the  County 
Court  jurisdiction  to  bankruptcies  of  300/.,  but  only  a 
special  provision  applicable  to  cases  where  the  debtor  peti- 
tions himself 

But  if  this  reasoning  be  not  correct,  and  if  the  argument 
were  to  prevail  that  the  words  above  mentioned  do  refer  to 
section  94,  we  are  still  of  opinion  that  the  County  Court 
jurisdiction  is  fiot  taken  away  by  the  fact  of  the  debts  turn- 
ing out  apon  investigation  to  amount  to  more  than  300/. 

For  in  a  case  coming  directly  under  section  94,  the  County 
Court,  if  the  bankrupt  swore  that  his  debts  were,  or  that  he 
believed  they  were,  under  300/.,  would  have  full  jurisdiction 
whatever  the  debts  might  turn  out  to  be.  And  it  would 
be  extremely  inconvenient  if  the  legislature  had  provided 
otherwise. 

I^  therefore,  section  94  applies  at  all  to  this  case,  all  that 
is  necessary  to  found  the  jurisdiction  of  the  County  Court 
would  be  that  the  Registrar  should  be  satisfied  that  the 
debts  were  not  likely  to  exceed  300L ;  and  for  aught  that 
appears  he  has  done  so. 

The  rule  will  therefore  be  absolute. 

Rule  absolute. 
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Feb,  14. 


The  repdict 
and  judgment 
upon  an 
inqaiflition 
under  the 
compensation 
clauses  of 
the  Lands 
Clauses  Con- 
solidation Act, 
1845,  do  not 
estop  the 
Company,  in 
an  action  upon 
the  judgment, 
from  denvinff 
that  the  ian£i 
in  respect  of 
which  the 
damage  has 
been  assessed, 
and  the  plain- 
tiff's interest 
therein,  were 
damaged  and 
iinuriously 
affected  by 
their  works. 
But  where 
the  damages 
claimed  and 
awarded 
exceed  50/'., 
the  Company 
are  estopped 
from  denying 
that  the 
claimant  is 
entitled  to 
compensation 
to  an  amount 
exceeding  50^ 


Read  v.  The  Victobia  Station  and  Pimuco  Railway 

Company. 

JDeCLARATION.— For  that  the  defendants  are  the 
Victoria  Station  and  Pimlico  Railway  Company,  inoor- 
porated  by  the  Victoria  Station  and  Pimlico  Railway  Act, 
1858.  And  for  that,  after  the  making  and  passing  and  coming 
into  operation  of  the  said  act  of  parliament  and  under  the 
powers  and  provisions  thereof,  and  the  other  acts  of  parlia- 
ment in  that  behalf,  the  defendants  made  and  ezecated 
certain  works  upon  a  certain  canal,  called  **  The  Grosvenor 
Canal,^  which  canal  was  and  is  the  canal  mentioned  and 
referred  to  in  the  said  first  mentioned  act  of  parliament  as 
the  Grosvenor  Canal.  And  for  that,  at  the  time  of  the 
making  and  executing  of  the  said  works,  and  from  thence 
continually  hitherto,  the  plaintiff  was  lawfully  possessed  of 
certain  messuages,  lands,  tenements  and  hereditaments, 
that  is  to  say,  all  that  piece  or  parcel  of  ground  and  whaifi 
situate,  &c.,  abutting  on  the  said  Grosvenor  Canal;  and 
also  the  use  of  the  said  canal  to  the  extent  of  forty  feet 
south*east  from  the  said  wharf,  and  the  liberty  to  moor  and 
lay,  and  also  to  load  and  unload  therein  all  sorts  of  vessels, 
barges  and  boats,  and  to  make  them  fast  to  the  south-easten 
end  of  the  said  wharf;  and  also  the  right  of  free  navigation 
with  barges,  boats  and  other  vessels  into  and  out  of  the  said 
canal  to  and  from  the  river  Thames,  with  the  appurtenances^ 
that  is  to  say,  for  the  residue  and  remainder  of  a  certain 
term  of  ninety-two  years  and  three-quarters  of  another  year, 
commencing  from  the  Feast  Day  of  St.  John  the  Baptist,  in 
the  year  of  our  Lord  1834,  to  come  and  uoezpired  thereia 
And  for  that,  by  the  said  making  and  execution  of  the  said 
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works  by  the  said  first  mentioned  Act  authorized  to  be  exe-  1868. 

cuted,  the  said  messuages,  lands,  tenements  and  heredita-  '^^"'"^ 

roents,  with  the  appurtenances,  and  the  plaintiflTs  said  interest  •• 

in  the  said  messuages,  lands,  tenements  and  hereditaments,  Statiohahd 

_  PlMUOO 

were,  before  and  at  the  time  of  the  giving  of  the  notice  Bailwat  Co. 
hereinafter  referred  to,  damaged  and  injuriously  affected ; 
and  the  plaintiff,  by  reason  of  the  several  premises  aforesaid, 
sustained  a  damage  and  injury,  and  claimed  to  be  and  was 
entitled,  under  the  statutes  in  that  behalf,  to  compensation 
in  respect  thereof  from  the  defendants  to  an  amount  exceed- 
ing 50/.  And  for  that  the  defendants  did  not  at  any  time 
make  the  plaintiff  compensation  or  satisfaction  for  the  said 
damage  or  injury.  And  for  that  afterwards  the  plaintiff 
being  so  entitled  to  compensation  in  respect  thereof  as  afore- 
said, and  being  desirous  of  having  the  question  of  the  said 
compensation  settled  by  a  jury,  he,  the  plaintiff,  did,  under 
the  acts  of  parliament  in  that  behalf,  give  a  notice  in  writing 
to  the  defendants  in  due  form  of  law ;  [and  did  thereby  and 
therein  state  to  the  defendants  the  said  nature  of  his  interests 
in  the  said  messuages,  tenements,  land  and  hereditaments  in 
respect  of  which  he  claimed  compensation;  that  he  claimed 
from  the  defendants  compensation  in  respect  of  the  said 
damage  and  injury,  and  that  2000/.  should  be  paid  by  the 
defendants  to  him,  the  plaintiff,  for  such  compensation;  and 
the  plaintiff  did  also  by  the  said  notice  state  to  the  defend- 
ants that  it  was  the  desire  of  him,  the  plaintiff,  that  the 
question  of  the  aforesaid  compensation  should  be  settled  by 
a  special  jury,  in  the  manner  pointed  out  in  that  behalf  by 
the  acts  of  parliament  in  that  behalf,  unless  the  defendants 
should  be  willing  to  pay  the  aforesaid  amount  of  2000/.  as 
compensation  which  the  plaintiff  thereby  claimed,  and  enter, 
within  the  time  limited  by  the  said  statute  in  that  behalf, 
into  an  agreement  for  that  purpose.  And  for  that  the  de- 
fendants did  not  afterwards  give  to  the  plaintiff  any  notice 
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1868.  ^^  writing,  whereby  they,  the  defendants,  made  known  to  the 
*'^^''^*'  plaintiff  that  they,  the  defendants,  were  ready  and  willing, 
_   V.  and  thereby  offered  to  pay  to  the  plaintiff  the  snm  of  2000/^ 

YlOTOSIA  .... 

Station  ahd  or  anyother  sum  in  satisfaction  and  discharge  of  the  injury 
.Bailwat  Co.  and  damage  alleged  to  have  been  sustained  by  the  plaintiff, 
in  respect  of  which  the  said  sum  of  2000iL  was  so  claimed 
by  the  plaintiff  as  aforesaid.  And  for  that  the  defendants 
did  not  nor  would  pay  the  amount  of  2000iL  compensation 
so  claimed  by  the  plaintiff  as  aforesaid ;  nor  did  nor  would 
enter  into  a  written  agreement  for  that  purpose.  And  fiv 
that  the  defendants,  within  twenty-one  days  of  the  receipt 
of  the  said  notice  to  them  so  given  as  aforesaid,  did,  accord- 
ing to  the  form  of  the  statute  in  that  behalf  issue  their 
certain  warrant  in  writing  under  the  common  seal  of  the 
defendants,  and  directed  to  the  sheriff  of  the  county  of 
Middlesex  (being  the  proper  sheriff  in  that  behalf),  whereby, 
after  reciting  and  referring  to  the  said  notice,  the  defendants, 
pursuant  to  the  powers  and  authorities  given  to  them  by 
the  statutes  in  that  behalf,  required  the  sud  sheriff  to  ncNni- 
nate  and  summon  a  special  jury  to  inquire  oS,  assess  and 
determine  the  sum  of  money,  if  any,  to  be  paid  by  the  said 
defendants  as  compensation  for  such  alleged  damage  or 
injury  as  in  the  said  notice  or  claim  was  mentioned ;  and  the 
defendants  did  by  their  said  warrant  further  require  the  said 
sheriff  to  issue  such  summons,  and  do  all  such  things  in 
relation  to  the  said  trial  or  inquiry  as  were  authorized  and 
required  by  the  statutes  in  that  behalf.  And  the  plaintiff 
avers  that  such  proceedings  were  thereupon  had  and  taken 
in  due  course  of  law,  that  afterwards,  within  the  said  baili* 
wick  of  the  said  sheriff  in  the  county  of  Middlesex,  a  certain 
inquisition  was  taken,  in  pursuance  of  and  in  accordance 
and  compliance  with  the  last  mentioned  request,  before  the 
then  sheriff  of  the  said  county  (being  the  proper  sheriff  in 
that  behalf),  and  twelve  honest,  lawful,  sufficient  and  indif- 


HILARY   \'ACATION,    26    YlCfT.  829 

ferent  men  of  the  said  county  qualified  to  serve  on  juries  for       1863. 
trials  of  issues  in  her  Majesty's  Courts  of  record  at  West-      ^'^"''"^^ 

Read 

minster,  who  were  duly  impannelled,  summoned,  returned  v. 

ViOTOETA 

and  drawn,  pursuant  to  the  provisions  of  the  statute  in  that    Station  and 

PiMIiICO 

behalf,  by  the  said  sheriff,  then  being  sheriff^  of  the  said   Railway  Co. 
county  of  Middlesex  as  aforesaid,  and  who  were  by  and 
before  such  sheriff,  at  the  time  and  place  last  aforesaid,  duly  • 

sworn  to  inquire  of  and  concerning  the  matters  in  the  said 
warrant  in  that  behalf  mentioned,  and  thereby  referred  to  be 
inquired  of,  assessed,  ascertained  and  determinecl  by  them 
in  manner  therein  mentioned;  and  the  plaintiff  and  the  said 
defendants  by  their  counsel  respectively  having,  at  the  time 
and  place  of  holding  of  the  said  inquisition,  appeared  before 
the  said  sheriff  and  the  said  jurors  touching  the  matters  so 
in  question  as  aforesaid,  the  said  jurors,  upon  their  oath,  did 
find  their  verdict  that  the  plaintiff  had  sustained  damages 
to  the  amount  of  600/.  by  means  of  the  several  matters 
mentioned  in  the  said  notice,  and  that  the  defendants 
should  pay  to  the  plaintiff  the  said  sum  of  600/.  as  and  for 
the  damages  and  compensation  referred  to  in  the  plaintiff's 
said  notice ;  and  the  said  sheriff  did  then  and  there  accord- 
ingly, pursuant  to  the  statute  in  that  behalf,  give  judgment 
for  the  said  sum  of  600/1,  so  assessed  by  the  said  jury,  to  be 
paid  by  the  defendants  to  the  said  plaintiff  according  to  the 
provisions  of  the  said  statutes  in  that  behalf;  and  the  said 
verdict  and  judgment  were  then  and  there,  to  wit,  at  the 
time  and  place  of  holding  the  said  inquisition  as  aforesaid, 
duly  signed  by  the  said  sheriff.  And  the  plaintiff  avers  that 
the  said  verdict  and  judgment  being  so  duly  signed  as 
aforesaid  were  afterwards,  and  before  the  commencement  of 
this  suit,  deposited  and  left  by  the  said  sheriff  with  the  clerk 
of  the  peace  of  the  said  county  of  Middlesex  to  be  by  him 
kept,  and  the  same  are  now  by  him  kept  among  the  records 
of  the  quarter  sessions  of  the  said  county  of  Middlesex; 
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1868.  And  the  said  verdict  and  judgment  still  remain  in  fall  fimse 

^"^^1^  and  effect,  and  in  nowise  satisBed,  reversed  or  annulled. 

V-  And  the  plaintiff  saith  that  afterwards,  and  before  the  com- 

Station  AND  mencement  of  this  suit,  in  accordance  with  the  statutes  in 

PiMUCO 

Railway  Co.   that  behalf  the  plaintiff's  costs  of  the  said  inquiry  (the 
plaintiff  and  the  defendants  differing  as  to  the  amount 

•  thereof)  were  duly  settled  on  the  application  of  the  plaintiff 

by  the  proper  oflScer  in  that  behalf,  then  being  one  of  the 
Masters  of  the  Court  of  Queen's  Bench  at  Westminster,  at 
a  certain  sum,  to  wit,  the  sum  of  287/.  18«.,  of  all  which  the 
defendants  afterwards  and  before  the  commencement  of  this 
suit  had  notice.]  And  the  plaintiff  saith  that,  before  the 
commencement  of  this  suit,  all  things  had  happened  and 
occurred,  and  all  times  had  elapsed,  which  it  was  necessary 
should  occur,  happen  and  elapse  to  entitle  the  plaintiff  to 
have,  receive  and  recover  from  the  defendants  the  said  sums 
of  600/.  and  287/.  18s.,  and  each  of  them,  and  to  have  and 
maintain  this  action  for  the  recovery  thereof.  And  the 
plaintiff  saith  that  he  has  alwajs  been  ready  and  willing  to 
do  all  things  which  it  was  necessary  he  should  be  ready  and 
willing  to  do  to  entitle  him  to  sue  the  defendants  in  this 
action  for  the  said  sums  of  money,  and  each  of  them,  and  to 
have,  receive  and  recover  irom  the  defendants  the  said  sums 
of  money,  and  each  of  them,  and  not  anything  has  happened 
or  occurred  to  prevent  the  plaintiff  from  maintaining  this 
action  as  aforesaid,  or  recovering  as  aforesaid  from  the  de- 
fendants the  said  sums  of  money,  and  each  of  them.  By 
reason  of  which  said  premises,  and  by  force  of  the  statutes  in 
that  behalf,  an  action  has  accrued  to  the  plaintiff  to  demand 
and  have  of  and  from  the  defendants  the  said  sums  of  500£ 
and  287 L  I85.,  and  each  of  them;  yet  the  defendants  have- 
not  paid  to  the  plaintiff  the  said  sums  of  money,  or  either  of 
them,  or  any  part  thereof. 
Pleas. — First :  that  by  the  said  making  and  ezecatioD  of 
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tbe  said  works,  the  said  messuages,  lands,  tenements  and  1868. 

hereditaments,  and  the  plaintiff's  said  interest  therein,  were  ^'"^^ 

not  damaged  and  injuriously  affected  as  alleged.  »• 

Second  plea. — That  the  plaintiff  was  not  entitled  to  com-  Station  jlnd 

PiMUCO 

pensation  in  respect  of  the  said  damages  and  injury  to  an   BailwatCo. 
amount  exceeding  60Z. 

Demurrer  to  pleas,  and  joinder  therein.  ^ 

Replication  to  first  plea. — That  the  defendants  ought  not 
to  be  admitted  or  received  to  plead  the  said  plea  by  them 
first  above  pleaded;  because  the  plaintiff  says  that  he, 
being  desirous  of  having  the  question  of  the  said  compen* 
sation  settled  by  a  jury,  as  in  the  first  count  mentioned, 
did,  as  alleged  in  the  said  first  count,  and  at  the  time  in 
that  behalf  in  the  said  first  count  mentioned,  under  the  said 
acts  of  parliament  in  that  behalf,  give  the  said  notice  in 
writing,  in  the  first  count  mentioned,  to  the  defendants  in 
due  form  of  law. — (The  replication  then  repeated  all  the 
allegations  in  the  declaration  which  are  above  enclosed 
within  brackets.) — And  the  plaintiff  saith  that  the  facts, 
statements  and  allegations  made  and  alleged  in  the  first 
count  are  true  in  substance  and  in  fact ;  whereupon  the  plain- 
tiff prays  judgment  if  the  defendants  ought  to  be  admitted 
or  received,  against  the  said  rScml,  to  plead  the  plea  by  them 
firstly  above  pleaded  in  this  suiu 

Replication  to  second  plea.— That  the  defendants  ought 
not  to  be  admitted  or  received  to  plead  the  said  plea  by  them 
secondly  above  pleaded;  because  the  plaintiff  says  that  all 
the  &cts  alleged  in  the  replication  to  the  defendants*  first 
plea  are  true  in  substance  and  in  fact  And  the  plaintiff  in 
this  replication  repeats  all  the  allegations  in  the  second 
replication  to  the  defendants*  first  plea,  and  says  that  such 
facts  occurred  as  and  at  the  times  in  that  behalf  in  the  said 
replication  alleged;  and  by  the  said  verdict  in  the  said 
replication  mentioned  the  said  jury  did  find  their  verdict 
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that  the  plaintiff  had  sustained  damages  to  a  larger  amount 
than  50Ly  that  is  to'saj,  to  the  amount  of  500/.,  by  meaosof 
^'  the  several  matters  mentioned  in  the  said  notice  in  the  said 

VlCTOEIA 

Station  and   replication  and  first  count  mentioned,  and  that  the  defend- 

PlMLICO 

Railway  Co.   ants  should  pay  to  the  plaintiff  the  said  sum  of  500/.  as  m 
the  said  first  count  mentioned.     And  the  said  sheriff  did 

•  accordingly,  as  in  the  said  replication  mentioned,  porsnant 

to  the  statute  in  that  behalf,  give  judgment  as  in  such 
replication  mentioned  for  a  lai^ger  sum  than  50/.,  that  is  to 
say,  for  the  said  sum  of  500/.,  so  assessed  by  the  said  jury 
to  be  paid  by  the  defendants  to  the  said  plaintiff,  according 
to  the  provisions  of  the  said  statutes  in  that  behalf;  and  tbe 
said  judgment  and  record  in  such  replication  roentioned 
and  referred  to  still  remains  in  full  force  and  effect,  and  in 
nowise  satisfied,  reversed  or  annulled  And  the  plaintiff 
saith  that  the  said  facts,  statements  and  allegations  in  the 
said  first  count  are  true  in  substance  and  in  fisict ;  wherefore 
the  plaintiff  prays  judgment  if  the  defendants  ought  to  be 
admitted  or  received,  against  the  said  record,  to  plead  the 
plea  by  them  secondly  above  pleaded  in  this  suit. 
Demurrer  to  replications,  and  joinder  therein* 

PrenHce  (with  whom  was  Hawkins)  argued  for  the  plaintiff 
in  last  Michaelmas  Term  (Nov.  19— 21).— The  judgment 
is  conclusive,  not  only  as  to  the  fact  that  damage  has  been 
sustained,  but  also  as  to  the  amount  of  damages.  The  68th 
section  of  the  Lands  Clauses  Consolidation  Act,  1845  (8  &9 
Vict.  c.  18),  provides  that  if  the  compensation  to  which  any 
party  is  entitled  in  respect  of  any  lands,  or  of  any  interest 
therein,  exceeds  50/.,  and  he  desires  to  have  it  setded  bj  a 
jury,  he  may  give  notice  of  his  desire  to  the  promoters  of 
the  undertaking,  and  they  must,  within  twenty>one  days, 
issue  their  warrant  to  the  sheriff  to  summon  a  jury  fo' 
settling  the  same,  and  in  defealt  thereof  be  liable  to  pay 
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the  amount  of  compensation  claimed.    In  the  case  oiRegina 
V.  The  Lancaster  and  Preston  Junction  Railway  Company  (a),         ^^^^ 
it  was  held  that  it  was  the  duty  of  the  jury  to  inquire  ». 

\vhether  any  damage  had  been  sustained,  and  if  so,  to  assess  Station  and 
the  amount  Lord  Denman^  C.  J.,  there  said : — "  The  Railway  Co. 
question  whether  any  damage  has  been  sustained  or  not  is 
inseparable  from  the  question,  how  much  damage  has  been 
sustained."  In  Regina  v.  The  London  and  North  Western 
Itailway  Company  (&),  the  question  arose  whether  the  jury 
could  inquire  into  the  titk  of  the  claimant.  The  majority 
of  the  Court  held  that  they  could  not,  but  were  bound  to 
assess  compensation  upon  the  assumption  that  it  existed. 
The  question  of  title  also  arose  in  the  case  of  The  East  and 
West  India  Docks  and  Birmingham  Junction  Railway  Com- 
pany V.  Gattke  (c),  but  it  became  unnecessary  to  decide  it. 
In  The\London  and  North  Western  Railway  Company  v. 
Smith  (d)j  the  proceedings  under  the  notice  were  stayed 
by  injunction  until  the  title  of  the  claimant  had  been  tried. 
In  Jubb  V.  ITie  Hull  Dock  Company  (e),  it  was  held  that 
the  words  of  the  Company's  Act  were  large  enough  to 
include  compensation  to  a  landowner,  parting  with  his 
premises,  for  loss  which  he  would  sustain  by  having  to  give 
up  his  business  udtil  he  could  obtain  other  suitable  premises 
for  carrying  it  on.  In  C/iabot  v.  Viscount  Morpeth  (/),  the 
sheriff  had  directed  the  jury  to  exclude  from  their  valuation 
all  of  the  land  to  which  the  plaintiff's  title  could  be  impeached, 
and  it  was  held  that  the  verdict  and  judgment  were  conclu- 
sive, although  the  direction  was  wrong.  In  Corrigal  v.  The 
London  and  Blachwall  Railway  Company  (g),  the  defendants 
pleaded,  to  an  action  on  the  judgment,  that  the  jury  had 

(a)^Q.B.  759.  (e)  9  Q.  B.  448. 

(ft)  3  E.  &  B.  443.  (/)  15  Q.  B.  446. 

(c)  8  Mac.  &  G.  155.  (g)  6  Man.  &  G.  219. 
Id)  1  Mac.  &  G.  216. 
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1863.        aasessed  the  damages  on  a  wrong  principle ;  but  the  Court 
^^^^'■"^      held  that  the  language  of  their  Act  was  directory  only.    The 
».  Court  of  Queen's  Bench  has  no  power  to  review  the  Master's 

Station  and  taxation  of  the  costs  of  the  inquisition :  Boss  v.  The  York, 
KAiiwAY  Co.  Newcastle  and  Berwick  Bailway  Company  (a);  and  upon  the 
same  principle  the  judgment  is  conclusive  as  to  the  damage. 
[ChannelU  B.—The  Master's  power  is  not  delegated  to  lum 
by  the  Court,  and  therefore  they  have  no  power  to  review 
it.]  In  Chapman  v.  The  Monmouthshire  Bailway  and  Canal 
Company  {b),  the  defendants  pleaded  that  the  plaintiff  was 
not  entitled  to  any  compensation,  and  the  Court,  on  the 
authority  of  Begina  v.  The  London  and  North  fFesiem  Bail- 
way  Company  (c),  held  that  the  inquisition  was  not  con- 
clusive evidence  of  that  fact.— The  second  plea  is  clearly 
bad,  for  it  admits  that  the  plaintiff  has  sustained  some 
damage.  By  the  68th  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  the  jury  are  to  assess  the  amount  of 
compensation  "cfaimed,"  and  it  is  evident  that  the  l^islature 
intended  that  their  assessment  should  be  final. 

C.  Pollock,  contrk.— The  judgment  is  no  estoppel  Chap- 
man V.  The  Monmouthshire  Bailway  and  Canal  ConqHmyifi) 
is  an  express  authority  that  the  defendants  may  shew  that  the 
plaintiff's  interest  in  the  land  is  not  injuriously  affected  by 
their  works.  According  to  the  argument  for  the  plaintiff,  he 
would  be  entitled  to  recover  the  amount  of  damage  upon 
the  mere  production  of  the  judgment.  The  defendants  do 
not,  by  issuing  their  warrant,  admit  that  the  plaintiff  has 
sustained  any  damage.  There  is  no  means  of  obtaining  a 
new  trial ;  therefore  the  defendants  ought  to  have  an  oppor- 
tunity of  raising  any  objection  to  the  verdict  by  plea  to  the 
action.     The  observations  of  the  majority  of  the  Court  in 

(a)  5  D.  &  L.  696.  (6)  2  H.  &  K.  267. 

(c)  3  £.  ^  B.  443. 
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delivering  judgment  in  Regina  v.  TA^  London  and  North  1863. 
Wettem  RaUway  Company  (a)  support  the  view  contended  "^^^^ 
for.  The  68th  section  provides  that,  if  the  promoters  of  the  ^^  v. 
undertaking  do  not  issue  their  warrant,  '*  the  party  entitled*  Station  and 
may  recover  by  action  the  compensation  claimed ;  so  that  Railway  Co. 
the  question  of  title  would  be  in  issue  in  that  action,  and, 
if  established,  the  judgment  must  be  for  the  amount  claimed. 
But  where  the  promoters  issue  their  warrant  the  jury  must 
assess  the  amount  of  compensation,  and,  assuming  that  they 
have  no  jurisdiction  to  try  the  title,  that  question  may  be 
raised  in  an  action  on  the  judgment.  The  judgment  of 
Lord  Cottenham,  C,  in  The  London  and  North  Western 
Railway  Company  v.  Smith  (i),  proceeded  on  the  ground 
that  the  finding  of  the  sheriflp's  jury  upon  the  question  of 
title  would  not  be  conclusive,  but  would  have  to  be  esta- 
blished in  an  action  on  the  judgment.  In  The  East  and 
West  India  Docks  and  Birmingham  Junction  Railway  Com-- 
pony  V*  Gatthe  (c).  Lord  Truro^  C,  said : — *'  It  seems  to 
have  been  doubted  whether,  by  issuing  the  precept,  the 
Company  would  not  be  taken  to  admit  the  existence  of  a 
right  to  some  compensation ;  but  I  cannot  see  any  ground 
for  that  conclusion.  If  the  legislature  has  made  it  the  duty 
of  the  Company  to  issue  the  precept  upon  being  required 
to  do  so  at  the  serious  peril  of  paying  the  full  amount  of 
the  claim  in  the  event  of  the  claimant  being  found  entitled, 
the  performance  of  that  imperative  duty  cannot  operate  as 
any  admission  on  the  part  of  the  Company.  After  the 
compensation  jury  shall  have  decided  that  the  claimant  has 
sustained  a  damage  for  which  he  was  entitled  to  recover 
compensation,  the  claimant  has  to  enforce  judgment  For- 
merly, the  proceeding  for  that  purpose  was  by  mandamus ; 
and  if  the  jury  had  no  jurisdiction  to  decide  upon  the  right, 

(a)  3  E.  &  B.  443.  466.  (»)  1  Mac  k  G.  216.  223. 

(e)  3  Mac.  &  G.  155. 170. 
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1863.       it  follows  that  the  question  of  right  might  be  raised  bj  a 

^"T^*^^      return  to  the  mandamus ;  but,  since  the  decisions  of  Car* 

».  rigal  V.  The  London  and  Blackwall  Railway  Company  (a) 

Station  and    and  Williams  v.  Jones  {h),  it  seems  that  the  remedy  of  the 

Railway  Co.  claimant  is  by  action  on  the  judgment ;  and  the  pleadings 

in  Carrigal  v.  The  London  and  Blackwall  Railway  Company 

in  such  an  action  shew  that  the  right  might  be  wholly  dis-  1 

puted)  supposing,  as  before  stated,  a  compensation  jury  bad 

no  jurisdiction  to  decide  the  question."    In  Regina  ▼.  The  ^ 

Metropolitan  Commissioners  of  Sewers  (c)  it  was  held  that  the 

power  in  the  Metropolitan  Sewers  Act,  1848  (11  &  12  Vict 

c.  112),  to  resort  to  arbitration,  was  given  in  those  cases  only 

where  the  mere  amount  of  compensation  waa  in  dispute, 

not  where  the  liability  to  make  any  compensation  was  denied. 

ErUf  J.,  there  said  that,  in  his  opinion,  the  68th  section  of 

The  Lands  Clauses  Consolidation  Act  gave  the  power  of 

referring  to  the  ordinary  Courts  the  question  whether  lands 

have  been  injuriously  affected.     In  Mortimer  ▼•  The  SonA 

Wales  Railway  Company  {d)  there  were  two  pleas  similar  to 

those  in  the  present  case,  and  Lord  Campbell,  C.  J.,  said 

that  they  were  good  as  tending  to  shew  that  the  judgment 

was  a  nuUi^*    The  second  plea  is  a  denial  of  a  material 

allegation  in  the  declaration,  and  without  which  it  would 

be  bad. 

Hawkins  replied.  Cur^  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Chamnell,  B. — This  case  comes  before  the  Court  upon 
several  demurrers. 

The  declaration,  in  substance,  states  that,  the  defendants 

(a)  5  Man.  &  G.  219.  (e)  1  £.  &  B.  694. 

(b)  13  M.  &  W.  62S.  (iQ  1  £.  fr  £.  375. 
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having  been  incorporated  by  *^The  Victoria  Station  and       1863. 
Pimlico  Railway  Act,  1858,"  and  the  plaintiff  being  law-      ^^     ' 
fully  possessed  of  certain  messuages,  lands,  &c.,  described  «• 

1.       J       1  •  .  .  ViCTOEIA 

m  the  declaration,  Aur,  the  plaintiff's,  interest  therein  was  Station  akd 
damaged  and  injuriously  affected  by  the  making  and  execu-  bailwat  Co 
tion  by  the  defendants  of  the  works  by  the  Act  incorporating 
them  authorized  to  be  made.  The  declaration  then  states 
such  formal  proceedings  as  entitled  the  plaintiff  to  require 
the  defendants  to  issue  their  warrant  to  the  sheriff  of  Mid- 
dlesex to  summon  a  jury  to  assess  compensation  for  such 
damage ;  that  compensation  was  duly  assessed  at,  and 
judgment  given  by  the  sheriff  for,  the  sum  of  500/.,  and 
that  the  plaintiff's  costs  were  duly  settled  and  ascertained 
at  the  sum  of  287/.  I85.  For  the  recovery  of  these  two 
sums  the  present  actiou  is  brought 

To  this  declaration  the  defendants  pleaded  (amongst  other 
pleas) : — First,  a  denial  that,  by  the  making  and  execution 
of  the  works,  the  plaintiff^s  messuages,  &c.,  and  his  interest 
therein,  are  damaged  and  injuriously  affected  as  alleged : 
Secondly,  that  the  plaintiff  was  not  entitled  to  compensa- 
tion in  respect  of  the  said  damage  and  injury  to  an  amount 
exceeding  50/. 

The  plaintiff  joined  issue  on  these  pleas :  he  also  de- 
murred to  them,  and  replied  to  them  specially.  The  repli- 
cation to  each  of  these  pleas  alleges  that  the  defendants 
ought  not  to  be  admitted  to  plead  the  said  pleas,  and,  in 
effect,  repeats  the  allegations  in  the  declaration,  and  relies 
on  the  matters  replied  as  creating  an  estoppel. 

The  defendants  joined  in  the  plaintiff  s  demurrer  to  the 
defendants'  pleas,  and  they  demurred  to  the  plaintiff's 
replications.  These  demurrers  were  argued  last  Term, 
before  the  Lord  Chief  Baron,  my  brother  Bramwell  and 
myself,  by  Mr.  Prentice  for  the  plaintiff,  and  by  Mr.  Charles 
Pollock  for  the  defendant,  and  we  took  time  to  consider  our 
judgment 
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1868.  '^^  substantial  question  which  arises  on  these  demorreis 

^'  "-^      is  whether,  the  defendants  having,  in  compliance  with  the 

V-  68th  section  of  the  8  &  9  Vict  c.  18,  and  in  consequence 

Victoria  i  .  ■■         .  -     .«» 

Station  and   of  a  claim  and  notice  served  on  them  by  the  plaindff  to  do 

PiMLICO  .  ^     1      .  «  1        .»•  .  . 

Bailwat  Co.  so^  issued  their  warrant  to  the  sheriff  to  summon  a  jury  to 
settle  the  compensation  to  which  the  plaintiff  daimed  to 
be  entitled,  and  compensation  having  be^n  asseased  and 
judgment  given  bj  the  sheriffi  the  defendants  can  now, 
when  sued  on  that  judgment,  set  up  by  way  of  defence  that 
the  plaintiff  was  not  entitled  to  any  compensation ;  in  other 
words,  that  his  interest  in  the  messuages,  lands,  &c^  in  the 
declaration  mentioned,  was  not  in  any  way  damaged  and 
injuriously  affected. 

We  are  of  opinion  that  the  defendants  are  not  pfeclnded 
from  setting  up  this  defence.  They  were  bound,  on  the 
plaintiff^s  notice  and  formal  compliance  by  him  with  the 
requisites  of  the  68th  section,  to  issue  their  warrant  within 
twenty-one  days.  Had  they  failed  to  do  so,  they  would 
have  subjected  themselves  to  a  liability  to  pay  the  plaintiff 
the  whole  amount  claimed  by  him,  and  to  be  sued  for  the 
same  in  any  of  the  superior  Courts. 

The  question  now  before  us,  viz.,  how  far  the  verdict  of 
the  sheriff's  jury,  and  the  judgment  thereon,  estop  the 
Company  from  setting  up  the  defence  now  relied  on,  is 
one  which  has  been  raised  in  several  cases  in  Chanceiy,  and 
opinions  upon  the  point  have  been  expressed  by  Lord  Cot- 
tenham  in  7%^  London  and  North  Western  RathDoy  Company 
V.  SmUh  (a) ;  by  I^ord  Truro  in  The  East  and  West  Isdia 
Docks  and  Birmingham  Junction  Raiboay  Ccmpasn/  v. 
Gatthe  {b\  and  in  TTie  London  and  North  Western  RaSway 
Company  v.  Bradley  (c). 

The  opinions  so  referred  to  are  not  express  dedaoas 

(a)  1  Mao.  &  G.  216.  (ft)  3  Mac  k  G  155. 

(c)  3  Mac  k  G.  336. 
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upon  the  point,  seeing  that  the  question  in  those  cases        1863. 
appears  to  have  been  whether  there  was  such  an  equity  as      ^"^^^^^ 
ought  to  induce  the  Court  of  Chancery  to  restrain  the     _   •• 

7  .  .  .  ViCTOEIA 

claimant  in  each  case  from  pursuing  his  legal  remedy  given  Station  and 
him  by  the  68th  section,  until  he  had  established  his  right  Railway  Co. 
to  some  compensation ;  and  it  was  with  reference  to  the 
inconvenience  of  going  to  a  jury  and  assessing  the  compen- 
sation, and  leaving  the  question  of  the  plaintiflp's  right  to 
be  afterwards  decided,  that  the  point  appears  to  have  come 
under  consideration  of  the  Courts  of  equity :  (see  The  East 
and  West  India  Docks  and  Birmingham  Junction  Railway 
Company  v.  Gattke,  before  cited.) 

In  the  case  of  Regina  v.  The  London  and  North  Western 
Railway  Company  (a)  a  majority  of  the  Judges  of  the 
Queen's  Bench  were  of  opinion  that,  in  an  action  on  the 
Judgment  given  by  the  sheriff,  the  Company  sued  might, 
in  such  action,  try  the  claimant's  titk  to  compensation, 
though  the  compensation  had  in  fact  been  assessed,  and 
though  some  inconvenience  might  arise  from  such  a  course. 
IMr.  Justice  Coleridge^s  judgment  in  that  case  (in  which 
Lord  Chief  Justice  Campbell  and  Mr.  Justice  Wightman 
concurred)  reviewed  the  cases  in  equity.  The  Court 
quashed  the  verdict  of  the  jury,  which  had  found  that  a 
right  of  way  claimed  by  the  claimant  did  not  exist,  and 
had  not  been  proved,  and  that,  on  that  ground,  the  plaintiff 
had  not  sustained  any  damage,  but  had  also  found  a  certain 
amount  of  damage,  on  the  supposition  that  the  jury  were 
to  assume  the  existence  of  the  way.  The  Court  held  that 
the  jury  had  no  power  to  inquire  into  the  right,  but  were 
bound  to  assess  compensation  upon  the  supposition  that  it 
existed.  Mr.  Justice  Erie  differed  from  the  other  Judges, 
and  held  that  the  jury  had  power  to  inquire  into  the  right. 
In  commenting  upon  the  cases  of   The  East  and  Weit 

(a)  3  £.  &  B.  443. 
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1863.        India  Docks  and  Birmingham  Junction  Railway  Company  t. 
^^       Gattke  (a)  and  The  South  Staffordshire  Railway  Company 
»•  V.  Hall  (6),  Mr.  Justice  Erie  observes,  that  in  these  cases 

Station  AND  "it  is  laid  down  that  if  the  jury  on  the  inquisition  try  a 
Railway  Co.  question  of  right  oyer  which  they  have  no  jurisdictiony 
the  Company,  in  an  action  for  the  amoant  found  by  the 
verdict,  may  raise  for  trial  that  same  question  of  right,  and 
succeed  if  the  judgment  is  in  their  favour;"  and  he  adds, 
"  that  this  principle  so  expressed  is  correct,"  but  in  his  judg- 
ment required  *' further  explanation  to  define  what  questions 
are  within  the  jurisdiction  of  the  inquisition,  and  what  are 
not."  In  Chapman  Y,  The  Monmouthshire  Railway  and  Canal 
Company  (c)  this  Court  decided  in  accordance  with  the 
decision  of  the  majority  of  the  Court  of  Queen's  Bench  in 
Reyina  v.  The  London  and  North  Western  Railway  Com- 
pany (d).  In  Mortimer  v.  The  South  Wales  Railway  Com- 
pany (e),  Lonl  Campbell,  speaking  of  the  first  plea  in  that 
case,  which  was  in  efiect  the  same  as  the  first  plea  in  the 
present  case,  says  that  such  plea  was  a  good  plea.  That, 
however,  cannot  be  treated  as  an  express  decision  on  the 
point,  as  in  that  case  the  issue  on  the  plea  was  found  in 
favour  of  the  plaintiff,  and  the  case  turned  upon  an  objec- 
tion which  was  not  properly  raised  by  any  of  the  pleas 
there  pleaded. 

After  a  consideration  of  the  authorities,  we  have  come  to 
the  conclusion  that  the  defendants  are  not  precluded  fix>m 
denying  in  this  action  that  the  plaintifi^'s  interest  in  the 
messuages,  lands,  &c.,  was  at  all  damaged  or  injuriously 
affected.  Our  judgment,  therefore,  will  be  for  the  defend- 
ants upon  the  first  plea,  and  upon  the  issues  in  law  conse- 
quent thereon. 

(a)  3  Mac.  &  6.  115.  {d)  3  £.  &  B.  443. 

(b)  1  Sim.  N.  S.  373.  (e)  !£.&£.  375.  S8S. 

(c)  2  H.  &  N.  267. 


Bead 
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The  issues  in  law  raised  on  the  second  plea  admit  of  a        1863. 

different  consideration.     That  plea  simply  denies  that  the 

plaintiff  was  entitled  to  compensation  in  respect  of  the  v. 

Victoria 
damage  and  injury  to  an  amount  exceeding  SO/.     But  we    Station  akd 

think  that  that  plea  is  bad.  Such  a  plea  could  only  be  Railway  Co. 
good,  we  think,  where  the  compensation  claimed  does  not 
exceed  the  sum  of  ^01 1  see  8  &  9  Vict.  c.  18»  s.  68.  Here 
the  plaintiff  claimed  more  than  50L  On  that  plea,  and  the 
issues  in  law  consequent  upon  it,  our  judgment  will^  there- 
fore, be  for  the  plaintiff. 

Judgment  accordingly. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 


Woods  t;.  Foote.  ^**-  ^- 


E 


iRROR  on  a  bill  of  exceptions. — The  declaration  con-  Aoomposition 
tained  a  count  by  drawer  againstflcceptor  of  abill  of  exchange,  the  Bank- 
dated  the  10th  January,  1862,  for  payment  of  145/.  4«.  2d.  igeifm^e 
two  months  after  date;  and  also  a  count  on  accounts  stated,  debtorof^the 

Plea.— That  after  the  making  of  the  supposed  contracts,  2°®  P^.f°d 

o  * '^  his  creditors 

and  the  accruing  of  the  supposed  causes  of  action,  to  wit,  whose  names 

^  '^  *  were  thereunto 

on  the  10th  March,  1862,  the  defendant  then  being  a  debtor  subscribed 

and  seals 

unable  to  meet  his  engagements,  a  deed  was  made  and  affixed  of  the 
entered  into  between  the  defendant  and  divers  of  his  credi-  contained  a 

clause  that 
each  of  the  creditors,  coyenanting  for  his  acts  only,  should  at  aU  times  thereafter  indemnify 
the  debtor  from  and  against  every  bill  of  exchange,  promissory  note,  and  other  negotiable 
instrument  on  vhich  Sie  debtor  might  have  incurred  any  liability,  or  which  might  have 
been  indorsed  or  put  into  circulation  by  any  or  either  of  the  creditors. — Hddy  that  such  a 
covenant  was  unreasonable,  and  therefore  the  deed  was  not  binding  on  a  creditor  who  had 
not  executed  or  assented  to  it 
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1863.        ^^^  relating  to  his  debts  and  liabilities  and  his  release 
therefrom,  the  same  being  a  composition  deed  execoted  by 
the  defendant,  so  being  such  debtor,  within  the  tme  intent 
and  meaning  of  the  Bankruptcy  Act,  1861 ;  and  all  the  con- 
ditions mentioned  in  the  said  Act  in  that  behalf  were  observed 
so  as  to  render  the  said  deed  as  Talid,  effectual  and  binding 
on  all  the  creditors  of  the  defendant,  including  the  plaintiff, 
as  if  they  were  parties  to  and  duly  executed  the  same ;  and  a 
majority  in  number  representing  three-fourths  in  yalne  of  the 
creditors  of  the  defendant,  whose  debts  respectively  amounted 
to  lOL  and  upwards,  in  writing  assented  to  and  approved  of 
the  said  deed ;  and  the  execution  of  the  said  deed  by  the 
defendant  was  attested  by  an  attorney,  and  within  twenty- 
eight  days  after  the  execution  of  the  said  deed  by  the 
defendant,  the  same  was  produced  and  left,  being  first*duly 
stamped,  at  the  oflSce  of  the  Chief  Registrar  in  bankruptcy 
for  the  purpose  of  being  registered,  and  together  with  the 
said  deed  there  was  delivered  to  the^  said  Chief  Registrar 
such  affidavit  as  by  the  statute  in  such  case  made  is  in  that 
behalf  required ;   and  such  deed  before  registration  bore 
such  ordinary  and  ad  valorem  stamp  as  in  the  said  statute 
is  in  that  behalf  provided;  and  the  said  deed  was,  within 
twenty-eight  days  from  and  after  the  execution  thereof  by 
the  defendant,  duly  registered  in  the  Court  of  Bankruptcy, 
and  notice  of  the  filing  and  registration  of  the  said  deed 
was  duly  given  as  required  by  the  sdd  statute;  and  a  certi- 
ficate of  the  filing  and  registration  of  the  said  deed,  under 
the  band  of  the  Chief  Registrar  and  the  seal  of  the  Court 
of  Bankruptcy,  was  duly  granted  to  the  defendant,  which 
deed  was  and  is  in  the  words  and  figures  following,  that  is 
to  say : — 

*^  This  indenture,  made  the  10th  day  of  March  ajd.  1862, 
between  Adam  Clark  Foote,  of  &c.,  grocer,  of  the  one  part, 
and  the  several  persons  whose  names  are  hereunto  sob- 
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scribed  and  seals  affixed,  being  creditors  respectively  of  the 
said  A.  C.  Foote,  and  who  are  hereinafter  styled  *  the  credi- 
tors,' of  the  other  part :  Whereas  the  said  A.  C.  Foote  is 
justly  and  truly  indebted  to  the  said  several  creditors  in  the 
sums  set  opposite  to  their  names  in  the  schedule  hereunder 
written,  as  he  doth  hereby  admit  and  acknowledge.     And 
whereas  the  said  A.  C.  Foote,  being  unable  to  liquidate  the 
amount  of  such  several  sums  in  full,  hath  proposed  to 
the  said  creditors  to  pay  them  a  composition  of  7s.  6d.  in 
the  pound,  payable  by  the  under  mentioned  instalments, 
namely,  2«.  6d.  in  the  pound  on  or  before  the  10th  day  of 
April  next ;   the  like  sum  of  28.  6d.  in  the  pound  on  or 
before  the  10th  day  of  June  next;  and  the  further  sum  of 
2s.  6d.  in  the  pound  on  or  before  the  10th  day  of  September 
next,  the  payment  of  which  said  two  last  instalments  respec- 
tively to  be  secured  by  the  joint  and  several  promissory 
notes  of  tbe  said  A.  C.  Foote,  John  Reed  of  &c.,  and  John 
Fryer  of  &c.,  such  promissory  notes  to  be  given  to  the  said 
creditors  at  the  time  of  the  payment  of  the  first  instalment 
And  whereas  the  said  several  creditors  have  agreed  to  accept 
jBuch  composition  at  the  days  and  in  manner  aforesaid  in 
full  discharge  of  their  respective  debts,  and  in  testimony  of 
such  acceptance  to  enter  into  and  execute  these  presents : 
Now  this  indenture  witnesseth,  that  each  of  them,  the  said 
several  creditors,  doth  hereby  for  himself,  his  heirs,  execu- 
tors and  administrators,  covenant  and  agree  with  the  said 
A.  C.  Foote,  his  executors,  &&,  that  if  the  said  A.  d  Foote 
shall  pay  to  each  of  them,  the  said  several  creditors,  the 
amount  of  jlheir  respective  compositions  of  7s*  6dL  in  the 
pound  on  their  respective  debts  as  appearing  in  the  said 
schedule  hereunder  written,  that  is  to  say,  the  sum  of  2s.  6d. 
within  one  month  from  the  date  hereof,  and  the  two  further 
sums  of  2s.  6d.  each  within  three  and  six  months  respec- 
tively from  the  date  hereof;  and  also  upon  having  secured  to 
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X863.  them  die  psjinem  of  the  tfiokrtiQStabnenisaB  herein  bet^ 
meotioiiedy  eadi  erf*  theniy  the  said  crediton,  shall  and  wiD 
accept  the  same  in  foil  satiafiKtion  and  diadiaige  of  all  and 
singnlar  their  debts  and  daims  agunst  the  said  A.  C  FoolCy 
and  win  at  any  time  after  the  last  of  soch  payments  dudl  have 
been  made,  opon  the  request  and  at  the  costs  €f  the  said 
A.  C.  Foote,  execote  to  him,  his  execntorB,  &&,  a  good 
and  soflbnent  release  and  dischaige.  And  moreover  that 
each  of  them,  the  said  sereral  cseditors,  eadi  covenanting 
lor  his  and  their  own  acts  only,  shall  and  will  finom  time  to 
time  and  at  all  times  hereafter  save  hannleas  and  keep  in- 
demnified the  said  A.  C.  Foote,  his  executon,  &c.,  of,  fixim 
and  against  all  and  every  bill  of  exchange,  promiasoiy  note 
and  other  negotiable  instnnnent  on  which  the  said  A.  C. 
Foole  may  have  incurred  any  liability,  or  whidii  may  have 
been  indorsed  or  put  into  cireulation  by  any  or  either  of  the 
said  creditors.    In  witness  whereof,''  &c. 

Averments:  that  the  defendant  duly  paid  to  the  plaintifr 
and  his  said  other  creditors  the  said  composition  of  2s.  6d 
in  the  pound,  and  delivered  to  them  respectiTely  such  joiot 
and  several  promissory  notes^  as  in  the  said  deed  mentioned, 
for  the  remaining  instalments  of  the  said  composition,  sodi 
promissory  notes  being  payable  to  the  plaintiff  or  his  order, 
and  to  the  defendant's  said  other  creditors  respectively,  or 
their  order  respectively,  which  notes  have  not  yet  become 
payable  in  pursuance  of  and  according  to  the  said  deed 
And  that  he,  the  defendant,  has  done  aU  things  necessaiy 
on  his  part  to  render  the  said  deed  binding  on  the  plaintiff 
and  a  bar  to  this  acdon,  and  the  same  was  and  is  a  bar  to 
this  action. 

Replications. — first:  the  pldntiff  takes  and  joins  issue 
upon  the  defendant's  said  plea. 

Second. — To  the  defendant's  said  plea  so  far  as  it  relates 
to  the  alleged  payment  to  the  plaintiff  of  such  compodtioo, 
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and  the  alleged  delivery  to  him  of  such  promissory  notes  as        1863. 
in  the  said  plea  alleged :  the  plaintiff  says  that  he  has  not      ^^     ' 
In  ^ting  or  otherwise  assented  to  or  approved  of  the  said  o. 

deed,  and  has  not  accepted  the  said  composition  and  such 
promissory  notes,  or  either  or  any  of  them. 

Rejoinder  to  second  replication. — ^That  the  defendant  did 
pay  and  deliver  to  the  plaintiff  the  said  money  and  notes. 
— Issue  thereon. 

The  cause  was  tried  before  Bramwelly  B.,  at  the  London 
Sittings  after  last  Trinity  Term,  when  the  defendant  gave 
in  evidence  the  above  indenture,  which  was  executed  by 
a  majority  in  number  representing  three-fourths  in  value  of 
the  creditors  of  the  defendant  whose  debts  respectively 
amounted  to  lOZL  and  upwards.  All  the  requirements  of 
the  192nd,  193rd,  and  1 94th  sections  of  the  Bankruptcy 
Act,  1861,  had  been  fulfilled.  The  plaintiff  refused  to  sign 
the  deed,  or  accept  the  composition  or  the  promissory  notes. 
The  first  instalment  had  been  duly  paid,  and  the  promissory 
notes  had  been  duly  delivered  to  the  creditors  who  had 
signed  the  deed. 

The  learned  Judge  ruled  that  there  was  no  evidence  for 
the  jury  to  find  a  verdict  for  the  defendant  upon  the  issue 
joined  on  the  first  replication,  or  upon  the  issue  joined  upon 
the  rejoinder  to  the  second  replication,  and  he  directed  the 
jury  to  find  a  verdict  for  the  plaintiff.  Whereupon  the 
defendant's  counsel  tendered  a  bill  of  exceptions;  and  the 
case  was  now  argued  by  (a) 

Wehby  (with  whom  was  CHbhons),  for  the  defendant. — 
The  question,  in  substance,  is  whether  the  composition 
deed  is  a  bar  to  the  action ;  and  that  depends  upon  whether 
it  is  a  valid  deed  under  section  192  of  the  Bankruptcy  Act, 

(a)  Before  WigfOman^  J.,  WiUiams^  J.,  Crompton^  J.,  Byles^  J., 
Blackburn^  J.,  and  Keating^  J. 
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1861  (24  &  25  Vict  c.  134).  The  qoestions  on  which  its 
validity  depends  are,  first,  whether,  under  section  192,  it  is 
necessary  that  the  deed  should  contain  a  transfer  of  the 
debtor's  property ;  and,  secondly,  how  far  a  deed  in  con- 
formity with  that  section  is  binding  on  creditors  who  hare 
not  executed  or  assented  to  it  [Manisfy  said  that,  after 
the  recent  decisions  in  the  Court  of  Chancery  in  Lire 
Shtttle  (a\  In  re  Rawlins  (Jb)  and  In  re  fFoodhouse  (e),  he 
could  not  support  the  point  as  to  cessio  bononim.]  The 
Bankruptcy  Act,  1861,  contains  two  sets  of  clauses  relating 
to  arrangements  with  creditors.  The  first  begins  with  the 
185th  and  ends  with  the  191st  section,  and  is  headed,  *^  As 
to  change  from  bankruptcy  to  arrangement.''  Thoae  cdauses 
only  apply  where  there  has  been  an  adjudication  of  bank- 
ruptcy. The  other  set  of  clauses  begins  with  the  192nd 
section,  and  ends  with  the  200th,  and  is  headed,  '^  As  to 
trust  deeds  for  the  benefit  of  creditors,  oomposition^and 
inspectorship  deeds  executed  by  a  debtor."*  These  clanaes 
apply  where  there  has  been  no  adjadication  of  bankruptcy. 
The  192nd  section  provides  that  the  deeds  therein  men- 
tioned *^  shall  be  as  valid  and  e£Pectual  and  binding  on  all  the 
creditors  of  such  debtor  as  if  they  were  parties  theveto,  and 
had  duly  executed  the  same,"  provided  certain  conditions 
are  observed.  All  conditions  necessary  to  the  ^validity  of 
this  deed  have  been  fulfilled;  for  the  2nd  and  7th  are 
inapplicable,  there  being  no  trustee  and  no  cessio  bonorum. 
This  is  a  deed  ''entered  into  between  a  debtor  and  his 
creditors,  or  some  of  them ;"  and  it  relates  to  the^  debts 
or  liabilities  of  the  debtor,  and  his  release  therefirom.  It 
is  a  deed  which  all  the  creditors  might  have  executed ;  but 
if  it  were  necessary  that  they  should  do  so,  it  would  not  be 

(a)  Cor.  Lords  Jtisticef,*Nov.      22,  24,  and  Dec  6, 1862. 
24  and  Dec  6, 1862.  (6)  Cor.  Lord  ChanoeUor,  Jan. 

(h)  Cor.  Lords  Justices,  Nov.      21,  30, 1868. 
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a  deed  within  the  statute^  or  one  which  is  required  to  be 
registered;  for  the  statute  contemplates  a  deed  which  is 
not  only  not  executed  by  all  the  creditors,  but  to  which 
all  are  not  parties.  IfVittiamt,  J. — Must  not  the  deed  be 
with  respect  to  all  the  debtor's  liabilities,  though  it  may  be 
with  some  of  the  creditors  only  ?  fViphtman,  J. — The  cre- 
ditors covenant  with  the  debtor  that  if  he  "  shall  pay  to 
each  of  them  the  said  several  creditors,^  that  is,  the  creditors 
who  execute  the  deed,  *Hhe  amount  of  their  respective 
compositions,"  &c.,  they  will  accept  the  same  in  satisfaction 
of  their  debts.  The  engagement  should  be  to  pay  all,  not 
particular  creditors.]  The  197th  section  enables  all  the 
creditors  to  have  the  same  benefit  in  the  Court  of  Bank- 
ruptcy as  if  the  debtor  had  been  adjudged  a  bankrupt. 
[Blackburn,  J. — Suppose  the  plaintiff  wanted  the  promis- 
sory notes  of  the*  sureties,  and  the  defendant  refused  to 
give  them,  how  could  he  obtain  them  by  going  to  the  Court 
of  Bankruptcy  ?]  In  Walter  v.  Adcock  (a)  the  objection  to 
the  deed  was  that  there  was  no  assignment  of  the  debtor's 
property,  but  a  mere  covenant  by  him  to  pay  his  trade 
creditors  a  composition  on  their  debts.  There  Bramwell,  B., 
said  ''that  a  composition  deed  under  the  Bankruptcy  Act, 
1861,  to  be  binding  upon  creditors  who  have  not  executed 
it,  must  appear,  upon  the  face  of  it,  to  be  a  deed  of  which 
any  creditor  may  have  the  benefit,  and  may  execute  without 
repugnancy."  This  deed  satisfies  that  condition,  for  all  the 
creditors  may  have  the  benefit  of  it  by  executing  it.  As 
observed  by  Parke,  B.,  in  Larpent  v.  Bibby  (ft),  '*  in  all  cases 
of  a  conveyance  for  the  benefit  of  creditors  it  is  for  the 
distribution  of  the  estate  amongst  the  creditors,  parties  to 
the  deed."  [Crompton,  J. — Where  the  debtor's  estate  is 
administered  in  bankruptcy,  any  creditor  may  have  the 
benefit,  but  where  there  is  only  a  covenant  with  particular 
(a)  7  H.  &  N.  541.  (»)  6  H.  L.  481,  497. 
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creditors,  bow  b  a  creditor  who  is  no  party  to  the  deed  to 
obtain  any  benefit  ander  it?]  By  the  197th  scclioD  the 
Court  of  Bankruptcy  would  have  jurisdictioa  over  the 
estate  and  effects  of  the  debtor,  and  might  order  payment 
of  the  instalments  in  the  nature  of  diTidenda  In  Harris 
T.  Petm  (a),  Stuart^  Y.  C,  held  that  a  deed  of  as^mnent 
of  a  debtor's  effects,  in  trust  for  all  his  creditors  who  should 
assent  thereto  within  a  certain  time,  was  valid,  becaose,  as 
soon  as  it  was  executed  by  the  debtor  and  his  trustees,  aD 
his  creditors  were  entitled  to  come  in  and  receire  a  divi- 
dend* [BbtMum^  J.— Suppose  any  creditor  has  put  in 
circulation  bills  of  exchange  or  promissory  notes  upon  which 
the  debtor  has  incurred  liability,  and  he  is  sued  upon  them ; 
by  the  covenant  at  the  end  of  the  deed  every  creditor  who 
executes  it  becomes  liable  to  indemnify  the  debtor.   Cnm^ 

« 

toHf  J. — It  seems  to  me  most  unreasonable  that  a  creditor 
should  be  called  upon  to  execute  such  a  deed.  ByJes,  J.— 
The  effect  of  the  covenant  is  that  any  creditor  who  executes 
the  deed  makes  himself  liable  to  any  amount  upon  nego- 
tiable securities  put  in  circulation  by  the  creditors  and  to 
which  the  debtor  was  a  party.] 

Manisty  (with  whom  was  Murphy)   appeared  for  the        i 
plaintiff,  but  was  not  called  upon  to  aigue. 

WiGHTHAN,  J. — We  are  all  of  opinion  that  this  covenant 
is  one  by  which  a  creditor,  even  if  willing  to  accept  the 
composition,  could  not  be  expected  to  be  bound;  nor  b  it 
one  to  which  he  would  naturally  and  reasonably  expect 
that,  by  executing  the  deed,  he  would  render  himself  I 
liable.  The  Act  could  never  have  contemplated  that  a 
deed  containing  such  a  covenant  should  be  binding  on  the 
creditors  who  did  not  execute  it,  and  it  is  unreasonable  that 

(a)  31  L.  J.,  Chan.  552. 
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a  creditor  should  be  excluded  from  the  benefit  of  the  deed       1863. 

unless  he  becomes  a  party  to  such  a  covenant     Every      ^w^^ 

creditor  who  executes  the  deed  binds  himself  to  indemnify       _  »• 

•^         Foots. 

the  debtor  against  all  bills  of  exchange,  promissory  notes 
and  other  negotiable  securities  on  which  he  may  have 
incurred  any  liability,  or  which  may  have  been  indorsed  or 
put  in  circulation  by  any  of  the  creditors ;  and  it  seems  to 
us  that  a  covenant  by  which  a  creditor  is  bound  to  indemnify 
the  debtor  against  liabilities  of  an  unknown  and  uncertain 
amount,  whether  arising  from  the  failure  of  the  acceptor  or 
the  indorsees,  is  utterly  unreasonable.  Upon  that  ground 
alone,  without  entering  into  the  other  questions  which  have 
been  raised,  we  think  that  this  deed  connot  be  supported. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Smith  and  Another,  Assignees  of  the  Estate  and  Effects       pe5. 6. 
of  Whbrrv,  a  Bankrupt,  v.  Timms  and  Stanton. 

J.  HIS  was  an  appeal  against  the  judgment  of  the  Court  An  assign- 

_,       -      ment,  nndef 

of  Exchequer  in  discharging  a  rule  to  enter  the  verdict  for  pressure,  by 
the  plaintifiT,  pursuant  to  leave  reserved  at  the  trial.     The  to  certain 
case  stated  on  appeal  was  as  follows : —  S^the^wholo* 

Trover  by  the  assignees  of  a  bankrupt,  with  a  count  for  ^^J^  1^^ 
money  had  and  received.  with  a  sub- 

''  etantial  ex- 

ception, is  not  an  act  of  bankraptcy. 
Therefore,  where  a  trader,  under  p^ssure,  assigned  to  two  creditors,  who  were  aware  of 
his  insolyency,  his  household  furniture,  stock-in-trade,  and  goods,  chattels  and  effects  in  his 
dwelling-house,  which  on  their  sale  realized  193/.,  and  the  trader  also  had  book  debts  and  tea 
in  bond  of  the  value  of  dSl, : — Held,  in  the  Exchequer  Chamber  (afllnning  the  judgment  of 
the  Court  of  Exchequer),  that  the  assignment  was  not  an  act  of  bankruptcy. 
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Heas :  to  the  first  count,  not  goilty,  and  not  posseased : 
to  the  second  count,  never  indebted. — Issues  thereon. 

1.  The  pkiintifis  are  the  asagnees  of  £.  Wherry,  a  grocer, 
who  was  adjudicated  bankrupt  on  a  creditor's  petition  on 
September  lOth,  1860. 

2.  The  defendants  are  the  assignees  under  a  bill  of  sale, 
executed  by  the  bankrupt  on  June  27th,  1860,  of  property 
claimed  by  the  jdaintiis  on  the  ground  that  the  execution 
of  the  bill  of  sale  was  an  act  of  bankruptcy,  as  a  ''  fiaudn- 
lent  transfer,"  within  sect  67  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849. 

3.  The  defendant  Timms  had  lent  502.  to  the  bankropt 
in  November,  1858 ;  and  in  respect  of  that  loan,  and  of 
goods  supplied  in  the  course  of  business,  he  was,  at  the 
time  of  the  execution  of  the  bill  of  sale,  a  creditor  for  the 
sum  of  88L 

4.  The  defendant  Stanton,  on  the  13th  June,  1860,  lent 
the  bankrupt  80iL,  which  was  secured  by  a  promissory  note, 
payable  on  demand,  signed  by  the  bankrupt  and  two  other 
persons,  the  bankrupt  at  the  same  time  stating  that  he  would 
repay  the  money  on  the  1 9th  of  the  same  month. 

5.  Two  or  three  days  before  the  bill  of  sale  was  given, 
the  bankrupt,  being  much  pressed  for  money,  applied  to  the 
defendant  Urnms  for  a  further  loan,  and  shewed  him  a 
statement  of  his  afiairs,  by  which  he  represented  himself 
tp  be  worth  a  considerable  surplus,  after  payment  of  all  his 
debts.  Timms,  however,  before  making  any  further  advance, 
insisted  on  examining  for  himself  into  the  state  of  the  bank- 
rupt's affairs ;  and,  for  that  purpose,  he,  on  the  26th  June, 
came  from  London  to  Market  Deeping,  where  the  bankrupt 
lived.  He  there  made  an  investigation  which  satisfied  him 
that  the  bankrupt's  afEairs  were  in  a  (Uflerent  state  from 
what  he  had  represented  them  to  be,  and  that  there  was  a 
deficiency,  which  he  estimated  at  380/.     He  met  Stanton 
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for  the  first  time  at  the  bankrupt's,  and,  from  what  passed        1863. 
at  that  interview  between  the  two  defendants  and  the  bank-      ^''"*^ 

Smith 

rupt,  Stanton  came  to  the  conclusion  that  the  bankrupt's  ^'- 

Circumstances  were  in  a  state  of  hopeless  insolvency.  Timms 
then  proposed  that  the  bankrupt  should  give  theni  a  bill  of 
sale,  to  secure  the  amounts  owing  to  them  respectively,  to 
which,  after  some  pressure,  he  assented.  A  solicitor  was 
immediately  instructed,  and,  on  the  following  day^  the  bill 
of  sale  was  drawn  up,  and  executed,  and  put  in  force. 

6.  Before  the  bill  of  sale  was  prepared.  Wherry  and 
Timms  and  Stanton  went  over  Wherry's  stock  and  effects 
in  his  house,  and  were  satisfied  that  there  was  sufficient 
upon  the  premises  to  satisfy  their  debts. 

7.  The  bill  of  sale  bears  date  June  27th,  1860,  and  is 
firom  the  bankrupt  to  the  two  defendants.  After  reciting 
the  sums  owing  to  the  defendants  respectively  as  above 
mentioned,  it  witnesses  that  the  bankrupt  assigns  to  the 
defendants  ''  All  and  singular  the  household  furniture,  stock 
in  trade,  goods,  chattels  and  effects  whatsoever,  of  or 
belonging  to  him  the  said  Edward  Wherry,  and  which  are 
now  in,  about  or  upon  the  dwelling-house  now  in  bis  occu- 
pation: To  have,  hold  and  take  the  same  unto  the  defen- 
dants, '  their  executors,  administrators  and  assigns :"  Upon 
trust  to  sell  the  same  forthwith,  and  out  of  the  proceeds  to 
pay  the  expences  of  preparing  the  bill  of  sale  and  registering 
same,  and  of  the  sale,  and  the  rent  due,  and  in  the  next 
place  to  pay  themselves  their  respective  debts,  and  to  pay 
the  surplus  (if  any)  to  the  bankrupt. 

8.  The  bill  of  sale  is  executed  by  all  parties,  and  was 
duly  registered. 

9.  The  defendants  immediately  entered  into  possession 
of  the  property  so  assigned,  which  was  sold  by  auction  in 
the  course  of  the  following  week.    The  sum  realized  by  the 
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sale  was  (omitting  fractions  of  a  pound)  19SL,  which/after 
payment  of  the  auctioneer's  charges,  yielded  a  net  amount 
of  160Z.,  which  was  received^  and  has  been  retained  by  or 
on  behalf  of  the  defendants. 

10.  Wherry  was  made  a  bankrupt  on  the  6th  July,  1860» 
upon  his  own  petition,  but  the  bankruptcy  was  annulled, 
and  a  fresh  adjudication  made  on  petition  of  the  plaintiff 
Smith. 

11.  The  other  property  possessed  by  the  bankrupt  was 
his  book  debts,  some  tea  in  bond,  and  some  fixtniies.  The 
book  debts  were^  at  the  time  the  bill  of  sale  was  executed, 
represented  by  the  bankrupt  to  amount  to  the  sum  of  1622.; 
the  amount  appearing  on  the  balance  sheet  was  82/.,  and 
the  amount  subsequently  got  in  or  considered  good  was  68IL 
The  tea  was,  at  the  time  the  bill  of  sale  was  executed, 
yalued  by  the  bankrupt  as  worth  45/.  to  sell  in  the  shpp, 
and  would  have  fetched  that  amount  if  sold  in  a  regular 
way;  but  it  was  subject  to  charges  of  11/.  and  4/1  before  it 
could  be  bad  out  of  the  bonded  warehouse,  and  it  was  sold 
by  the  assignees  with  the  charges  upon  it  for  251  The 
balance  sheet  was  put  in  evidence,  and  it  appeared  that,  on 
the  17  th  October,  1859,  the  bankrupt  had  fixtures  which 
he  valued  at  20L  It  was  also  stated  that  the  bankrupt  was 
informed  the  defendants  had  left  sufficient  fixtures  to  pay 
the  rent,  and  that  under  the  bill  of  sale  they  sold  the 
stock  in  trade,  furniture,  fixtures  and  effects,  except  certain 
fixtures  which  they  left  upon  the  premises  to  pay  the 
rent 

12.  Besides  the  sums  of  881  and  80/.,  owing  to  the  two 
defendants  respectively,  the  amount  specified  in  the  bank- 
rupt's schedule,  and  sworn  to  by  him  as  owing  to  other 
creditors,  was  422/.,  consisting  chiefly  of  small  sums.  The 
amount  of  debts  proved  under  the  petition  was  203/. 
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IS.  At  the  trial,  at  the  Nottinghamshire  Spring  Assizes,  1863. 
1861,  the  learned  Judge,  Mr.  Justice  Cromptan^  nonsuited 
the  plaintiffs,  on  the  ground  that,  the  execution  of  the  bill 
of  sale  not  being  a  sale  of  all  the  bankrupt's  property,  and 
there  being  a  surplus,  was  not  of  itself  an  act  of  bankruptcy, 
but  reserved  leave  to  the  plaintiffs  to  move  to  enter  a 
verdict  for  a  sum  to  be  settled  between  the  respective 
counsel,  the  Court  to  be  at  liberty  to  draw  any  inferences 
of  fact 

WZ&  (with  whom  was  Bristawe)^  for  the  plaintiffs. — The 
bill  of  sale  was  an  act  of  bankruptcy.  It  was  a  conveyance 
of  all  the  bankrupt's  property,  for  though  the.  fixtures  are 
not  expressly  mentioned  in  it  they  would  pass  under  the 
words  <^  goods,  chattels  and  effects  :"  Piti  v.  Shew  (a). 
[^Blackburn,  J. — Property  which  sold  for  193/.  passed  under 
the  assignment,  and  property  to  the  amount  of  93/.  did  not 
pass.]  The  excepted  property  consisted  of  book  debts, 
which  could  only  be  realized  by  a  garnishment  process,  and 
tea  in  bond,  which  could  only  be  obtained  by  paying  15/. 
Even  if  the  book  disbts  were  of  the  value  stated,  the  necessary 
effect  of  conveying  away  all  other  available  property  was  to 
defeat  and  delay  creditors.  Under  the  67th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  fraud  in  fact  was 
not  essential  to  constitute  an  act  of  bankruptcy ;  the  test 
was  whether  the  assignment  necessarily  tended  to  defeat  or 
delay  creditors.  [Blackburn,  J. — Can  it  be  said  that  it 
neceisarily  has  that  effect  when  the  debtor  assigns  property 
of  the  value  of  196/1,  and  retains  property  of  the  value  of 
93/.  ?]  The  defendants,  having  ascertained  that  the  affairs 
of  the  bankrupt  were  in  a  different  condition  from  that 
which  be  represented,  and  that  he  was  in  a  hopeless  state 

(a)  4  B.  &  Aid.  206. 
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of  insolvency,  proceeded  to  examine  the  property  on  the 
premifiesy  and  having  ascertained  that  there  was  suffident 
to  satisfy  their  debts,  procured  an  assignment  from  him  of 
everything  thi|t  was  tangible.  [Blackburn,  J. — It  was  not 
an  assignment  of  all  the  bankrupt's  property,  or  all  with  a 
colourable  exception  of  part]  In  Stanger  v.  WSkms  (a). 
Sir  Jn  Bomitty  set  aside  an  assignment  of  property  bona 
fide  made,  upon  pressure,  by  a  trader  to  a  creditor,  the 
trader  being  either  insolvent  or  in  such  circamstanccs 
that  a  sale  of  the  effects  comprised  in  the  assignment 
would  render  him  insolvent,  and  both  parties  having  actual 
or  constructive  notice  of  the  state  of  hb  circomfitances 
In  that  case,  substantially,  all  the  debtor's  property  was 
assigned.  In  SmiA  v.  Cannon  {b)  and  Graham  v.  Chap- 
man  (c),  it  was  laid  down  that  the  necessary  consequence 
of  an  assignment  of  what  is  substantially  all  the  trader's 
property  is  to  defeat  and  delay  his  creditors,  and  that 
the  existence  of  a  surplus  does  not  prevent  it  having 
that  effect.  [fVtUiams,  J. — ^niih  v.  Cannan  does  not 
profess  to  alter  the  rule  laid  down  by  Lord  MixnffiM  in 
Warseley  v.  Dematias  (d)  and  Wihcn  v.  Day  (e).  Wight- 
man^  J. — Is  there  any  case  in  which,  where  a  real  and  sub- 
stantial part  of  the  trader's  property  has  not  been  included 
in  the  conveyance,  it  has  been  held  an  act  of  bankruptcy  7\ 
In  PennM  v.  Dawson  (/),  Jervis,  C.  J.,  in  summing  up,  said 
that  everything  that  was  tanj^ble  was  assigned  over,  except 
the  book  debts,  and  that  by  the  difficulty  in  collecting  them 
a  judgment  creditor  would  be  delayed,  instead  of  finding 
something  on  the  premises  on  which  he  could  levy.  [Btack-- 
bum,  J. — ^In  Grakann  v.  Chapman  the  deed  not  only  trans- 

• 

(a)  19  Bcav.  627.  (d)  1  Burr.  467. 

{h)  2  E.  &  B.  36.  (e)  2  Burr.  827. 

(c)  12  C.  B.  86.  (/)  18  C.  B.  355. 
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ferred  the  whole  of  the  trader's  property,  but  it  also  gave 
a  right  to  take  all  futai[e-«cquired  property,  even  though  it 
should  be  pDrchased  with  the  money  whidi  was  the  conndera- 
ttoQ  for  the  transfer,  so  that  the  deed  mmt  necessarily  have 
had  the  effect  of  delaying  creditors.    But  suppose  a  trader 
is  in  insolvent  drcumstanees  and  contemplating  bankruptcy, 
and  a  creditor  by  pressure  obtains  from  him  a  portion  of  his 
goods,  is  that  an  act  of  bankruptcy  ?]     It  would  be  a  ques- 
tion fiir  the  jury  whether  the  necessary  effect  was  to  defeat 
and  delay  creditors.     [ffi^Uman,  J. — The  result  of  the 
authorities  is,  that  where  there  is  a  conveyance  of  the  whole 
of  a  trader's  property,  or  of  the  whole  with  only  a  colourable 
exception,  that  is  an  act  of  bankruptcy ;  but  where  there  is 
a  conveyance  under  pressure  of  part,  though  only  a  small 
part  remains,  that  is  not  an  act  of  bankruptcy.]  An  assign- 
ment  of  a  trader's  property  with  the  exception  of  a  real  and 
substantial  part  is  not  necessarily  an  act  of  bankruptcy, 
because  it  may  be  the  means  of  enabling  him  to  go  on  with 
his  trade,  and  so  the  transaction  may  be  beneficial  ibr  his 
creditors :  PenneU  v.  Reynolds  (a).   That  cannot  apply  here, 
for  no  one  could  obtain  any  benefit  from  the  assignment 
but  the  two  creditors  to  whom  it  was  made.     The  true 
criterion  is  not  whether  the  necessary  effect  of  the  deed  is 
to  stop  the  trade,  but  to  defeat  and  delay  creditors :  Hall 
V.  AUfmU{b). 

Hayesy  Serjt.  (with  whom  was  Bridge)^  for  the  defendant 
— Recent  decisions  establish  this  principle,  that  an  assign- 
ment of  the  whole  of  a  trader's  property,  or  of  the  whole 
with  only  a  colourable  exception,  which  is,  in  effect,  an 
assignment  of  the  whole,  is,  of  itself,  an  act  of  bankruptcy. 
But  in  the  case  of  an  assignment  of  a  trader's  property 

(a)  11  C.  B.,  N.  S.  709.  (6)  18  C.  B.  505. 
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1868.  with  a  substantial  exception,  in  order  to  defeat  die  deed 
fraud  must  be  proved  Where  a  tracer  in  insolTent  drcimi- 
stances,  under  pressure,  pays  a  creditor  for  a  laige  amount, 
that  must,  to  some  extent,  defeat  and  delay  the  other 
creditors;  but,  to  invalidate  the  transaction,  there  most 
be  actual  fraud,  or  fraud  as  against  the  bankrupt  kw.  No 
case  can  be  cited  in  which  an  assignment,  under  pressure, 
of  part  of  a  trader's  property  has  been  held  an  act  of  bank- 
ruptcy. PenneU  ▼.  BeynMs  (a)  is  an  authority  in  point — 
He  was  then  stopped  by  the  Court 

WUtif  in  reply,  cited  Young  ▼.  Waud  (ft). 

WiGHTMAN,  J. — We  are  all  of  opinion  that,  in  this  case, 
a  substantial  part  of  the  trader's  property  was  excepted  from 
the  operation  of  the  deed  of  assignment     No  doubt  an 
assignment  of  the  whole  of  a  trader's  property  is  an  act  of 
bankruptcy,  because  the  necessary  effect  of  it  is  to  defeat 
and  delay  his  creditors.     For  the  same  reason  an  assign- 
ment, with  a  colourable  exception  of  part  only,  is  an  act  of 
bankruptcy,  for  it  is,  in  effect,  an  assignment  of  the  whole. 
In  the  present  case,  however,  the  portion  omitted  was  not 
merely  a  colourable  exception,  because  it  appears  that  it 
produced,  when  realised,  about  one-third  of  the  whole  of 
the  trader's  property.     It  must,  therefore,  be  taken  as  an 
assignment  of  a  part  only  of  the  property ;  and  that  was 
assigned  under  pressure.     It  has  been  decided  in  several 
cases  that  a  bon&  fide  assignment  by  a  trader  of  part  of  his 
property  in  consequence  of  pressure,  is  not  an  act  of  bank- 
ruptcy.    The  case  of  PenneU  v.  BeynoldM  is   a  decisive 
authority  on  that  point,  for  it  was  there  laid  down  tha^  *'if 
there  be  an  assignment,  not  of  the  whole,  but  with  a  real 

(a)  11  C.  B.,  29.  S.  709.  (h)  S  £xdi.  221. 
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and  substantial  exception,  in  the  absence  of  fraud  that  will 
not  be  an  act  of  bankQiptcy."    That  is  a  general  proposi*       ^ 
tion,  and  is  in  accordance  with  the  established  rule  of  law,  9. 

TiMllS. 

and  therefore  we  think  that  the  judgment  of  the  Court 
below  ought  to  be  affirmed. 

Judgment  affirmed. 
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breaclies  of  a  fEurming  agreement, 
after  plea,  and  before  issae  joined, 
it  was  ordered  that  the  costs  of  the 
reference  should  abide  the  eyent. 
The  arbitrators  found,  as  to  one 
breach,  that  the  plaintiff  had  sus- 
tained damages  to  the  extent  of  16«., 
and  on  all  other  points  substantially 
in  the  defendant's  fieiYOur. — Held, 
that  the  plaintiff  was  not  entitled 
to  any  costs  of  the  reference :  as  the 
event  was  not  in  his  favour,  and, 
there  bein^  no  issues,  the  costs  were 
not  apportionable.  Kelcey  v.  Stupples, 
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ASSAULT. 

Siffht  of  British  Subject  to  maintain 
Action  against  another  British  Sulh 
ject  for  Assault  committed  in 
Foreign  Country,  where  Proceed- 
ings  have  been  taken,  and  are 
pending  in  that  Country, 

A  British  subject  may  maintain, 
in  the  Courts  of  this  country,  an 
action  against  another  British  sub- 
ject for  an  assault  committed  in  a 
foreign  country,  notwithstanding 
proceedings  have  been  taken  at  his 
instance,  and  are  pending,  in  a  Court 
of  that  country  in  respect  of  the 
same  assault  and  battery. 

To  an  action  for  assault  and  false 
imprisonment  thedefendant  pleaded : 
^-First :  (except  as  to  the  imprison- 
ment), that  the  trespasses  were  com- 
mitted at  Naples,  and  that  the 
plaintiff  and  defendant  resided  there 
and  were  amenable  to  the  laws  there 
in  force:  that  proceedings  were 
taken,  at  the  instance  of  the  plaintiff, 
before  the  Judge  of  a  certam  Court 
at  Naples,  according  to  the  articles 
of  the  penal  procedure  laws  of  that 
country ;  and  that  according  to  the 


law  of  that  countiy  the  defenduit 
was  not  liable  to  be  sued  by  the 
plaintiff  in  any  civil  action,  or  other 
proceedings,  to  recover  damages  for 
the  alleged  trespasses,  nor  liable  to 
any  other  proceedings  in  respect  of 
the  trespasses  except  those  taken 
and  instituted  under  the  laws  afore^ 
said,  and  which  were  still  pending 
and  undetermined  in  the  said  Court 
at  Naples.— Secondly :  (except  as 
to  the  imprisonment),  that  according 
to  the  law  of  Naples  the  defendant 
was  not  liable  to  be  sued  by  the 
plaintiff,  and  he  could  not  recover 
any  damages  in  a  civil  action,  or 
other  proceeding,  for  the  alleged 
trespasses  until  the  defendant  had 
been  condemned  and  found  guiltj  of 
those  trespasses,  or  some  part  there- 
of, in  the  said  penal  proceedings 
which  were  still  pending  and  unde- 
termined.— Thirdly:  (as  to  theim- 
{msonment),  that  according  to  the 
aw  of  Naples  the  defendant  was 
liable  to  certain  penal  proceedings 
for  the  said  imprisonment,  if  not 
authorized  by  the  law  of  the  country ; 
and  that,  according  to  the  law  of 
the  country,  no  civu  action,  or  other 
proceedings,  could  be  maintained  to 
recover  damages  for  the  impiisoQ- 
ment,  if  illegal,  until  after  the  de- 
fendant had  been  condemned  aad 
found  guilty  of  the  illegal  imprison- 
ment in  such  penal  proceeding ;  and 
that  the  defendant  had  not  beai 
condemned  in  such  penal  proceed- 
ings, nor  had  the  plaintiff  taiken  any 
such  penal  proceedings  against  the 
defendant,  or  endeavoured  to  procure 
him  to  be  condemned  or  found  guilty 
of  the  said  imprisonment. — Held, 
that  the  meaning  of  the  first  plea 
was  that  proceedings  had  been  taken 
and  were  pending,  at  the  instance 
of  the  plaintiff,  in  the  NeapoUtan 
Court,  and  that  except  those  pro- 
ceedings none  could  there  be  taken ; 
and  if  so,  the  plea  did  not  negative 
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that  those  were  proceedings  in  which 
a  compensation  or  damages  might 
be  recovered,  and  therefore  the  plea 
was  bad. 

Seld^  that  the  second  and  third 
pleas  were  also  bad,  for  they  disclosed 
mere  matter  of  procedure,  to  be 
goTemed  by  the  lex  fori;  since  they 
assumed  that  the  acts  complained 
of  were  the  subject  of  civil  proceed- 
ings in  Naples  to  recover  damages ; 
but  that  as  a  preliminary  there  must 
be  apenal  proceeding  and  conviction. 
Meld  also,  in  the  Exchequer  Cham- 
ber (affirming  the  judgment  of  the 
Court  of  Exchequer),  that  the  first 
plea  did  not  contain  any  averment 
that  damages  might  not  be  recovered 
by  the  law  of  Naples  for  the  alleged 
trespasses,   and    ¥nithout    such    an 
averment  it  must  be  taken  as  iigainst 
the  defendant  that  they  might ;  and 
if  80,  the  question  was  one  of  proce- 
dure merely,  and  governed  by  the 
lex  fori;  and  there  was  nothing  .to 
oust  the  jurisdiction  of  the  English 
Courts  to  entertain  an  action  to 
recover  damages. 

Meld,  also,  that  a  British  subject 
may  maintain  an  action  in  this 
country  against  another  British  sub- 
ject to  recover  damages  for  an  assault 
and  battery  committed  in  a  foreign 
country;  although  by  the  law  of 
that  country  no  damages  are  re- 
coverable for  such  trespasses: — Per 
Wtghtman,  J. 

jfleld  also,  in  the  Exchequer 
Chamber  (affirming  the  judgment  of 
the  Court  of  Excnequer),  that  the 
second  and  third  pleas  were  bad, 
since  they  merely  disclosed  an  ob- 
jection to  procedure  which  must  be 
determined  by  the  lex  fori,  not  the 
lex  loci;  that  in  effect  the  second 
plea  amounted  to  no  more  than 
auter  action  pendant  in  a  foreign 
country.    Scott   v.  Lord  Seymour, 
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ASSESSED  TAXES. 

Meaning  of  Words  "  Beside  or  Be'* 
in  43  Geo.  8,  e.  161,  ss.  25,  27. 

The  words  "  reside  or  be,"  in  the 
Assessed  Taxes  Act,  48  Geo.  8,  c. 
161,  ss.  25,  27,  do  not  necessarily 
mean  "  dwell "  or  "  sleep."  Section 
27  imposes  the  obligation  upon  one, 
who  in  person  carries  on  business,  to 
make  a  return  in  the  parish  in  which 
his  place  of  business  is  situate, 
whetner  he  sleeps  there  or  not,  of 
articles  liable  to  duty  kept,  but  not 
returned,  elsewhere. 

One  penalty  only  is  incurred  by 
the  omission  in  any  one  year  to 
return  several  lists,  and  to  make  the 
return  in  several  places.  ^[%tf 
Attorney  General  v,  M'Lean,      760 

ASSIGNMENT. 


See  Lessor  akd  Lebsse,  (2). 

ATTACHMENT. 
See  ATTOSNsr. 

ATTOBNET. 
See  Maitdahus. 

PaTMEXT     07      MOKET      IKTO 
COUBT. 

Neglect  to  Shea  Cause  against  Bute 
to  Answer  Matters  of  J^ffidavit. 

When  an  attorney  does  not  ap- 
pear to  shew  cause  against  a  rule 
calling  on  him  to  answer  the  matters 
of  an  affidavit,  the  Court  will  make 
the  rule  absolute  to  answer  within  a 
certain  time,  and  in  default  that  an 
attachment  issue  against  him,  and 
also  that  he  be  struck  off  the  roll. 
In  re  Wbrman,  630 

ANNUITr. 
See  Bekt  Chaegb. 
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BANEEB. 


BAITKEUPT. 


AT7CTI0N. 
See  Bent. 

AUCTIONEEB. 
See  Ikt£bplea.dsb,  (1). 

BANKEB. 

See  Statute  of  LmiTATioKS,  (3). 

Implied  Contract  to  Indemnify  against 
Acceptance  upon  Production  of 
properly  endorsed  Bill  of  Lading, 

The  defendant,  a  merchant  at 
Newcastle,  was  a  customer  of  the 
plaintiffs,  bankers  at  Newcastle, 
whose  London  agent  was  the  Union 
Bank.  H.,  a  merchant  at  Wolgast 
in  Prussia,  wrote  to  the  defendant 
stating  that  he  was  inclined  to  con- 
sign to  him  a  cargo  of  wheat,  and 
asking  for  how  much  and  at  what 
date  the  defendant  would  open  for 
him  a  credit  in  London.  The  de- 
fendant wrote  in  reply : — "  Tou  may 
draw  against  transmittal  of  bill  of 
lading  at  dO«.  to  82«.  per  quarter  in 
advance  for  your  best  yellow  wheat 
on  our  account  at  14  days,  1,  2,  or  3 
months  date,  on  the  Union  Bank  of 
London."  H.  afterwards  wrote  to 
the  defendant,  stating  that  he  was 
about  to  consign  to  him  8320 
scheffels  of  wheat  shipped  by  the 
vessel  "Anna,"  Captain  K.:  and 
that  he  annexed  duplicate  bill  of 
lading.  On  the  same  day  H.  wrote 
to  the  Union  Bank  stating  that  he 
had  drawn  on  them  six  b^  of  ex- 
change for  4002.  each,  for  account  of 
defendant.  The  Union  Bank,  having 
no  instructions,  sent  the  letter  to 
plaintiffs.  Messrs.  B.  and  C.  after- 
wards presented  to  the  Union  Bank 
for  acceptance  six  bills  of  exchange 
for  400/.  each  drawn  and  indorsed  by 
H.,  together  with  a  paper  writing 


purporting  to  be  a  bill  of  lading  in- 
dorsed by  H.  in  blank.  The  plaintife 
having  sent  to  the  defendant  the 
letter  which  H.  addressed  to  the 
Union  Bank,  the  defendant  came  to 
the  plaintifBB*  bank  and  had  some 
conversation  with  the  manager  re- 
specting the  cargo  of  wheat  supposed 
to  have  been  shipped  by  H.,  when 
defendant  said  ''it  was  a  laige 
amount  and  that  they  must  omy 
accept  against  the  biU  of  lading." 
The  defendant  then  wrote  to  the 
plaintiffs  as  follows  :^'' We  shall 
feel  obliged  by  your  requesting  the 
Union  Bank  of  London  to  aoc^t 
the  drafts  of  Mr.  H.,  of  Wolgast, 
for  2400/.  against  properly  indorsed 
bill  of  kding  of  8320  scheffels  of 
wheat  per  '  Anna,'  F.  K.  master,  on 
our  account."  The  Union  Bank,  at 
the  request  of  the  plaintiff  accepted 
the  drafts,  and  the  plaintiff  debited 
the  defendant  with  the  amount. 
Before  the  drafts  became  due,  it  was 
discovered  that  the  bill  of  lading 
was  forged,  and  that  no  cargo  was 
shipped  on  board  the  **  Anna."  H. 
was  afterwards  convicted  of  uttering 
a  forged  bill  of  lading.  The  Union 
Bank  having  paid  the  bills  and 
debited  the  plainti£^  with  the 
amount: — Held,  that  the  plaintifis 
were  entitled  to  recover  the  amount 
from  the  defendant  on  an  implied 
contract  to  indemnify  them.  Woods 
and  others  v.  Tkiedemann^  478 

BANKEUPT. 

See  Httsbaih)  kkd  Wife. 
Iksolveitt  Debtob. 
Lessob  Avn  Lessee,  (2.) 

(1).  Composition  Deed  under  "The 
Bankruptcy  Act,  1861,"  contain' 
ing  Covenant  by  Creditors  to  in* 
demnify  Debtor  against  any  nego" 
tiahle  Instrument  on  which  ke  might 
have  incurred  LitUnlity. 


BANKEXJPT. 
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A  composition  deed,  under  the 
Bankruptcy  Act,  1861,  made  between 
a  debtor  of  the  one  part  and  his 
creditors  whose  names  were  there- 
unto subscribed  and  seals  alEaed  of 
the  other  part,  contained  a  clause 
that  each  of  the  creditors,  coyenant- 
ing  for  his  acts  only,  should  at  all 
times  thereafter  indenmif  j  the  debtor 
from  and  against  every  bill  of  ex- 
change, promissory  note,  and  other 
negotiable  instrument  on  which  the 
debtor  might  have  incurred  any 
liability,  or  which  might  have  been 
indorsed  or  put  into  circulation  by 
any  or  either  of  the  creditors. — 
Held^  that  such  a  covenant  was 
unreasonable,  and  therefore  the  deed 
was  not  binding  on  a  creditor  who 
had  not  executed  or  assented  to  it. 
Woadg  V.  FooU,  841 

(2).     Deed  of  Arrangement  for  the 
benefit  of  9t^h  Creditors  as  shall 
execute  it  within  a  certain  specified 
.  Time. 

A  deed  of  assignment  by  a  debtor 
of  his  estate  and  effects  for  the 
benefit  of  such  creditors  as  shall 
execute  it  within  a  certain  specified 
time,  is  not  valid  within  the  192nd 
section  of  the  Bankruptcy  Act,  1861, 
and  the  certificate  of  registration  of 
such  a  deed  is  no  protection  to  the 
debtor  under  the  198th  section. 
Dewhurst  v.  Kershaw^  726 

(3).  Deed  of  Arrangement  "between  a 
Debtor  and  his  Creditors,  not  regis- 
tered under  the  194ith  section  of 
the  Bankruptcy  Act,  1861. 

The  194th  section  of  the  Bank- 
ruptcy Act,  1861,  applies  not  only 
to  deeds  which  comply  with  and  are 
framed  under  the  192nd  section; 
but  to  every  deed  whatever  which  is 
or  professes  to  be,  or  is  obviously  on 
the  face  of  it,  intended  to  be  a  'deed 
of  arrangement  between  a  debtor  and 
the  whole  body  of  his  creditors. 


Every  such  deed,  therefore,  which 
is  not  registered  in  the  Court  of 
Bankruptcy,  under  the  provisions  of 
the  194th  section,  is  inadmissible  in 
evidence. 

A  deed  of  composition  piurported 
to  be  entered  into  between  a  debtor 
and  the  creditors,  who  executed  the 
deed,  and  the  said  creditors  (stated 
therein  to  be  or  represent,  at  the 
least,  three-fourths  in  value  of  the 
creditors)   in  consideration  of  the 

Sayment  of  a  composition,  which  the 
ebtor  covenantea  to  pay  to  them 
by  two  instalments  on  specified  days, 
released  their  debts.  It  did  not  ap- 
pear whether  all  the  creditors,  or 
what  proportion  of  them  in  number 
and  value  executed  the  deed.  In 
an  action  by  one  of  the  executing 
creditors  against  the  debtor,  the  deed 
of  composition  being  offered  in  evi- 
dence by  the  defenduit  in  support  of 
a  plea  of  release  i^Jffeld,  that  this 
was  a  deed  intended  to  be  executed 
by  or  binding  on  the  whole  body  of 
creditors,  and  that  being  unregis- 
tered it  could  not  be  given  in  evi- 
dence.   Hodgson  v.  WiglUman,  810 

(4).  Assignment  by  Trader  in  Insol- 
vent circumstances  of  his  JSstate 
and  ^Effects,  with  a  substantial 
Exception, 

An  assignment,  under  pressure, 
by  a  trader  to  certain  creditors,  not 
of  the  whole  of  his  property,  but 
with  a  substantial  exception,  is  not 
an  act  of  bankruptcy. 

Therefore,  where  a  trader,  under 
pressure,  assigned  to  two  creditors, 
who  were  aware  of  his  insolvency, 
his  household  furniture,  stock-in- 
trade,  and  goods,  chattels  and  effects 
in  his  dwelling-house,  which  on  their 
sale  realized  193/.,  and  the  trader 
also  had  book  debts  and  tea  in  bond 
of  the  value  of  93/. : — JSeld,  in  the 
Exchequer  Chamber  (affirming  the 
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judgment  of  the  Court  of  Exche- 
quer), that  the  assignment  was  not 
an  act  of  bankruptcy.  Smith  and 
Another^  Assiqneet  of  the  Estate  and 
Effects  of  Wherry^  a  Bankrupt,  v. 
SXmme,  849 

(5).  Prosecution  of  Adjudication  in 
Chunty  Courts  where  Debts  exceed 
800/. 

Where  the  Begistrar  of  the 
County  Court  of  the  district  in 
which  a  debtor  is  in  gaol,  upon 
being  satisfied  that  his  debts  do  not 
exceed  8002.  has,  under  the  101st 
section  of  the  Baxikruptcy  Act,  1861, 
made  an  order  of  adjudication  in 
bankruptcy,  and  directed  that  it  shall 
be  prosecuted  in  the  County  Court 
for  the  district  in  which  the  debtor 
had  resided  for  the  previous  six 
months,  the  latter  Court  has  juris- 
diction notwithstanding  it  should 
turn  out  that  the  debts  in  fiict  ex- 
ceed 800/.    In  re  Harrison,       819 

• 

BABGAIN  AND  SALE. 
See  Tbust. 

BILL  OF  EXCHANGE. 

See  BAinosB. 

Pbomissobt  Notb. 
Tekdob  akd  Yindee,  (1). 
TJsrBT. 

BILL  OF  SALE. 
/SmWabbaktt. 


BBOEEB. 

See  Shipbbokeb. 

BUILDING  SOCIETY. 
See  Fbokissoby  Notb,  (1). 


CAPIAS  AD  8ATISFACIEN. 
DUM. 

See  Htjsbabd  abd  Witb. 

CABBIEB 
See  CoBsieBOB  avd  CoHSieBXi. 

CHABTEB-PABTY. 
See  Demvbbagb,  (1),  (2). 

Signature  by  Agent  of  Charter^ 
Party  professing  in  the  body  of  it 
to  be  made  between  Shipowner  and 
Freighter, 

To  a  declaration  on  a  charter- 
party,  alleging  as  a  breach  a  refusal 
by  the  defencumts  to  load  a  cargo, 
the  defendants  pleaded  as  an  equi- 
table defence  that  they  entered  into 
the  charter-party  solely  as  agents  for 
A.  D.  and  Co.,  and  t)iat  when  the 
defendants  siraed  the  charter-party 
it  was  agreed  and  understood  b^ 
tween  the  plaintiff  and  the  defend- 
ants that  the  defendants  were  only 
to  sign  the  charter  as  such  agents, 
as  to  bind  A.  D.  and  Co.,  and  were 
not  to  make  themselyea  liable  as 
principals  for  the  performance  of  the 
charter:  that  they  signed  as  fol- 
lows:— "For  A.  D.  and  Co.,  of 
Messina,  H.  and  Co.,  agents,*' — the 
defendants  and  the  plaintiff  boni  fide 
belieying  at  the  time  the  charter  was 
made,  that  the  defendants  having  so 
signed  would  not  be  liable  to  be  sued 
on  the  charter,  notwithstanding  the 
charter  in  the  body  thereof  professed 
to  be  made  between  the  plaintiff  as 
owner  of  the  one  part  and  the  de- 
fendants as  freighters  on  the  other: 
that  the  defendants  had  power  to 
bind  A.  D.  and  Co.,  and  that  the 
plaintiff  was  inequitably  taking  ad- 
yantaee  of  the  mistake  in  drawing 
the  charter: — Held,  in  the  Ssdie- 
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qaer  Chamber  (affirming  the  judg- 
ment of  the  Court  of  Exchequer), 
that  the  plea  showed  a  good  equit- 
able answer  to  the  action. 

And  per  WilleSj  J. — Semhle,  that 
the  plea  was  a  good  answer  at  law. 
Wake,  Executor  of  T.  Wilkinson^  v. 
T.   W,   Harrop  and  J!  O,  Sarrop, 
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COMMON  LAW  PEOCEDTJEE 
ACT,  1852. 

See  IffniT  OP  Summons,  (1),  (2). 


COMMON  LAW  PEOCEDUEE 
ACT,  1854. 

See  Ikspeotioit  op  Documents. 
Iktebbogatobies. 
Mandamus. 

COMMON  LAW  PEOCEDUEE 
ACT,  1860. 

See  Qbant  op  Abms. 
Intebpleadeb,  (1). 

CONSIGNOE  &  CONSIGNEE. 

lAahility  of  Master  for  Misdelivery 
cf  Goods  of  Different  Weighty 
Shipped  hy  one  Consignor  for  two 
Consignees,  and  not  identified  in 
the  Bill  of  Lading, 

A  flour  Company  abroad  shipped 
on  board  a  vessel,  of  which  the  de- 
fendant was  master,  1676  bag's  of  rje 
meal,  some  of  which  weighed  twelve 
etone  each  and  some  eight  stone  each. 
They  were  shipped  from  lighters,  all 
mixed  together,  and  the  master  knew 
nothing  of  their  relative  capacity. 
The  master  signed  two  bills  of  lading, 
one  for  1200  bags  and  the  other  for 
467  bags,  deliverable  to  order.  The 
latter  bill  of  lading  was  for  467  bags 
rye  meal,   gross   35  tons,  9  cwt., 

VOL.  I.— H.  Ac.  L  L  L 


and  at  the  foot  of  it  was  "  contents 
unknown  and  not  responsible  for 
weight.*'  The  bags  were  all  marked 
alike,  and  no  means  were  taken  to 
identify  by  marks  in  the  bills  of  la- 
ding anv  particular  bags,  and  there 
was  nothing  on  the  face  of  the  bills 
of  lading  from  which  the  master  could 
see  that  they  were  intended  for  dif- 
ferent consignees.  When  the  ship 
arrived  the  defendant  by  mistake  de- 
livered to  the  plaintiff  who  was  con- 
signee of  467  bags  of  twelve  stone 
each,  several  bags  which  weighed 
only  eight  stone.— Held,  in  the  Ex- 
chequer Chamber,  that  the  master 
was  responsible  for  the  non-delivery 
of  467  bags  of  the  proper  weight. 
Bradley  v.  Dunipace,  621 


CONTINGENT  EEMAINDEE. 
See  Devtbe,  (2). 

CONTEACT. 
See  Yendob  and  Vendee,  (1),  (2). 


COPTEIGHT. 

Unattested  Assignment  of  a  Dramatie 
Piece  after  54  Oeo.  3,  c,  156,  and 
before  5^6  Vict.  c.  45. 

Held,  in  the  Exchequer  Chamber 
(reversing  the  judgment  of  the  Court 
of  Exchequer),  that  an  assignment  of 
copyright  made  after  the  64  Geo.  3, 
c.  156,  and  before  the  6  &  6  Vict, 
c.  45,  need  not  be  attested.  Cum- 
berland y,  Copeland,  194 

COSTS. 

See  Abbitbation. 

(1.)  Of  Examination  of  Witness 
about  to  go  Abroad,  where  Depo* 
sitions  are  not  used  at  the  Trial, 

EXCH. 
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CUSTOM. 


DEMISE. 


The  costs  of  examination  upon  in- 
terrogatories under  the  1  Wm.  4, 
c.  22,  of  a  witness  about  to  go  abroad, 
will  not  be  allowed  as  costs  in  the 
cause  where  the  depositions  are  ren- 
dered useless  by  the  subsequent  at- 
tendance of  the  witness  at  the  trial. 
BidUy  and  others  y.  Sutton,         741 


(2).  Meaning  of  Term  ^^  recover*^  in 
13  ^  14  Vict.  0.  61,  s.  11. 

Where  a  defendant  pays  money 
into  Court,  which  the  plaintiff  ac- 
cepts in  satisfaction  of  his  claim,  he 
"recovers"  the  amount  within  the 
meaning  of  the  13  &  14  Vict.  c.  61, 
B.  11,  which,  in  certain  cases,  deprives 
a  plaintiff  of  costs  if  he  "  shall  re- 
cover a  sum  not  exceeding  20^." 
JParr  and  Another  v.  LUlicrap^    616 


COtTNTT  COUET. 

See  Bankbupt,  (5). 
Pbohibition. 


CUSTOM. 
See  Ship  Bbokbe,  (1),  (2). 

(1).  Attachment  of  Debt  due  from 
Defendant  to  third  J^erson  in 
JPlaint  entered  in  Lord  M.ayor^% 
Court  of  the  City  of  London, 

A  custom  of  the  city  of  London, 
on  a  plaint  being  entered  in  the  Lord 
Mayor's  Court,  to  attach  a  debt  due 
to  the  defendant  from  a  third  person, 
upon  his  being  found  within  the  juris- 
diction, though  none  of  the  parties 
are  citizens  or  resident  in  the  city, 
and  neither  the  original  debt  nor 
that  due  from  the  garnishee  accrued 
within  the  city  is  void  in  law,  Chx 
and  Others  v.  The  Lord  Mayor,  Al- 
dermen, and  Common  Councillors  of 
the  City  of  London,  838 


(2).  Ar  ike  Breemen  and  OiHzent 
of  a  Town,  on  a  particular  Dag,  to 
enter  on  a  Close  for  the  purpose  of 
Sorse  Racing. 

A  custom  for  the  freemen  and  citi- 
zens  of  a  town,  on  a  particular  day 
in  the  year,  to  enter  upon  a  close, 
for  the  purpose  of  holding  horse  ra- 
cing thereon,  is  a  good  custom,  and, 
in  pleading  it,  it  is  not  necessary  to 
aver  that  the  particular  day  was  a 
seasonable  time.     Maunsey  v.  J«- 


may, 
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CUSTOMS,  OFFICEE  OF. 
See  Stjccessiok  Dtttt  Act,  1853. 

DAMAGES. 

Where  Apprentice   unlawfully  quits 
his  Service. 

Where  there  is  a  contract  of  ap- 
prenticeship by  deed,  and  the  appren- 
tice unlawrally  quits  the  service,  tiie 
master  can  only  recover  damages  up 
to  the  time  of  action  brought,  ana 
not  prospective  damage  up  to  the 
time  when  the  term  of  apprenticeship 
would  end.    Lewis  v.  JPeachey,    518 

DEED. 

Bight  to  Possession  of  Title  Deeds 
as  between  Tenant  for  Ltfe  and  Be- 
mainderman, 

A  legal  tenant  for  life  has  a  ri^t 
to  recover  from  a  contingent  remain- 
derman the  possession  of  the  titia 
deeds.     Allwood  v.  Reywood,      745 

DEED  OF  SEPARATION. 
See  Equitable  Flea,  (1). 

DEMISE. 
See  liAirnLOBn  A2n>  Txkakt. 


DEMUBBAGE. 
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DEMUBBAGE. 

(1).  Meaning  of  Term  **tohe  loaded 
in  regular  turn,** 

Bj  charter-party  it  was  agreed 
between  tbe  plaintiff,  owner  of  the 
ship  "Sultan/'  and  the  defendant, 
that  the  ship  should  proceed  to  a 
certain  dock  and  there  load  in  the 
customary  manner  a  cargo  of  Marley 
Hill  coke,  "  to  be  loaded  in  regular 
turn,"  The  Marley  Hill  Company 
kept  a  book  in  which  they  entered 
ships  to  be  loaded,  and  it  was  their 
practice  to  enter  ships  not  only 
before  they  were  ready  to  load,  but 
before  their  arrival  at  the  dock,  or 
even  at  the  port,  and  if  a  ship  was 
not  ready  to  load  when"  her  turn 
came  the  ship  next  in  turn  was 
loaded,  and  the  other  took  its  turn, 
when  readyj  before  others  which 
had  heen  ready  before  it.  On  the 
29th  November  the  plaintiflTs  ship 
arrived  at  the  dock  and  on  the  8tn 
December  his  agent  told  the  manager 
that  he  was  read^  to  load,  but  several 
ships  which  had  not  arrived  and  were 
not  ready  until  after  the  plaintiiOTs 
ship,  were  loaded  before  it,  in  con- 
sequence of  the  order  in  which  they 
were  entered  in  the  book,  and  the 
loading  of  the  plaintiff's  ship  did 
not  commence  until  the  2drd  of 
January.  The  Judge  left  it  to  the 
jury  to  say  what  was  the  meaning 
of  "regular  turn,"  and  they  found 
that  the  plaintiff's  ship  was  loaded 
according  to  the  practice  of  the  Mar- 
ley  Hill  Colliery,  but  that  it  was  not 
an  established  or  known  custom,  and 
that  "  regular  turn"  was  the  order 
of  readiness,  not  the  order  of  entry 
in  the  book. — Held,  that  the  defen- 
dant was  liable  for  demurrage. 
Zawton  V.  Bumess,  896 

(2).  Commencement  of  Lay    Dags, 
where  inahilitg    to  bring    Vessel 

L  L  L  2 


alongside  Wharf  is  occasioned  by 
the  ordinary  Course  of  Navigation. 

By  charter-party  the  plaintiff  and 
defendant,  agreed  that  the  plaintiff^s 
ship  "Bebec,"  should  proceed  to 
Llannelly,  and  take  on  board  a  cargo 
of  culm,  and  being  so  loaded  should 
"therewith  proceed  with  all  con- 
venient speed  to  Cole's  "Wharf,  Bo- 
chester,  or  so  near  thereto  as  she  might 
safely  get,  and  deliver  the  same  on 
being  paid  freight,  &c.  The  regular 
turn  to  be  allowed  for  loading,  and 
fifty  tons  per  working  day,  if  re- 
quired, for  delivery  at  Bochester, 
and  demurrage  over  and  above  the 
said  days  at  the  rate  of  4Z.  per  day." 
The  ship  arrived  with  her  cargo  at 
Bochester  on  the  24th  October  and 
was  moored  at  the  Buoys,  about  500 
yards  from  and  opposite  to  Cole's 
Wharf.  On  the  25th  October  the 
master  gave  the  defendant's  agent 
notice  that  the  vessel  was  ready  to 
discharge  her  cargo,  and  he  desired 
the  master  to  come  alongside  Cole's 
Wharf.  At  that  time  there  was  not 
sufficient  water  for  the  vessel  to 
come  alongside  the  wharf,  and  the 
agent  refused  to  send  lighters  to 
receive  part  of  the  cargo,  so  as  to 
lighten  the  vessel  and  enable  her  to 
come  alongside  the  wharf.  The  state 
of  the  tide  did  not  allow  the  vessel 
to  be  removed  to  Cole's  Wharf  until 
the  4th  November,  and  on  the  fol- 
lowing day  she  commenced  discharg- 
ing her  cargo.  In  an  action  for  de- 
murrage :—^Wrf,  that  the  master 
was  bound  to  take  the  vessel  along- 
side Cole's  Wharf,  unless  prevented 
by  some  impediment  whicn  endan- 
gered her  safety,  and  as  the  inability 
to  bring  the  vessel  alongside  the 
wharf  was  occasioned  by  the  ordi- 
nary course  of  navigation  the  lay 
days  did  not  commence  until  the 
vessel  arrived  there.  Bastifell  v. 
Lloyd^  388 
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DEVISE. 


DOMICIL. 


DETINUE. 

See  Gbant  of  Abms. 
Injukotiok. 


DEVISE. 

(1) .  Admissibility  of  parol  Evidence 
to  explain  Ambiguity, 

A  testator  devised  as  follows : — 
"  I  give  and  bequeath  to  mj  son 
Edward  Fleming  all  that  dwelling- 
house,  &c,,  (now  in  the  occupation 
of  mj  son  John),  during  his  natural 
life,  and  at  his  death  to  descend  to 
my  grandson  Henry  Fleming  and 
his  heirs  for  ever.**  The  testator 
had  two  grandsons  named  Henry 
Fleming,  the  plaintiff,  who  was  the 
son  of  the  testator's  son  Edward, 
and  the  defendant  who  was  the  son 
of  the  testator's  son  John. — Held, 
that  the  proof  of  that  fact  raised  an 
ambiguity  in  the  will,  as  to  which 
of  his  two  grandsons  the  testator 
meant,  and  that  parol  evidence  was 
admissible  to  explain  it.  Henry 
Meming  v.  Hen/ry  Fleming,         242 

(2).  Gift  to  Testator's  "  right  heirs 
of  the  name  of  H.  T,,  if  any  such 
there  should  be,*^ 

A  testator  named  Henry  Thorpe 
devised  his  real  estate  to  trustees  to 
permit  his  son  Henry  to  receive  the 
rents  thereof  during  his  life ;  and 
after  his  decease,  the  testator  devised 
the  property  to  the  heirs  of  the  body 
of  his  son  Henry,  and  for  want  of 
such  issue  to  the  testator's  nephew 
Henry  for  life,  and  after  his  cleath 
to  the  testator's  "  right  heirs  of  the 
name  of  Henry  Thorpe,  if  any  such 
there  should  then  be,  for  ever."  — 
Held^  that  the  ultimate  limitation 
was  a  contingent  remainder  which 
would  vest  in  the  person  who  at  the 
time  of  the  nephew's  death  filled  the 


character  of  a  right  heir  of  the  tes- 
tator and  had  the  name  of  Heniy 
Thorpe ;  but,  there  being  at  that 
time  no  person  who  answered  both 
descriptions,  the  property  vested  in 
the  testator's  heir-at-law.  JFtKMWi 
Thorpe  and  Hannah  Fitkin  v.  Eli2&' 
beth  Thorpe,  326 

DISCLAIMER 
See  Lbgacy  Dutt,  (2). 

DISTRESS. 
See  Plbabiko,  (1). 

DOMICIL. 
1.  Attachi  of  Foreign  Embassy. 

In  the  year  1818,  S.,  a  Portuguese, 
came  to  England  as  agent  of  a  wine 
Company,  in  which  capacity  he  was 
employed  until  the  year  1SB3.  He 
continued  to  reside  in  England,  and 
in  the  year  1857  was  appointed 
attach^  to  the  Portuguese  imbaasy, 
which  office  he  held  until  his  death 
in  1860.  There  was  no  evidence  of 
his  having  visited  Portugal,  or  com- 
municated with  any  person  tbae, 
after  he  came  to  England.  In  a 
will  in  his  handwriting  he  stated 
that  as  he  was  a  Portuguese  subject, 
and  an  attach^,  his  property  was 
not  liable  to  legacy  duty.  Held:— 
First,  that  S.  acauired  an  English 
domicil.  Secondly,  that  his  ap- 
pointment as  attach^  did  not  revive 
his  domicil  of  origin,  and  conse- 
quently his  personal  property  was 
liable  to  legacy  duty,  lite  Attorney 
Oeneral  v.  Kent  and  others,  12 

(2).  Chief  Justice  of  Ceylon. 

In  1856  B.,  whose  domicil  of  origin 
was  England,  was  appointed  Chief 
Justice  of  Ceylon,  during  thQ  ^leaj 
sure  of  tho  Crown,  and  he  res  ' 


EQUITABLE  PLEA. 
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with  bia  family  there,  in  the  exercise 
of  the  duties  of  his  office,  until  his 
death  in  1860.  He  lefl  a  library 
and  other  effects  in  England,  and 
he  invested  large  sums  of  money  on 
mortgage  in  Ceylon. — Held  that,  in 
the  absence  of  any  evidence  of  an 
intention  to  acquire  a  foreign  domicil, 
IL  retained  his  domicil  of  origin, 
and  therefore  his  personal  property 
was  subject  to  legacy  duty.  2%c 
Attorney  General  v.  lAidy  Sowe,   31 

EASEMENT. 
See  Way. 


EJECTMEKT. 

jEUght  of  Claimant  to  Writ  ofPosses* 
stony  when  Lease  under  which  he 
claims  has  expired  at  the  time  of 
Trial. 

A  claimant  in  ejectment  is  entitled 
to  a  writ  of  possession,  notwithstand- 
ing the  lease  under  which  he  claims, 
though  in  force  at  the  time  the  action 
was  commenced,  has  expired  before 
the  time  of  trial,  unless  the  defend- 
ant shews  affirmatively  that  the 
claimant  has  no  title  whatever. 
Qibbins  v.  Auckland,  736 


ENTEBTAINMENT. 

^0  BE7B£SHM£KT. 

EQUITABLE  PLEA. 

See  Chabteb-Pabtt. 

(1).  To  Deed  of  Separation  between 
Sushand  and  Wife, 

To  an  action  by  a  trustee,  on  a 
deed  of  separation  between  husband 
and  wife,  for  non-payment  by  the 
hu«band  of  the  wi&*8  annuity,  it  is 
no  defence, on  equitable  grounds,  that 


the  husband  and  wife  were  induced  to 
live  apart  by  the  undue  influence,  per- 
suasion and  threats  of  the  trustee, 
who  unlawfully  harboured  the  wife ; 
and  that  at  the  time  the  deed  of 
separation  was  executed,  the  wife 
was  pregnant,  of  which  fact  she  and 
the  trustee  kept  the  husband  in 
ignorance,  and  thereby  induced  him 
to  execute  the  dee'd  ;  and  that  he  has 
always  been  willing  to  receive  back 
and  cohabit  with  his  wife.  Mary 
Kendall,  Executria  of  Alfred  Ken- 
dall, V.  Wehster,  440 

(2).  In  Action  of  Trespass  quare 
clausum  freyit. 

To  trespass  for  entering  the  plain- 
tiff's close  and  breaking  open  a  gate 
and  lock  wnth  which  it  was  fastened, 
the  defendant  pleaded  (as  a  defence 
on  equitable  grounds),  that  a  dispute 
had  arisen  between  the  plaintifl*  and 
defendant  and  certain  other  persons 
as  to  whether  there  was  a  public 
highway  over  the  plaintiflTs  land ; 
and  thereupon,  in  order  that  the  de- 
fendant and  the  plaintiff's  solicitor 
might  arrange  to  come  to  a  definite 
understanding  as  to  the  course  to  be 
pursued  in  deciding  or  trying  the 
question,  and  in  consideration  that 
the  defendant  and  the  other  persons, 
at  the  request  of  the  plaintiff,  then 
signed  the  same,  it  was,  by  a  memo- 
randum in  writing,  then  signed  by 
the  plaintiff,  his  solicitor,  the  de- 
fendant, and  the  said  other  persons, 
agreed  that,  without  prejudice  on 
either  side  to  the  question  of  right 
to  the  said  way,  it  should  remain 
open  and  unobstructed,  for  the  pas- 
sage of  the  defendant  and  the  said 
other  persons,  until  the  plaintiff's 
solicitor  and  the  defendant  should 
come  to  a  definite  understanding  as 
to  the  course  to  be  pursued  in 
deciding  or  trving  the  question  then 
in  dispute.    The  plea  then  stated 
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ESTOPPEL. 


FEAUD. 


that  the  alleged  trespasses  were  com* 
mitted  before  anj  understanding  had 
been  come  to  and  were  the  use  of 
the  waj  by  the  defendant  ;  and, 
because  the  gate  was  wrongfully  and 
contrary  to  the  agreement  placed 
across  the  way  and  locked,  the  de- 
fendant broke  it  open. — HeJd^  that 
the  plea  was  bad  both  as  an  equitable 
and  legal  defence. 

A  plea  pleaded  as  an  equitable 
defence  may  be  sustained  as  a  plea 
at  law  if  it  discloses  a  good  legal 
defence.    Hyde  y.  Oraham,        593 

ESTOPPEL. 

&0Eyii>ence,  (1). 

Lands  Clauses  Goksolidation 

Act,  1845. 
Patent. 

EVIDENCE. 

^^Detise,  (1). 
Shipbrokeb. 
Statute  or  Fbausb,  (2). 
Tbust. 
Wabbaktt. 

(1).  Behuttal    of  JPresumption    of 
Seisen  in  Fee, 

In  ejectment  by  the  plaintiff,  as 
administrator  of  his  mother,  it  ap. 
peared  that  she  had  been  in  posses- 
sion of  the  land  sought  to  be  re- 
covered from  the  year  1818  until 
her  death,  and  in  order  to  rebut 
the  presumption  of  a  seisen  in  fee, 
the  plaintiff,  after  evidence  of  the 
loss  of  the  original,  gave  secondary 
evidence  of  an  assignment  to  his 
mother  of  the  premises  in  question 
for  the  remainder  of  a  term  of 
ninety-nine  years,  subject  to  two 
lives ;  but  there  was  no  evidence  of 
the  creation  of  the  term.  It  also 
appeared  that  the  plaintiff  had,  in 
his  mother's  lifetime,  mortgaged  the 
premises  to  a  person  whose  interest 
vested  in  the  defendant. 


I 


ICf7J.— Eirst,  that  there  was  eri- 
dence  for  the  jury  of  the  existence  of 
a  term,  and  that  they  might  pre- 
sume that  the  possession  of  the 
plaintiff's  mother  was  referable  to 
that  term  and  not  to  a  seisen  in  fee. 

Secondly,  that  the  plaintiff  vm 
not  estopped  by  hia  mortgage  in  w« 
mother's  lifetime  from  setting  up  the 
term.     John  Metiers  v.  Brown,  686 

(2).  AdmusibiUty  qf  Quettum  n  to 
JReputation  qf  ifuiiworihinesi  of 
Trader  on  a  Certain  Day, 

In  an  action  for  fraudulentlj  re- 
presenting that  a  trader  was  trust- 
worthy, the  defendant  proposed  to 
ask  a  witness  what  was  the  reputa- 
tion of  the  trader  on  a  certain  daj, 
as  to  his  trustworthiness. — Hdif 
that  the  question  was  admissible: 
Per  Pollock,  C.  B.,  and  Martim,  B. 
— Bramwell,  B.,  disaentiente.  Skee^ 
V.  Bumpetead,  358 

EXECUTION. 
See  Iktebflsadbb,  (2),  (3). 

EXECUTOR. 

See  Gbant  of  Abks. 
Ottabantie. 
Mandamus. 
Pleadeng,  (1). 

• 

FACTOR 
See  Statute  of  Pbauds,  (2). 

FEME  COVEBT. 
See  HusBAJTi)  Ajn>  Wife. 

FEAUD. 

See  Pbaotice,  (3). 

Vekdob  Ain)  Yekdee,  (1). 


GBANT  OP  AKMS. 


HTJSBAND  AND  WIFE.   871 


FKATJDXJLENT  REPEESENTA- 

TION. 

See  Ettdsitcs,  (2). 


FKIENDLY  SOCIETY. 
See  Pbohibitiok. 

GARDEN  EENT. 
Se6  BxiTT. 

GARNISHMENT. 
See  CusTOic,  (1). 

GRANT  OF  ARMS. 

Itight  of  Persons  entitled  in  Bemain- 
der  to  maintain  Detinue  against 
Devisee /or  Life, 

A.  obtained  from  the  Heralds' 
College  a  grant  of  anna,  to  be  borne 
hj  him  and  the  descendants  of  his 
brother.  His  brother  had  two  sons, 
the  elder  of  whom  was  heir-at-law  of 
A.y  and  the  youDger  his  executor 
"with  another  person.  A.  devised  all 
his  household  goods  and  effects  to  his 
wife,  and  she  took  possession  of  the 
grant  of  arms. — Held,  that  the  two 
nephews  of  A.  had  not  such  an  ex- 
clusive interest  in  the  grant  of  arms 
as  to  enable  them  to  maintain  an 
action  of  detinue  for  it  against  the 
wife  of  A. 

Semhle,  that  even  if  the  executors 
were  entitled  to  the  grant  of  arms, 
the  Court  could  not  amend  the  writ, 
under  the  19th  section  of  the  Com- 
mon Law  Procedure  Act,  i860,  so  as 
to  give  judgment  for  the  one  plaintiff 
who  was  executor,  since  the  other 
executor  ought  to  have  been  joined. 
John  Stubs  and  Peter  Stubs  t. 
Elizabeth  Stubs,  267 


GROUND  RENT. 
See  Rent. 

GUARANTIE. 

Liability  of  Executor  of  Guarantor 
for  Goods  supplied  after  his  Death, 

Guarantie  as  follows :— "  I  request 
you  will  give  credit  in  the  usual  way 
of  your  business  to  L.,  and  in  con- 
sideration of  your  doing  so  I  hereby 
engage  to  guarantee  the  regular  pay- 
ment of  the  running  balance  of  his 
account  with  you,  until  I  give  you 
notice  to  the  contrary,  to  the  extent 
of  1001,  sterling."— IfeW,  that  the 
guarantie  was  not  a  bare  authority, 
but  a  contract,  and  therefore  the 
executor  of  the  guarantor  was  liable 
for  goods  supplied  after  his  death. 
Bradbury  ana  Others  v.  Morgan  and 
Another  f  Executors  of  Joseph  Manuel 
Leigh,  deceased,  249 

HERALDS'  COLLEGE. 
See  Grai7T  of  Abmb. 

HORSE  RACING. 
Stftf  Cfstom,  (2). 

HUSBAND   AND  WIFE. 
See  Equitable  Plea,  (1). 

Discharge  of  Married    Woman    in 
Custody  under  ca,  sa. 

The  Court  will  not  discharge  a 
married  woman  in  custody  under  a 
ca.  sa.  issued  on  a  judgment  obtained 
against  her  whilst  sole,  if  it  appear 
that  she  has  property  settled  to  her 
separate  use. 

W  here,  in  such  a  case,  the  husband 
has  obtained  an  order  in  bankruptcy 
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INJTTNCTION. 


INSPECTION  or  DOCUMENTS. 


for  his  discharge,  the  Court  will  not 
interfere  on  motion,  but  will  allow  a 
writ  of  audits,  querela  to  issue.  Ex 
parte  Butler^  In  re  Jay,  v.  Mary 
Amphlett,  63*7 

INFOEMATION. 

3\me,  under  11  *  12  Vict.  c.  43,  s.  11, 
for  laying  Information^  under  5 
Geo  Ay  0.83,  #.  4, /or  deserting  Wife 
and  Child. 

To  constitute  an  offence  under  the 
6  Geo.  4,  c.  83,  s.  4,  there  must  be 
a  running  away  and  deserting  a  wife 
or  child,  and  a  chargeabilitj  to  a 
parish  by  reason  of  it.  Therefore  it 
IS  sufficient,  under  the  11  &  12  Vict. 
c.  43,  s.  11,  if  the  information  is  laid 
within  six  months  of  the  charge- 
ability,  ^though  the  running  away 
took  place  more  than  six  months 
before  the  information  was  laid.  Per 
Folhck,  C.  B.,  and  Martin,  B. — 
Dissentiente  Bramwell,  B.  Beeve  v. 
Teates,  435 

INJUNCTION. 

To  restrain  Sale  of  Photographs, 

The  plaintiff  lent  some  photograph 
portraits  to  a  person  wno  became 
insolvent,  and  his  assignees  having 
offered  the  photographs  for  sale  by 
auction,  the  defendant  purchased 
them,  and  by  photographically  print- 
ing from  negatives  he  obtained  re- 
duced copies  which  he  published 
and  sold.  The  plaintiff  brought  an 
action  against  him  and  recovered 
nominal  damages  on  a  count  for 
the  infringement  of  the  plaintiff^  s 
right : — Held,  that  the  plaintiff  was 
entitled  to  a  writ  of  injunction  to 
restrain  the  defendant  from  taking 
or  selling  any  more  copies  of  the 
photographs,  and  also  to  recover 
them  or  their  value  under  a  count 
in  detinue.  Mayall  y.  Highey,    148 


INSOLVENT  DEBTOE. 

Agreement  not  to  oppose  Find  Order 
for  Protection. 

The  defendant  having  petitioned 
the  Court  for  the  relief  of  insolvent 
debtors,  his  discharge  was  opposed 
by  the  plaintiff.  An  agreement  vas 
entered  into  between  them,  that  the 
defendant  should  give  the  plaintiff  a 

Sromissory  note  as  a  security  for  his 
ebt,  and  that  the  plaintiff  in  con- 
sideration thereof  should  not  oppose 
the  making  of  a  final*  order  for  pro- 
tection. This  arrangement  was  sanc- 
tioned by  the  Commissioner  of  the 
Court,  who  adjoiuTied  the  final  bear- 
ing to  allow  of  its  being  effected. 
The  promissory  note  was  accordingly 
given,  the  opposition  withdrawn  and 
the  final  orcbr  for  protection  made. 
Held,  that  the  agreement  was  illegal 
as  against  the  policy  of  the  law,  and 
that  the  promissory  note  given  in 
pursuance  of  it  was  therefore  void. 
Humphreys  y.  Welling^  7 

INSPECTION  OF  DOCUMENTS. 

Power  of  Court  or  Judge  to  order 
Director  of  Joint  Stock  Company 
to  allow  Inspection  of  Documents 
in  his  Possession. 

In  an  action  against  a  joint  stock 
Company,  the  Court  or  Judge  has 
power,  under  the  14  &  15  Vict.  c.  99, 
s.  6,  and  the  17  &  18  Vict.  c.  125, 
s.  50,  to  order  a  director  of  the  Com- 

Sany  to  allow  inspection  of  their 
ocuments  in  his  possession. 
An  affidavit  of  a  director,  in  answer 
to  an  attachment  lor  disobedience  of 
such  an  order,  stated  that  he  had  not 
on  the  day  the  order  was  made,  or  at 
any  time  since,  the  documents  in  his 
possession,  custody,  or  power,  and 
that  ever  since  the  order  was  made 
it  had  been  out  of  his  power  to  com- 
ply with  it  '.—Held,  that  the  affidavit 
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was  insofScient ;  and  the  Court  or- 
dered the  director  to  be  examined 
Tiyft  voce  before  a  Master  nnder  the 
provisions  of  the  46th  section  of  the 
Common  Law  Prooedore  Act,  1S54. 
Lacharme  y .  Tike  Quartz  Bock  Mari- 
posa Chid  Mining  Chmpang^        134 

IXSXJEANCE  (MAEDTE). 

(1).  Amount  which  Aswred  it  eniitJed 
to  recover  where  several  Policies  are 
effected  upon  the  same  Ship^  valued 
differently. 

Where  seyend  yalued  policies  of 
insurance  are  effected  upon  the  same 
vessel  valued  differently,  and  upon  a 
total  loss,  the  assured  receives  under 
some  of  the  policies  part  of  the  sums 
insured,  in  an  action  upon  another 
policy  he  is  only  entitlea  to  recover 
the  difference  between  the  amount 
received  and  the  agreed  value  in 
that  policy. 

Therefore,  where  a  shipowner 
effected  upon  the  same  ship  four 
policies  of  insurance,  in  which  res- 
pectively the  agreed  value  of  the 
ship  was  stated  to  be  3000/.,  3000/., 
5000/.,  and  3200/.,  and  upon  a  total 
loss  received  under  the  three  former 
policies  sums  amounting  to  3126/. 
13s.  6d.,  and  then  sued  upon  the 
latter  policy: — Held,  that,  as  be- 
tween the  assured  and  the  under- 
writer of  that  policy,  the  value  of 
the  ship  must  be  taken  to  be  3200/., 
and  the  assured  was  only  entitled  to 
recover  the  difference  boitween  that 
sum  and  3126/.  13s.  6d.  Bruce  v. 
Jonesy  769 

(2).  Agreement  to  refer  adjustment 
of  Claims  to  professional  Average- 
stater — Adjustment  condition  pre- 
cedent to  right  of  action, 

A  policy  of  assurance,  in  a  Mutual 
Marine  Insurance  Association,  was 
subject  to  the  following  rule : — "  All 


average  claims  and  claims  of  abandon- 
ment shall  be  adjusted  and  settled, 
conformably  to  the  custom  of  Lloyd's 
or  the  Boyal  Exchange,  by  a  pro- 
fessional average-stater.  But  should 
the  committee  or  the  assured  be 
dissatisfied  with  the  adjustment, 
the^  mav  refer  the  same  to  two  pro- 
fessional average-staters,  or  to  two 
other  competent  persons,  with  power 
to  such  two  persons  to  appoint  an 
umpire,  and  the  award  of  such  two 
persons  shall  be  final ;  and  all  other 
cases  of  dispute,  of  whatever  nature, 
shall  be  referred  in  like  manner ;  but 
the  committee  or  assured  by  mutual 
consent  may  refer  all  such  adjust- 
ments or  disputes,  to  one  person 
only,  whose  award  shall  also  be  final ; 
and  no  action  at  law  shall  be  brought 
until  the  arbitrators  have  given  their 
decision.*' — Held,  that  no  action 
could  be  maintained  on  the  policy 
for  a  total  loss  until  the  claim  had 
been  adjusted  and  settled  by  arbitra- 
tion in  pursuance  of  the  rule. 

In  an  action  for  a  total  loss  the 
declaration  set  out  the  policy  and 
the  above  rule,  and  averred  that  the 
plaintiff  had  always  been  willing 
that  the  loss  and  amount  payable  in 
respect  thereof  should  be  adjusted 
and  settled  according  to  the  rule, 
and  that  he  had  performed  all  con- 
ditions precedent  necessary  to  entitle 
him  to  maintain  the  action.  It  then 
alleged,  as  breaches,  that  the  defen- 
dant would  not  settle  or  adjust,  or 
allow  to  be  settled  or  adjusted,  the 
amount  payable  on  the  loss,  in  ac- 
cordance with  the  policj  and  rules, 
and  that  the  amount  insured  had 
not  been  paid.  The  defendant  de- 
murred to  the  declaration  and  also 
pleaded  a  plea  which  in  terms  tra- 
versed the  breaches. — Jleld,  that  the 
declaration  was  good  on  demurrer, 
since  it  must  be  deemed  to  bo  averred 
either  that  the  defendant  had  refused 
to  refer,  or  that  a  reference  had  been 
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had  and  an  award  made  in  fayonr  of 
the  plaintiff,  as  for  a  total  loss ;  but 
that  the  plea,  being  proved,  was  an 
answer  to  it.     Tredwen  y.  ITolman, 

72 

INTEEEST. 
SwStattjtb  or  LnnTA^Tioirs,  (2). 

INTEEPLEADBE. 

(1).  fVhere  one  of  the  Parties  has 
incurred  to  another  a  personal  Ohli' 
Ration,  and  the  Claims  are  not  iden- 
tical. 

A  Court  of  law  is  not  bound  bj 
the  principles  w}^ich  govern  Courts 
of  equity  upon  a  bill  of  interpleader, 
and  maj  ffive  relief  although  one 
of  the  parties  has  incurred  to  another 
a  personal  obligation  independently 
01  the  question  of  property,  and  the 
claims  are  not  identical. 

The  defendant,  an  auctioneer,  sold 
for  the  plaintiff  some  furniture  and 
paid  him  a  part  of  the  proceeds; 
out  whilst  the  balance  was  in  his 
hands  Q.  gave  him  notice  that  the 
furniture  oelonged  to  her.  The 
plaintiff  having  brought  an  action 
against  the  defendant  tor  the  balance, 
he  sought  to  deduct  his  charges  for 
commission,  &c.,  and  applied  for  an 
interpleader  order  between  the  plain- 
tiff and  G-.  as  to  the  residue ;  Q.  being 
willing  to  allow  the  defendant  his 
charges. — JECeld,  that  a  Judge  had 
power  to  make  the  interpleader  order, 
if  not  under  the  1  &  2  Wm.  4,  c.  58, 
uuder  the  12th  section  of  the  Com- 
mon Law  Procedure  Act,  1860. 
Best  V.  Hayes* — Jane  Gallagher, 
Claimant^  718 

(2).  Damage  hy  Sale,  under  Inter- 
pleader Order,  of  Goods  wrongfully 
taken  in  Execution. 

An  execution  creditor  is  not  liable 
to  the  person  whose  goods  have  been 


wrongfully  taken  in  execution  for 
any  dfunage  sustained  by  bim  in 
consequence  of  their  sale  under  an 
interpleader  order.  Walker  Y.(Hdi»g 
and  others^  621 

(3).  JSxecution  Creditor  heeomng 
Party  to  Interpleader  Order,  no 
adoption  of  act  qfSher^, 

An  execution  creditor  does  not, 
by  becoming  a  party  to  an  inter- 
pleader issue,  ratify  or  adopt  the 
act  of  the  sheriff,  so  as  to  render 
himself  liable  in  trespass  for  ike 
seizure  of  the  goods,  which  are  the 
subject  of  the  interpleader  issue. 
Woollen  v.  Wright,  554 

INTEEEOGATOEIES. 

See  Costs,  (1). 

Answer  hy  Defendant,  where  Inter- 
rogatories relate  as  much  to  P^ii- 
tiff^s  Case  as  Defendants, 

Where  interrogatories,  adminis- 
tered under  the  Common  Law  Pro- 
cedure Act,  1854,  relate  as  mach 
to  the  plaintiff^s  case  as  the  defen- 
dant's, the  latter  is  bound  to  answer 
them,  although  the  answers  may 
disprove  his  case.  Bayley  v.  Orif 
fiths,  429 

JOINT  STOCK  COMPANY. 

See  Ikspeotioit  of  Docuicbkts. 
Pbactice,  (3). 

JUDGMENT. 

See  PLEAUTiro,  (3). 
Peaoticb,  (2). 


LANDLOED  AND  TENANT. 
See  LsssoB  akd  Lessee. 

Demise  for  Three  Tears  determinable 
on  a  Six  Months  Notice  to  Qvit, 
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otherwite  to  eanHMteJrom  Tear  to 
Tear  until  the  Term  sJiM  cease 
by  Notice  to  Quit  at  the  usual 
Time. 

A  demise  for  "  a  term  of  three 
years  determinable  on  a  six  months 
previous  notice  to  quit,  otherwise 
to  continue  from  year  to  year  until 
the  term  shall  cease  by  notice  to 
quit  at  the  usual  times,"  is  a  demise 
for  three  years  certain,  determinable 
only  at  the  end  of  that  period  by 
six  months  previous  notice ;  and  if 
not  determined,  a  subsisting  tenancy 
from  year  to  year.     Jones  y.  Nixon, 

48 

liANDS   CLAUSES    CONSOLI- 
DATION ACT,  1846. 

(8  &  9  Vict.  o.  18.) 

JE^stoppel  hy  Verdict  and  Judgment 
on  Sheriff^^s  Inquisition, 

The  verdict  and  judgment  upon 
an  inquisition  under  the  compensa- 
tion clauses  of  the  Lands  Clauses 
Consolidation  Act,  1845,  do  not 
estop  the  Company,  in  an  action 
upon  the  judgment,  from  denying 
that  the  lands  in  respect  of  which 
the  damage  has  been  assessed  and 
the  plaintiff's  interest  therein  were 
damaged  and  injuriously  affected  by 
their  works. 

But  where  the  damages  claimed 
and  awarded  exceed  50Z.,  the  Com- 
pany are  estopped  from  denying  that 
the  claimant  is  entitled  to  compen- 
sation to  an  amount  exceeding  50/. 
Sead  V.  The  Victoria  Station  and 
I^inUico  JRailwaff  Company ,  826 

LEGACY  DUTY. 
See  DoMiciL,  (1),  (2). 

(1).  Devise  to  Testator's  Nieces  of 
Landf  to  enure  to  Testator's  Ne- 
phew on  Tranrfer  of  a  certain  Sum 
to  Trustees, 


A  testator  died  in  1811  having 
devised  lands  to  his  nieces  as  tenants 
in  common  in  fee,  with  a  proviso, 
that  if  his  nephew  should  transfer 
10,000/.  consols  into  the  names  of 
trustees  for  the  benefit  of  the  nieces 
the  lands  should  enure  to  the  use  of 
his  nephew.  The  nephew  havin^^, 
in  the  following  year,  exercised  his 
option  and  transferred  the  consols : 
— Held^  that  the  defendant,  the  ex- 
ecutor of  the  last  surviving  trustee, 
was  liable  to  pay  duty  on  the  10,000/. 
consols,  at  the  rate  of  2^  per  eent. 
as  fixed  by  48  Geo.  8,  c.  148.  The 
Attorney  General  v.  Wyndham^  568 

(2).  General  Residuary  Bequest  ope* 
rating  as  the  Exercise  of  a  General 
JBower  of  Appointment, 

In  the  absence  of  a  contrary  in- 
tention apparent  on  the  Amm  of  a 
will,  a  general  residuary  bequest 
operates  as  an  exercise  of  a  general 
power  of  appointment,  of  which  the 
testator  is  the  donee,  although  the 
residuary  legatees  are  the  persons 
who  would  be  entitled,  in  default  of 
appointment,  under  the  instrument 
creating  the  power. 

If  in  such  case  the  testator  has  in 
the  first  instance  charged  his  resi- 
duary estate  with  the  payment  of 
debts  and  legacies,  it  is  not  compe- 
tent for  the  residuary  legatees  to  dis- 
claim the  fund  under  the  appoint- 
ment, and  elect  to  take  uaaet  the 
gift  to  them  in  the  original  instru- 
ment. 

Quaere,  whether  the  disclaimer  by 
an  appointee  operates  to  vest  the 
fund  appointed  in  the  persons  en- 
titled in  default  of  appointment  P 

A.  by  will  bequeathed  his  resi- 
duary personal  estate,  on  the  death 
of  his  daughter  B.,  unmarried,  to 
trustees,  for  such  purposes  as  she 
should  by  will  appoint,  and  in  default 
of  appointment  m  trust  for  his  bro- 
ther C.  and  his  sister  D.    B.  died 
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unmarried^  haying  bequeathed  her 
residuary  estate  (subject  to  the  pay- 
ment of  debts,  funeral  and  testamen- 
tary expenses,  legacies  and  annuities) 
to  her  uncle  C.  and  her  aunt  D. : — 
Held^  that  B.'s  will  operated  as  an 
exercise  of  her  power  of  appoint- 
ment, and  that  C.  and  D.  were  liable 
to  pay  duty  on  the  fund  appointed 
at  the  rate  of  5  per  cent,  and  not  3 
per  cent.,  the  rate  at  which  they 
would  haye  been  liable  if  they  could 
have  taken  directly  under  A.'s  will. 
The  Attorney  General  y.  Brachenbury 
and  another^  782 

LESSOR  AND  LESSEE. 

See  LijrnLOBi)  ajtd  Tekakt. 

(1).  Implied  Grant. 

In  1855,  6.,  the  owner  in  fee  of 
two  mills,  leased  one  to  P.,  who 
carried  on  therein  the  business  of  a 
bleacher.  The  refuse  from  his  works 
was  discharged  through  a  drain, 
partly  open  and  partly  coyered,  into 
a  natural  stream  or  watercourse, 
800  or  400  yards  distant,  and  upon 
which  the  other  mill  was  situate. 
This  discharge  of  the  refuse  took 
place  about  seyen  times  a  fortnight 
and  polluted  the  stream.  In  1858, 
P.   surrendered  his  lease,  and    S. 

f  ranted  a  new  lease  to  the  defendant, 
n  this  lease  the  defendant  was 
described  as  a  '^  bleacher,"  and  the 
demise  was  of  the  premises  ''  late  in 
the  occupation  of  P."  There  was  a 
clause  that  all  buildings  erected  by 
the  defendant  for  the  purpose  of 
bleaching  should,  at  the  end  of  the 
term,  become  the  property  of  S.  In 
1858  the  plaintiff  purchased  both 
mills.  The  defendant  discharged  the 
refuse  from  his  works  through  the 
drain  into  the  stream  in  the  same 
manner  that  P.  had  formerly  done. 
The  plaintiff,  who  carried  on  in  the 
other  mill  the  business  of  a  paper 


maker,  brought  an  action  against 
the  defendant  for  polluting  the 
stream.— J^«/<^,  that  the  lease  might 
be  explained  by  the  state  of  the 
premises  at  the  time  it  was  granted, 
and  the  mode  in  which  they  had 
been  previously  enjoyed;  and  that, 
thus  explained,  there  was  an  implied 
grant  by  S.  to  the  defendant  to  use 
the  stream  for  the  purpose  of  his 
business  of  bleaching,  and  therefore 
the  plaintiff,  who  was  in  the  posi- 
tion of  S.,  could  maintain  no  action 
against  the  defendant.  Sail  y. 
Lund,  676 

(2).  Covenant  hy  Leuee  not  to  Asti^ 
demised  Premises  without  Consent 
in  writing  of  Lessor, — Assignment 
hy  Lessee  of  all  his  Property  for 
Benefit  of  Creditors  under  section 
192  of  the  Bankruptcy  Act,  1861. 

A  lessee,  who  covenanted  not  to 
assign  the  demised  premises  without 
the  consent  in  writing  of  the  lessor, 
executed  a  deed,  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861, 
whereby  he  assigned  all  his  property 
to  trustees  for  the  benefit  of  his 
creditors. — Held,  that  the  assign- 
ment was  a  forfeiture  of  the  lease. 
Holland  v.  Cole,  67 

(3).  The  General  Words  "beioM- 
ing  or  appertaining"  to  the  ae- 
mised  Premises  not  sufficient  to 
pass  a  Stable. 

9 

In  176G,  P.,  the  owner  in  fee, 
demised  to  B.  a  plot  of  ground  for 
ninety-seven  years  and  a  quarter 
from  the  25th  of  December,  1765. 
The  trustees  of  B.  demised  to  S.  for 
ninety-six  years,  from  Lady-Day 
1765,  a  part  of  the  ground  upon 
which  a  house,  called  No,  7,  Cum- 
berland Street,  and  a  stable,  were 
built ;  and  they  also  demised  to  £. 
for  eighty -nine  years,  from  Lady-Day 
1771,  another  part  of  the  ground 
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npon  which  a  house,  called  No.  4, 
Hjde    Park  Place,  was  built.     In 
1795    R.,  being  the   owner  of  the 
leases  of  both  houses,  assigned  the 
lease   of  No.  7,  Great  Cumberland 
Street   to  G.,  reserving  the  stable, 
and  from  that  period  it  was  always 
occupied  with   No.  4,  Hyde   Park 
Place.     In  1823  the  defendant,  who 
had  acquired  the  interest  of  E.  in 
the  lease  of  No.  4,  Hyde  Park  Place, 
and  who  was  in  actual  occupation  of 
it  together  with  the  stable,  (to  which 
he  had  made  a  direct  communication 
hy  a  door  from  the  house),  obtained 
from  the  owner  of  the  reversion  of 
the  plot  of  ground,  demised  in  1766, 
a  reversionary  lease  of  No.  4,  Hyde 
Park    Place,  for  ninety-nine  years 
from  the  25th  of  March,  1822.    The 
house  was  described  in  this  lease  by 
metes  and  bounds  and  by  reference 
to  a  plan  in  the  margin,  neither  of 
which  included  the  stable,  but  the 
lease  contained  the  following;  words 
which  were  not  contained  in  the  lease 
of  the  28rd  of  December,  1774  :— 
"  Together  with  all  out-houses,  edi- 
fices, buildings,  stablei^,  yards,  gar- 
dens,    ways,    watercoiirses,    lights, 
areas,  vaults,  cellars,  easements,  pro- 
fits and  commodities  whatsoever  to 
the  said   premises   hereby  demised 
belonging  or  appertaining.'*    There 
was  also  a  covenant  to  deliver  up  at 
the  end  of  the  term  "  racks,  mangers, 
stalls,"  &c.     In  1840,  the  owner  of 
the  reversion  of  the  plot  of  ground 
demised  in  1766  granted  to  D.  a  re- 
versionary lease  of  No.   7,    Great 
Cumberland  Street,  for  fifty  years, 
by  the  following  description : — "  To- 
gether with  the  capital  messuage  or 
tenement,  coach-house  and  stable, 
erected  and  built  thereon,  &c.,  and 
•which  said  messuage  (but  not  the 
stable)  is  now  in  the  possession  of 
D.,"  and  which  said  stable  is  now  in 
the  possession  of  M.  (the  defendant). 
On  the  expiration  of  the  lease  of  the 


23rd  of  December,  1774,  the  plaintiff, 
to  whom  the  reversionary  lease  of 
No.  7,  Great  Cumberland  Street  had 
been  assigned,  brought  ejectment  to 
recover  possession  of  the  stable.— 
Held,  that  the  stable  did  not  pass 
to  the  defendant  under  the  general 
words  in  the  reversionary  lease  of 
1823,  as  "belonging  or  appertaining" 
to  the  demised  premises.  Maitland 
and  others  v.  Mackinnon,  607 

LIBEL. 

See  SLA17DEB. 

LIS  PENDENS. 
See  Assault. 

» 

Local  Government  Act,  1858  (21  A 
22  Vict,  c.  9S)— Invalid  Bye-law 
hy  Local  Board, 

The  34th  section  of  the  Local 
Government  Act,  1858,  (21  &  22 
Vict.  c.  98),  empowers  every  local 
Board  to  make  bye-laws  "with  re- 
spect to  the  level,  width,  and  con- 
struction of  new  streets ;  and  to 
provide  for  the  observance  of  the 
same  by  enacting  therein  such  pro- 
visions as  they  think  necessary  as  to 
the  power  of  the  local  Board  to  re- 
move, alter,  or  pull  down  any  work 
begun  or  done  in  contravention  of 
such  bye-laws."  By  section  85, 
"when  any  house  or  building  has 
been  taken  down  in  order  to  be  re- 
built or  altered,  the  local  Board  may 
prescribe  the  line  in  which  any  house 
or  building  to  be  thereafter  built 
shall  be  erected,  and  the  same  shall 
be  erected  in  accordance  therewith ; 
and  the  local  Board  shall  pay  or 
tender  compensation  to  the  owner  or 
other  person  immediately  interested 
in  such  house  or  building  for  any 
loss  or  damage  he  may  sustain  in 
consequence  of  his  house  or  building 
being  set  back." 

A  local  Board  made  a  bve-law 


878 


MANDAMUS. 


MARKET. 


which  provided  that  "  if  any  owner 
or  person  should  construct  or  cause 
to  be  constructed  any  works,  or  do 
any  act,  or  omit  to  do  any  act,  or 
comply  with  any  requirements  of  the 
local  Board,  or  should  make  any 
alterations  in  any  works  after  they 
have  been  completed,  whether  in 
new  or  existing  buildings,  contrary 
to  the  provisions  therein  contained, 
the  locfd  Board  might  cause  such 
works  to  be  removed,  altered,  or 
pulled  down." — Held^  that  the  bye- 
law  was  invalid  as  exceeding  the 
powers  conferred  by  the  Act.  Brown 
and  Others  v.  the  Local  Board  of 
Health  of  Holyhead,  601 


LONDON  (CITY  OF). 
See  Custom. 

MANDAMUS. 

To    compel    Payment    of  **  Agreed 
Salary*'  out  of  Bates, 

A  claim  to  a  writ  of  mandamus 
under  the  68th  section  of  the  Com- 
mon Law  Procedure  Act,  1854,  can- 
not be  sustained  if  there  is  any  other 
equally  effectual  remedy. 

In  an  action  by  executors  against 
the  clerk  of  Commissioners  for  put- 
ting into  execution  a  Town  Improve- 
ment Act  (2  &  3  Vict.  c.  Ixiii.;,  and 
in  which  action  the  plaintiffs  claimed 
a  writ  of  mandamus  under  the  68th 
section  of  the  Common  Law  Pro- 
cedure Act,  1854,  the  declaration 
stated  that  the  Commissioners  were 
indebted  to  the  testator  for  the 
"agreed  salary"  payable  by  them 
to  him  for  services  rendered  by  him 
as  clerk  to  the  Commissioners ;  and 
also  for  other  work  by  him  "  as  the 
attorney  of  and  otherwise  for"  the 
Commissioners  in  andabout  the  busi- 
ness of  the  Commissioners.    The  de- 


ckration  then  alleged  "  that  the  said 
debts  became  and  were  a  charge  on 
any  monies  which  mi^ht  be  in  the 
hands  of  the    Commissioners,  and 
which  should  have  been  collected  bj 
them  under  and  by  virtue  of  the 
said  Act ;"  and  if  the  Commissioiien 
should  not  have  in  their  hands  uiy 
monies  sufficient  to   pay  the  said 
debts,  "  then  such  deots  became  a 
charge  and  were  chargeable  on  a  rate 
leviable  and  to  be  levied  by  the  Com- 
missioners under  the  Act."   The  de* 
fendants  pleaded  to  so  much  of  the 
debts  as  became  due  on  simple  con- 
tract, the  Statute  of  Limitations,  and 
to  the  debts,  except  the  agreed  salarv, 
that  no  signed  oill  was  delivered : 
also  that  the  Commissioners  had  no 
funds  whereout  they  could  pay  the 
debts. — Held:  First,  that  the  de- 
claration was  bad,  inasmuch  as  as- 
suming that  the  services  in  respect 
of  which  the  "  agreed  salary  "  was 
claimed  were  payable   out   of  the 
rates,  the  others  might  be  services 
for  which  the  Commissioners  were 
personally  liable,  and  consequently 
the  remedy  was  by  action,  not  by 
claim  of  mandamus. 

Secondly,  that  on  the  same  prin- 
ciple the  two  first  pleaa  were  good. 

Semhle,  that  the  last  plea  was  also 
good.  Sarah  Bush  and  Another  v. 
Beavan,  500 

MAEKET. 

(1).  Sale  by  Sample  an  Market-day 
near  to  but  without  Jjumis  of 
Market, 

A  sale  by  sample,  on  a  market-day, 
near  to  but  without  the  limits  of  the 
market,  is  not  a  disturbance  of  the 
market,  unless  it  is  done  designedly* 
and  with  the  intention  to  evade  pay- 
ment of  toll.  2%«  Mayor,  Alder' 
men,  and  Burgesses  of  ike  Borough 
of  Brecon  y.  Edwards^  61 


MASTEB  AND  SBEViLNT. 


NEGLIGENCE. 


879 


(2).  Liability  far  Stallage, 

Stallage  is  a  payment  due  to  the 
owner  of  a  market  in  respect  of  the 
exclusive  occupation  of  a  portion  of 
the  soil. 

Therefore  where  a  person  used  a 
market  with  a  chair,  and  a  ^'  ped/' 
that  is,  a  wooden  or  wicker  hasket, 
four  feet  long,  two  feet  and  a  half 
wide,  and  two  feet  high,  with  a  lid 
which,  heing  turned  hack  and  sup- 
ported by  pieces  of  wood  notjixedin 
the  soil,  formed  a  table  on  which  he 
exposed  his  provisions  for  sale : — 
Meld,  that  he  was  liable  for  stallage. 
2^e  Mayor,  Aldermen  and  Burgesses 
ofGhreat  Yarmouth  v.  Martha  Groom. 
The  Same  v.  Daniel,  102 


MASTEB  AND  SERVANT. 

Liability  of  Master  for  Injury  caused 
by  reckless  Driving  of  his  Servant 
in  the  course  of  his  Employment, 

The  driver  of  the  defendants*  om- 
nibus drove  it  across  the  road  in 
front  of  a  rival  omnibus  belonging 
to  the  plaintiff,  which  was  thereby 
overturned.  In  an  action  against 
the  defendants,  the  driver  of  their 
omnibus  said  that  he  pulled  across 
the  plaintiff's  omnibus  to  prevent  it 
passing  him.  The  defendants  had 
given  instructions  to  their  driver 
not  to  obstruct  any  omnibus.  The 
Judge  directed  the  jury  that  a  mas- 
ter was  responsible  for  the  reckless 
and  improper  conduct  of  his  servant 
in  the  course  of  the  service :  that  if 
the  jury  believed  that  the  defendants' 
driver,  being  dissatisfied  and  irritated 
with  the  plaintiff's  driver,  acted  reck- 
lessly, wantonly,  and  improperly,  but 
in  the  course  of  the  service  and  em- 
ployment, and  doing  that  which .  he 
Deheved  to  be  for  the  interest  of  the 
defendants,  then  they  were  respon- 
sible :  that  if  the  act  of  the  defen* 
dants'  driver,  although  a  reckless 
driving  on  his  part,  was  nevertheless 


an  act  done  by  him  in  the  course  of 
his  service,  and  to  do  that  which  he 
thought  best  to  suit  the  interests  of 
his  employers,  and  so  to  interfere  with 
the  trade  and  business  of  the  other 
omnibus,  the  defendants  were  res- 
ponsible :  that  the  instructions  given 
to  the  defendants'  driver  were  im- 
material if  he  did  not  pursue  them ; 
but  if  the  act  of  the  defendants'  ser- 
vant was  an  act  of  his  own,  and  in 
order  to  effect  a  purpose  of  his  own, 
the  defendants  were  not  responsi- 
ble.— Held,  in  the  Exchequer  Cham- 
ber, that  the  direction  was  right: 
Wightman,  J.,  dissentiente.  Limpus 
V.  London  General   Omnibus   Oom' 


pany, 
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MEMOEANDA,  210,  662,  867. 

MERCANTILE  LAW  AMEND- 
MENT ACT,  1866. 

See  Statute  or  Limitations,  (1). 

MEECHANT  SHIPPING  ACT, 

1864. 

See  Salyaox,  Wabbahtt. 

MINE. 
See  Bailway  CoHPAinr. 

MISJOINDER. 
See  Plsadiko,  (1). 

MONEY  HAD  AND  EECEIVED. 

See  Salyaob. 

MORTGAGE. 
See  Etidekos,  (1). 

NEGLIGENCE. 

Injury  through  Walking  in  dark  Fas- 
sage,  where  no  Obligation  to  Light 
it. 


880   NOTICE  TO  DECLASE. 


PLEADING. 


The  plaintiff,  a  carman,  was  sent  by 
his  employer  to  the  defendants'  pre- 
mises to  fetch  some  goods.  After 
waiting  some  time,  he  was  directed 
by  a  servant  of  the  defendants  to  go 
along  a  passage  to  a  counting-house 
where  he  would  find  the  warehouse- 
man. The  passage  was  dark,  and  in 
going  along  it  he  fell  down  a  stair- 
case and  was  seriously  injured. — 
Held,  that  the  defendants  were  not 
responsible,  inasmuch  as  there  was 
no  obligation  on  them  to  light  the 
passage  or  fence  the  staircase.  Wil- 
kinson Y.  Bairrie  and  another^     633 

NOTICE  TO  DECLAEE. 
See  Peactiob,  (2). 

NOTICE  OP  TEIAL. 
See  Pbaoticb,  (4). 

NOTICE  TO  QUIT. 
See  LAin)LOBD  and  Tbkaitt. 

NiriSANCE. 
See  Lbssob  and  Lbssbb,  (1). 

PARTICULARS. 
See  Pbaoticb,  (3). 

PATENT. 

Aumrd  of  Arbitrator  no  Estoppel  in 
Action  between  the  same  Parties 
for  another  Infringement  of  same 
Fatent, 

Proceedings  in  Chancery  for  the 
infringement  of  a  patent,  the  validity 
of  which  was  in  question,  were  re- 
ferred to  an  arbitrator,  who  awarded 
that  the  patent  was  not  ille^l  and 
void : — Held  that,  in  an  action  be- 
tween the  same  parties  for  another 
infringement,  the  defendant  was  not 
estopped  from  disputing  the  validity 
of  the  patent.  UTevoall  v.  Elliot  and 
another,  797 


PAYMENT. 
See  Statutb  or  Limitatioks,  (2). 


PAYMENT  OF  MONEY  INTO 

COURT. 

See  Costs,  (2). 
Plbaj)IK0,  (2). 

Bemittance  of  Debt  by  Bank  BiU, 
vjithout  Gosts  demanded  by  Attor- 
ney. 

The  plaintiffs'  attorney  wrote  to 
the  defendant  requesting  him  to 
remit  a  balance  due  to  the  plaintifis, 
with  13*.  4J.  costs.  The  defendant 
sent  a  bank  bill  for  the  amount  of 
the  balance  only.  The  plamtife' 
attorney  wrote  in  answer  that  he 
would  not  receive  the  bank  bill  on- 
less  the  ISs.  4^,  was  paid,  but  did 
not  return  it.  The  jury  navin^  found 
that  any  objection  to  the  remittance 
not  being  in  money  was  waived,  and 
that  the  bank  bill  was  only  refused 
because  it  did  not  include  tne  ooets: 
Held,  that  there  was  evidence  of 
payment.  Oatne  and  another  v. 
Goulton,  7G4 

PED. 
See  Mabebt,  (2.) 

PENALTY. 
See  Assessed  Taxes. 


PHOTOGRAPHS. 
See  Ikjunctioh. 

PLEADING. 

See  Assault. 
Custom. 

Iksubakoe  (Mabine). 
Lands  Clauses  CoNsoLiDiTioJ 

Act,  1845. 
Maitdamus. 
Tbebpass. 


FOLIC  r  OF  INSURANCE. 


PBACTICR 


881 


(1).  Misjoinder  of  Counts, 

After  counts  bj  tbe  plaintiff,  as 
executor,  for  an  ezoessive  distress 
and  for  distraining  for  more  rent  than 
was  due,  the  declaration  proceeded 
thus : — "  And  the  plaintiff  as  such 
executor  as  aforesaid,  also  sues  the 
defendant  for  monej  paid  by  the 
plaintiff,  as  such  executor  as  aforesaid, 
for  the  defendant  at  his  request;  and 
for  money  received  by  the  defendant 
for  the  use  of  the  plaintiff;  and  for 
monej  found  to  be  due  from  the  de- 
fendant to  the  plaintiff  on  an  account 
stated  between  them.  And  the  plain- 
tiff as  such  executor  aforesaid  claims 
60^. — Seldf  on  demurrer,  that  the 
declaration  was  bad  for  misjoinder. 
DavieSy  Ea^ecutor  ofEUzdbeih  Davies, 
deceased^  y.  Davies^  451 

(2).  Payment  cf  Money  into  Court, 

Where,  in  an  action  of  trespass 
by  one  tenant  in  common  agamst 
another,  the  declaration  alleges  a 
destruction  of  and  expulsion  from 
the  entire  common  property,  the  de- 
fendant may  pay  money  into  Court 
in  respect  of  the  damage  to  the  plain- 
tifi^s  share,  and  as  to  the  residue 
plead  liberum  tenementum,  and  that 
it  was  not  the  plaintiff^s.  Cresswell 
y.  Hedges^  421 

(3).  Seplieation  to  Plea  of  Matter 
ofDrfence  arieing  after  last  Plead* 
ing. 

Where  a  defendant  pleads  a  matter 
of  defence  which  in  &ct  arose  after 
the  last  pleading,  the  plaintiff  may, 
under  23  Eeg.  Gen.  T.  T.  1853,  con- 
fess the  plea  and  sign  judgment  for  | 
his  costs,  although  it  contains  no 
allegation  that  the  matter  of  defence 
arose  after  the  last  pleading.  Maria 
JSowarth  y.  JBroton,  694 

POLICY  OP  INSUEANCB. 

See  IirsuBAJTCE  (Mabiitb). 

yOL.  I. — H.  &  C,  M  M  IC 


POWER. 
See  LsoAGY  Duty. 

PEACTICE. 

See  Attobnby. 

HU8BAin>  Am)  WiTE. 

(1).  Time  to  Declare  qfler  Appear" 

ance. 

Neither  the  Common  Law  Pro- 
cedure Act,  1852,  nor  the  rules  of 
Hilary  Term,  1853,  haye  altered  the 

Ereyious  practice  by  which  a  plaintiff 
ad  the  whole  of  the  term  next  after 
appearance,  whether  in  term  or 
yacation,  to  declare. 

Notice  to  declare  may  be  giyen 
either  in  term  or  yacation. 

An  action  was  brought  against  the 
drawer,  and  also  against  the  acceptor 
of  a  bill  of  exchange.  In  Trinity 
Vacation,  a  Judge  ordered  that  the 
defendant  in  the  action  against 
the  drawer  be  bound  by  the  re- 
sult of  the  yerdicb  in  the  action 
against  the  acceptor.  That  action 
stood  for  trial  in  the  following 
Michaelmas  Term,  when,  by  consent, 
a  stet  processus  was  entered.  In 
Michaelmas  Yacation,  the  defendant 
in  the  action  a^inst  the  drawer 
seryed  the  plaintiff  with  a  notice  to 
declare  in  four  days,  and,  he  not 
haying  done  so,  the  defendant  in  the 
following  term  signed  judgment. — 
Held^  that  the  judgment  was  irre* 
gular,  inasmuch  as  the  plaintiff  had 
the  whole  of  that  term  to  declare. 
Medwag  y.  Oilberty  496 

(2).  I/on  Pros-^Bg  one  of  several 
Defendants, 

Where  a  writ  of  summons  has 
issued  against  several  defendants,  who 
enter  a  joint  appearance,  and  the 
plaintiff  declares  against  some  of 
them  only,  the  others  may,  after 
notice  to  declare,  sign  judgment  of 

EZCH, 


882       PROBATE  DUTY. 

non  pros  as  against  themselves.  Bart' 
croft  V.  Greenwood,  Hyde  and  Chad- 
dertotif  778 

(3).    Particulars   under  Plea  of 
Fraud. 

To  an  action,  commenced  by  a 
Joint  Stock  Company  and  continued 
by  the  official  manager  under  the 
Winding-up  Acts,  for  calls  on  shares 
held  by  the  defendant  in  the  Com- 

Sany,  he  pleaded  that  he  was  in- 
uced  to  become  the  holder  of  the 
shares  by  fraud,  and  within  a  reason- 
able time  after  he  had  notice  of  the 
fraud,  and  before  he  received  any 
benefit  from  the  contract,  he  repu- 
diated it. — Held^  that  the  plaintiff 
was  entitled  to  particulars  of  the  acts 
of  fraud  and  repudiation.  JIf  *  OreMJU^ 
Official  Manager  of  the  State  Jnre 
Insurance  Company,  y.  Stevens^  454 

(4).  Countermand  of  Notice  of  TJiHal, 

Where  notice  of  trial  has  been 
given  for  a  particular  Sittings,  and 
at  the  request  of  the  defendant  the 
cause  is  made  a  remanet  to  a  sub- 
sequent Sittings,  a  countermand  of 
trial  by  notice  four  days  before  such 
subsequent  Sittings  is  sufficient. 
Sully  V.  Ifohle  and  another,  809 

PEOBATE  DUTY. 

In  respect  of  Interest  accrued  between 
Time  of  Death  of  Intestate  and 
Grant  of  Administration, 

Probate  duty  is  payable  in  respect 
of  interest  wnich  has  accrued  be- 
tween the  time  of  the  death  of  an  in- 
testate and  the  grant  of  administra- 
tion, whether  such  interest  is  due  by 
contract  or  recoverable  in  the  nature 
of  damage. 

In  1819  S.,  a  widow,  died  intestate, 
and  the  Solicitor  of  the  Treasury  took 
out  administration  to  her  estate,  and 
receiyed  under  it  28,821/.    In  1828 


PBOHIBITION. 

I.  C,  the  wife  of  E.  C,  applied  to 
the  Crown,  claiming  to  be  next  of 
kin  of  S.,  but  died  in  1825  without 
establishing  her  claim.  In  1830 
E.  C.  died  intestate  without  having 
taken  any  steps  to  recover  the  money, 
and  without  having  administered  to 
his  wife.  In  1855  administration  to 
the  estate  of  I.  C.  and  the  estate  of 
E.  C,  on  behalf  of  their  children, 
was  granted  to  P.,  who  instituted  a 
suit  in  equity  to  administer  the 
estate  of  S.,  when  it  was  found  that 
I.  C.  was  the  sole  next  of  kin  of  S., 
and  it  was  ordered  that  the  Solicitor 
of  the  Treasury  pay  to  P.,  as  the  re^ 

Eresentative  of  1.  C,  the  money  in 
is  hands  with  interest  at  4/.  per 
cent.,  which  amounted  to  34,124/.— 
Held :  First,  that  probate  duty  waa 
payable  upon  the  value  of  the  estate 
of  I.  C,  as  increased  by  the  inte- 
rest, at  the  time  administration  was 
granted. 

Secondly,  that  no  probate  duty 
was  payable  in  respect  of  the  estate 
of  E.  C*  The  Attorney  General  v. 
Partington,  457 

PBOCESS  BEEVEB. 
See  Wbit  oj  Suucoirs,  (2). 

PBOHIBITION. 

Defendant  disentitled  to  Writ  hj/ 

Delay. 

Upon  the  bearine;  of  a  plaint  in  a 
County  Court  on  the  lit  fa  of  Sep- 
tember, an  objection  to  the  jQri8cli^ 
tion  was  overruled  and  judgment 
given  for  the  plaintiff.  On  the  20th 
of  September  notice  was  giyen  of  the 
defendants'  intention  to  apply  for  a 
writ  of  prohibition.  On  the  10th  of 
October  the  debt  and  costs  were  paid 
to  the  Begistrar  to  prevent  an  execa- 
tion,  and  on  the  same  day  a  aoin- 
mons  was  taken  out  at  uhamben, 


PEOMISSOaT  NOTE. 

returnable  on  the  14th,  calling  on 
the  County  Court  judge  and  the 
plaintiff  to  shew  cause  why  a  writ 
of  prohibition  should  not  issue.  On 
the  13th  it  was  served.  On  the  16th 
the  Begistrar  paid  over  the  debt  and 
costs  to  the  plaintiff's  attorney. — 
Meld^  that  the  defendants*  delay  had 
disentitled  them  to  a  writ  of  prohi- 
bition. 

Qtuere,  whether  in  prohibition 
the  Court  will  award  restitution  ? 
Semhle^  per  Martin^  B.,  not,  when 
the  subject-matter  of  the  suit  is  no 
longer  within  the  control  of  the  in- 
ferior Court. 

Semhley  that  where  a  dispute  has 
arisen  between  a  member  and  the 
trustees  of  a  Friendly  Society,  for 
the  decision  of  which  a  specinc  tri- 
bunal is  provided  by  the  rules  of 
the  Society,  the  jurisdiction  of  the 
County  Court  is  ousted.  In  re  a 
JPlaint  in  the  County  Court  of  York- 
shire,  between  Charles  Denton,  JPlain- 
iifl  and  James  Marshall  and  Others, 
D^endants,  654 

PEOMISSOSY  NOTE. 

See  Bill  of  ExoHJkjfOB. 
Ikboltbwt  Debtor. 
Statute  or  Limitations,  (1), 
(3). 

(1).  LiMlity  of  Secretary  of  Build- 
ing Society  on  Note  signed  by  him. 

The  defendant,  a  secretary  of  a 
benefit  building  society,  siraed  a 
promissory  note  in  the  fofiowing 
form  : — *•  Midland  Counties  Build- 
ing Society,  No.  3.  Birmingham,  1st 
September,  1856.  One  month  after 
demand,  we   jointly  and  severally 

E remise  to  pay  J.  B.  the  sum  of  one 
undred  and  twenty  pounds,  with 
interest  thereon  after  the  rate  of  six 
pounds  per  cent,  per  annum  (payable 
naif-yearly),  for  value  received,  "W. 
H.,  S.  B.,  Directors.    W.  P.,  Secre- 

H  ICM  2 


BAIL  WAT  COMPANY.    888 

tary":— JtfW,  that  the  defendant 
was  personally  liable  on  the  note. 
Bottomlj  V.  Msher,  211 

(2).  Joint  and  several  Promise  to 
pay  ihree^Fersons  on  their  Order^ 
or  the  Major  Bwt  of  them. 

Document  as  follows  :— "  On  de- 
mand we  jointly  and  severally  pro* 
mise  to  pay  to  Messrs.  "W.,  S.,  and 
M.,  or  to  their  order,  or  the  major 
part  of  them,  the  sum  of  100/." — 
Held,  a  valid  promissory  "note,  upon 
which  the  three  payees  might  main- 
tain an  action.  Watson,  Southern 
and  Mayer  v.  George  Evans^        662 

EAILWAY     CLAUSES     CON- 
SOLIDATION ACT,  1845. 

See  BAiLWAt  Compaity, 

RAILWAY  COMPANY. 

Liability  Jor  I>amage  to  Mine  under 
Railway,  caused  by  Neglect  to  rO' 
pair  Drains, 

The  plaintiffs  were  owners  and  oc- 
cupiers of  a  coal  mine  which,  as  well 
as  the  surface  land,  formerly  belonged 
to  the  same  owner.  A  railway  Com- 
pany, to  whose  rights  and  obligations 
the  defendants  succeeded,  purchased, 
under  the  powers  of  their  act  of  par- 
liament, the  surface  land  for  the  pur- 
pose of  their  railway,  and  constructed 
thereon.  The  Company  cut  and 
removed  upwards  of  twenty  feet  in 
thickness  of  the  surface  soil  over  the 
plaintiffs'  mine  to  get  the  level  at 
which  they  laid  their  rails.  This  soil 
was  clay  impervious  to  water ;  by  re- 
moving it  a  porous  rock  was  reached* 
The  soil  was  in  like  manner  cut  away 
by  the  Company  along  the  length  of 
their  line  to  a  lower  district  of  coun- 
try, through  which  a  brook  flowed. 
The  raUway  was-  carried  over  the 
brook  by  a  flat  bridge.    The  line  of 


884    EAJLWAT  COMPAJ^T, 


EBPBBSHMENT. 


railway  sloped  downwards  from  the 
bridge  to  tne  part  over  the  plaintiffs' 
mine.  The  bridge  was  sufficient  to 
let  the  ordinary  water  of  the  brook 
pass,  but  was  an  impediment  to  the 
passage  of  water  in  large  floods. 
The  Company  were  required  by  their 
act  of  parliament  to  make  and  main- 
tain sufficient  drains.  At  the  time 
the  railway  was  made  the  plaintiffs' 
mine  was  not  worked  within  forty 
yards  of  it ;  and  drains  were  made  at 
'  the  side  of  the  railway  sufficient  to 
carry  off  the  water.  Subsequently 
the  plaintiffs  gave  the  defendants 
notice  of  their  intention  to  work  the 
mine  under  the  railway.  The  de- 
fendants having  declinea  to  purchase 
the  mine  the  plaintiffs  worked  under 
it,  when,  from  no  fault  or  negligence 
of  theirs,  but  as  the  natural  conse- 
quence of  fair  and  lawful  working, 
the  railway  sank  and  continued  to  do 
80  from  time  to  time.  The  defen- 
dants threw  materials  of  a  porous 
character  on  the  sunken  parts,  but 
did  not  repair  or  puddle  the  drains. 
In  the  year  1860,  a  flood  happened, 
and  the  water,  part  of  which  would 
have  escaped  but  for  the  bridge, 
flowed  down  the  railway,  and  in  con- 
sequence of  the  high  ground  between 
the  brook  and  the  surface  over  the 
mine  being  removed  it  reached  that 
spot,  and,  together  with  the  water 
falling  there  and  the  springs  arising 
in  the  cutting,  penetrated  into  the 
mine  for  want  of  efficient  drains. — 
Held^  in  the  Exchequer  Chamber 
(affirming  the  judgment  of  the  Court 
of  Exchequer),  that  the  defendants 
were  liable  in  an  action  for  the  da- 
mage sustained  by  the  plaintiffs,  and 
that  the  claim  was  not  one  which 
could  have  been  enforced  under  the 
compensation  clauses  of  the  Bailway 
Clauses  Consolidation  Act,  1845. 
Bagnall  and  another  v.  The  London 
and  North  fVeitem  Rcdlway  Ooni' 
pany,  644 


EEFEESHMENT. 

Hotise  far  Public  Refreshment,  Be- 
sort  and  Entertainment,  unihin 
23  ^  24  Vict,  c,  27. 

On    an    information,  under  the 
23  &  24  Vict.  c.  27,  for  keeping  a 
house  "for  public  refreshment,  re- 
sort and  entertainment,"  tbeevidence 
was  that  the  defendants  kept  a  dan- 
cing saloon.     The  entrance  from  tbe 
street  led  to  a  room  fitted  with  chain, 
looking-glasses  and  a  number  oi 
shelves  holdin^^    glasses,  measures, 
and  pots.     This  room  opened  into 
the  dancing-room.    When  the  boose 
was  visited  by  the  police,  one  of  the 
defendants  was  behind  a  counter  at 
the  entrance  of  the   dancing-room 
pouring  beer  from  one  jug  into  an- 
other.   A  number  of  persona  were 
in  the  room,   some  dancing,  some 
drinking  beer ;  men  were  sitting  at 
a  table,  drinking  and  Bmging;and 
there  were  a  number  of  qnai^  of 
beer  in  persons'  hands,  from  which 
glasses  were  filled  and  handed  to 
others.     No  sale  of  anything  was 
seen.    Threepence  was  chai^for 
admission,  and  if  a  pot  of  beer  was 
wanted,  the  persons  paid  sirpenee 
first  and  one  of  the  deiendants  went 
for  it.    The  magistrate  before  irhom 
the  information  was   laid,  was  of 
opinion  that  there  was  no  safBcient 
evidence  that  it  was  a  house  kept 
open  for   "public  refreshment  and 
entertainment,"  conceiving  that  the 
word  "entertainment"   meant  not 
diversion    or  amusement,    but  the 
provision  of  food,  drink,  and  what- 
ever might  be  reasonably  required 
for  the  personal  comfort  of  guests.— 
Held,  that  the  finding  of  the  ma- 
gistrate was  conclusive :  Per  totem 
Ouriam. 

That  the  magistrate's  constraction 
of  the  word  entertainment  was  co> 
rect :  Per  Pollock,  C.  B.  That  the 
evidence  was  sufficient  to  support  a 
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oonviction:  Per  Martitiy  B.  That 
the  decision  of  the  magistrate  was 
correct  in  law  and  fact :  Per  Bram- 
well^  B.  Taylor y  Appellant,  and 
Oram  andAnother,  BesponderUs,  370 


REMAINDERMAN. 
See  D££D. 

RENT. 

Freehold  Oround^rent — Oarden-rent 

The  defendant  put  up  for  sale  by 
public  auction  certain  property  de- 
scribed in  the  particulars  as  fol- 
lows : — "  Four  freehold  ground  rents 
of  19/.  4*.  each,  viz.  15/.  ground-rent 
and  4tl,  4fS,  garden-rent,  amounting 
to  76/.  16#.  a  year  arising  from  four 
capital  residences  of  the  annual  value 
of  384/.,  held  by  four  leases  granted 
to  W.  Reynolds  for  a  term  of  ninety- 
five  years  each  (wanting  ten  days) 
from  the  29th  of  September,  1844, 
with  reversion  to  the  property  in 
about  eighty  years."  The  plaintiff 
became  the  purchaser  and  paid  the 
defendant  282/.  as  a  deposit  in  part 

?ayment  of  the  purchase  money, 
'he  vendors  in  making  out  their 
title  produced  four  counterparts  of 
leases  granted  by  one  Roy  to  Rey- 
nolds. By  each  of  these  leases,  Roy, 
in  consideration  of  the  yearly  rents 
thereinafter  reserved,  demised  to 
Reynolds  a  piece  of  land  with  a 
messuage  thereon  for  the  term  of 
ninety-five  years  (wanting  ten  days) 
at  the  yearly  rent  of  15/. ;  and  for 
the  considerations  aforesaid,  and  also 
in  consideration  of  the  further  rent 
thereinafter  reserved  and  of  the  cove- 
nants of  Reynolds,  Roy  covenanted 
with  Reynolds  that  it  should  be  law- 
ful for  him  and  the  tenants  of  the 
messuage,  at  all  times  during  the 
continuance  of  the  said  term,  to  en- 
tor  upon  and  use  and  enjoy  as  a  plea- 
sure ground  or  garden  a  piece  of  land 


particularly  described,  jointly  with 
Roy;  and  Roy  covenanted  tnat  he 
would  at  his  own  expense  keep  in 
order  the  garden.  There  was  also  a 
covenant  by  Reynolds  to  pay  Roy  the 
yearly  rent  of  16/.,  and  also  the  fur- 
ther yearly  rent  of  4/.  4*.  in  respect 
of  the  right  of  user  of  the  garden  or 
pleasure  ground,  such  rent  to  be  pay- 
able in  the  same  manner  as  the  rent 
of  15/.  By  the  10th  condition  it  was 
provided,  that  if  any  mistake  be  made 
m  the  description  of  the  property,  or 
any  error  or  misstatement  whatso- 
ever shall  appear  in  the  particulars, 
such  mistake,  error,  or  misstatement 
shall  not  vitiate  or  annul  the  sale, 
but  a  compensation  or  equivalent 
shall  be  given  or  taken  as  the  case 
may  require,  to  be  settled  by  two 
referees  or  their  umpire. 

Held^  that  the  annual  sum  of  4/.  4f. 
was  not  a  freehold  ground  rent,  but 
merely  a  sum  in  gross  payable  under 
a  covenant,  and  consequently  the 
plaintiff  was  entitled  to  rescind  the 
contract,  and  recover  back  the  de- 
posit. 

Semhle,  that  the  10th  condition  did 
not  apply  to  such  a  case.  Evans  and 
others  v.  Robms,  802 


RENT  CHARGE. 

Annuity  to  Servant  hired  at  weekly 
Wages  provided  she  should  he  in 
his  Service  at  the  time  of  his  2>tf- 
cease. 

A  testator  charged  his  real  estate 
with  payment  of  an  annuity  to  a  ser- 
vant, hired  at  yearly  wages,  provided 
she  should  be  in  his  service  at  the 
time  of  his  decease.  Two  days  before 
his  death  the  testator  wrongfully  dis- 
missed her  without  notice,  and  she 
left  his  house.— JBr(p/J,  that  she  was 
not  entitled  to  the  annuity.  Barlow 
V.  Edwards,  Snow,  and  Sarah  his 
Wife,  547 
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SALE. 
&c  Vbitbob  akd  Veitdkb,  (1),  (2). 

SALVAGE. 

Action  hy  Seaman  to  recover  his  Share 
of  Salvage  awarded  hy  Justices, 

No  action  at  law  can  be  main- 
tained bjr  a  seaman  for  his  share  of 
salvage  awarded  by  two  justices, 
under  the  17  &  18  Vict.  c.  104., 
■.  460,  and  paid  to  the  owner  of  the 
salvor  vessel. 

The  owner  of  a  ressel,  to  whom 
the  aggregate  amount  of  salvage  had 
been  paid,  offered  a  seaman  less  than 
he  claimed  as  his  share,  which  the 
seaman  refused : — Held,  no  evidence 
of  money  received  to  the  seaman's 
use,  or  of  an  account  stated.  Atkin- 
son t,  Woodhall,  170 

SHEEIFF. 

Expenses  qf  advertizing  a  Sale  hyAuc- 
tion  of  Execution  Debtor* s  Effects, 

A  sheriff  is  not  entitled  to  deduct 
the  expenses  of  advertising  a  sale  by 
public  auction  of  the  execution 
debtor's  effects,  seized  under  a  writ 
of  fi.  fa.,  although  the  debt  or 
damages  exceed  50/.,  and  the  24  &  25 
Vict.  c.  154,  s.  74,  renders  it  im- 
perative on  the  sheriff  in  such  case 
to  advertise  and  sell  by  auction. 
Braithwaite  y.  Marriott,  591 

SHIP. 
See  Wabbantt, 

SHIP-BEOKEB. 


agent  of  the  French  Qovernm^t*^ 
procure  for  them  the  charter  of  t^o 
ships,  L.,  who  was  also  aship-broKcr, 
informed  the  defendants  of  two  smpSi 
called  the  « New  York"  and  the 
"  Glasgow,"  which   might  be  cba^ 
tered.     After  some  negotiation  «»» 
correspondence  between  L.,thefl^ 
fendants,  and  the  owners  of  the  ship** 
the  "  New  York"  was  chartered  for 
six  months,  and  the  defendants  wrote 
to  L.  stating,  that  "  in  consideration 
of  his  haying  assisted  them  in  pro- 
curing the  charter  of  the  "Ne^ 
York"  they  engaged  to  pay  him  » 
commission  of  two  and  a  naif  per 
cent.     The  "  Glasgow"   was  after- 
wards chartered,  and  the  charter  of 
the  "  New  York"  was  renewed  for 
another  six   months,  and  L.  then 
claimed  commission  at  the  same  rate 
on  the  charter  of  the  "  Glasgow"  and 
also  on  the  renewed  charter  of  the 
"  New  York.*' 

jjel^  .—-First,  that  eyidence  wras 
admissible  of  a  custom  among  abip- 
brokers  that  an  "introducing  broker" 
should  receive  renewed  commission 
on  every  renewal  of  a  charter  effected 
through  him,  since  'such  a  custom 
was  not  inconsistent  with  the  written 
agreement:  Per  Martin,  B.,  and 
Bramwell,  B.  FoUock,  C.  B.,  dis- 
sentiente. 

Secondly,  that  it  should  haye  been 
left  to  the  jury  to  say  whether  the 
agreement  to  pay  commission  ex- 
tended also  to  the  "  Glaagow." 
Allan  and  others.  Assignees  rf  Lor 
mont,  a  Bankrupt  y.  Sundius  and 
others,  123 


Custom  for  an  •*  Introducing  Broker** 
to  receive  renewed  Commission  on 
pverg  B^newal  of  a  Charter  effected 
through^  him, 

(1).  The    defendants,  who  were 
pbipbrokers,  being  employed  by  an 


(2).  The  defendant,  a  shipowner, 
being  desirous  of  chartering  a  vessel, 
the  plaintiff,  a  ship-broker,  intro 
duced  him  to  S.,  another  broker,  who 
introduced  the  defendant  to  L.,  who 
mentioned  to  B.  that  the  charter  was 
wanted,  and  through  the  negotiations 
of  B.  with  the  ddfendant,  D.  cl»^ 
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tered  the  ressel.  The  plaintiff  sued 
for  commission,  alleging  that  an 
*' introducing  broker"  was  entitled 
hj  custom  to  a  share  of  the  com  mis- 
sion. The  plaintiffs'  counsel  pro- 
posed to  ask  a  witness  the  following 
question  : — "  What  is  the  custom 
with  regard  to  payment  of  broker's 
commission y  when  a  broker  intro- 
duces another  broker  to  a  shipowner, 
who  subsequently  negotiates  with 
the  broker  introduced?*' — Held,  that 
the  evidence  was  properly  rejected. 

Semble,  that  such  a  custom  would 
be  bad  in  law.  Gibson  and  another 
V.  Crick  and  another,  142 


SLANDEE. 

Bepgtition  of  Slanderous  Words  not 
actionable  per  se» 

Where  slanderous  words  are  not 
actionable  per  se,  no  action  will  lie 
against  the  original  utterer  of  the 
slander  for  damage  resulting  from 
a  repetition  of  it  unauthorized  by 
him. 

Therefore  where  the  defendant 
imputed  adultery  to  the  plaintiffs 
wife  in  his  absence,  and  she  volun- 
tarily repeated  the  slander  to  her 
husband,  whereby  he  refused  to 
cohabit  with  her: — Held^  that  no 
action  was  maintainable  against  the 
defendant. 

Quare,  whether  the  loss  of  con- 
sortium is  ground  of  special  damages. 
Parkins  and  Matilda  his  ff^ife  v. 
Scott  and  Sarah  his  Wife,  158 

STAGE  PLAT. 
See  Theatbe,  (1),  (2). 


STALLAGE. 
See  Mjlbkst,  (2). 


STATUTE  OF  FEAUDS, 

(1).  Memorandum  or  Note  in  Writing 
of  Contract  within  VJth  Section, 

The  plaintiff  wrote  to  the  defen- 
dants, offering  to  sell  them  seed  of 
growing  turnips,  to  which  the  defen- 
dants replied,  asking  what  turnips 
he  had  iu  growth,  their  quantities 
and  prices.  The  plaintiff  answered 
that  all  that  he  could  offer  them  at 
present  was  the  produce  of  five  acres 
of  White  Globe  seed  at  l%s.  per 
bushel.  The  defendants  offered  to 
take  two  or  three  acres  at  16«.  ^d. 
per  bushel.  The  plaintiff  replied 
that  be  could  not  accept  less  than 
18«.  The  defendants  then  wrote  to 
him  as  follows : — "  In  reply  to  your 
favour  of  this  morning  we  beg  to 
say  as  our  neighbours  are  giving  you 
18«.  per  bushel  for  White  Globe 
turnips,  we,  as  a  beginning  with  you, 
will  take  the  produce  of  three  acres 
at  that  price,  to  be  delivered  as  soon 
as  harvested,  1861,  free  of  carriage 
to  London  Station.  Let  us  know 
what  other  sorts,  Ac,  you  may  have 
to  offer,  and  also  Wurzell  seeds  of 
sorts  for  1861  harvest.  Waiting 
your  reply, — We  remain,"  Ac.  The 
plaintiff  wrote  no  answer  to  this 
letter ;  but  subsequently  saw  one  of 
the  defendants  at  their  warehouse, 
on  which  occasion  it  was  found  by 
the  jury  that  the  plaintiff  verbally 
assented  to  the  terms  contained  in 
that  letter. 

Held,  that  there  was  a  sufficient 
memorandum  or  note  in  writing  of 
the  contract  within  the  17th  section 
of  the  Statute  of  Frauds.  Watts  y. 
Ainsworth  and  others,  83 

(2).  Signature  by  Agent  within  VI th 

Section, 

The  plaintiff,  a  hop  grower,  having 
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sent  samples  of  his  hops  to  his  &ctor, 
the  defendant  went  to  the  factor  and 
ofFored  to  buy  some  at  161, 16rf.  a  cwt. 
After  some  negociation  between  the 
defendant,  the  factor  and  the  plain- 
tiff, the  latter  agreed  to  sell  the 
hops  at  that  price,  and  the  factor 
wrote  in  his  Book,  in  the  presence 
of  the  plaintiff  and  defendant,  a 
memorandum  of  the  bargain  in 
duplicate,  one  part  of  which  he 
headed  with  the  name  of  the  defen- 
dant and  the  other  part  with  the 
name  of  the  plaintiff.  The  defen- 
dant requested  that  the  date  might 
be  altered,  so  that  by  the  custom  of 
the  hop  trade  he  would  have  a  week's 
more  time  for  payment.  The  plain- 
tiff consented,  aad  the  alteration 
was  made  by  the  factor,  who  tore 
from  his  book  the  part  of  the 
memorandum  headed  with  the  name 
of  the  defendant  and  delivered  it  to 
him,  and  kept  the  counterfoil  in  his 
possession : — S^eldy  that  there  was 
evidence  for  the  jury  that  the  factor 
was  the  agent  of  both  parties  for  the 
purpose  of  drawing  a  record  of  the 
contract  binding  on  them ;  and  that, 
if  he  were,  the  name  of  the  defen- 
dant at  the  head  of  that  part  of  the 
memorandum  delivered  to  him  was 
a  sufficient  signature  by  his  agent 
within  the  17th  section  of  the  Statute 
of  Frauds.  Durrell  v.  Evans  and 
others,  174 

STATUTE   OF   LIMITATIONS. 

See  Mandamtts. 

(1).  Acknowledgment  of  Debt, 

In  1853,  H.  as  principal,  and  the 
defendant  as  surety,  gave  to  the 
plaintiff  their  Joint  and  several  pro- 
missory note  for  payment  of  200/. 
on  demand.  In  1861,  H.  assigned 
all  his  property  for  the  benefit  of 
his  creditors,  and  the  defendant 
pigned  and  gave  to  the  plaintiff  the 


following  letter:—"!  hereby  con- 
sent to  your  receiving  the  dividend 
under  H.'s  assignment,  and  do  agree 
that  your  so  doing  shall  not  preja* 
dice  your  claim  upon  me  for  the  same 
debt."  The  plaintiff  accordingly  re- 
ceived the  dividend,  and  in  1862  sued 
the  defendant  for  the  balance  of  the 
promissory  note. 

Held :  First,  that  the  letter  was 
not  an  acknowledgment  of  the  debt, 
so  as  to  take  the  case  out  of  Uie 
Statute  of  Limitations. 

Secondly,  that  the  letter,  coupled 
with  the  payment,  did  not  render  it 
more  than  "only  payment"  by  a 
co-debtor,  so  as  to  take  the  case  out 
of  the  14th  section  of  the  Mercantile 
Law  Amendment  Act,  1856.  Ooek- 
rill  V.  Sparkes,  699 

(2).    Fayment  or    Satisfaction    of 
Interest  on  Bond. 

In  the  year  1833,  the  plaintifis, 
trustees  of  a  marriage  settlement, 
lent  to  the  husband,  at  interest,  some 
of  the  money  settled  to  the  separate 
use  of  his  wife,  on  security  of  the 
joint  bond  of  the  husband  and  the 
defendant.  No  interest  was  paid, 
but  on  the  81st  of  October,  1847,  it 
was  arranged  between  the  plaintiffii 
and  the  husband  and  wife  that  she 
should  give  the  plaintiffs  her  receipt 
for  the  interest  up  to  that  date, 
which  she  accordingly  did.  She 
afterwards  from  time  to  time  gave 
receipts  for  each  half-year's  interest 
up  to  November,  1860.  No  money 
ever  passed. — Held,  that  the  transac- 
tion amounted  to  a  payment  or  satis- 
faction of  the  interest,  so  as  to  take 
the  case  out  of  the  Statute  of  Limi- 
tations, 3  &  4  Wm.  4,  c.  42,  s.  6. 
Amos  and  another  v.  Smithy       238 

(3).  Securitif  for  Balance  of  Banking 
Account. 

C,  being  about  to  open  an  account 
with  a  bailing  Company,  gave  them 
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a  proiniasoij  note,  dated  the  4th  of 
December,  1855,  whereby  he  and  S., 
the  defendant  jointly  and  severally 
promised  to  pay  to  the  Company,  on 
demand,  200/.     At  the  same  time 
they    signed    and  dehyered  to  the 
Company   a   memorandum    stating 
that  the  note  was  given  as  a  collateral 
security  for   the   banking  account 
intended  to  be  kept  by  C.,  and  that 
the  Company  should  be  at  liberty  at 
any  time  thereafter  to  recover  from 
them  or  each  of  them,  up  to  the  full 
amount  thereof,  every  sum  which  C. 
should  at  any  time  thereafter  become 
indebted  or  liable  to  the  Company, 
for  any  monies  paid,   lent  or    ad- 
vanced by  them  to  or  for  him ;  aild 
in  case  oi  the  Company  suing  on  the 
note,  its  production  should  be  con- 
clusive    evidence    of   the    amount 
claimed  by  them  from  C.  being  due 
and  owing  by  him.     The  banking 
account  was  accordingly  opened  with 
C,  and  on  the  3l8t  December,  1855, 
he  was  indebted  to  the  Company  in 
173/.     No  demand  of  payment  was 
made,  or  balance  struck,  until  the 
80th  June,  1856,  when  194Z.  was 
due  from  C.  to  the  Company.    A 
balance  was  afterwards  struck  every 
half-year,  the  Company  from  time  to 
time  making  advances,  and  C.  pay- 
ing money  into  the  bank  with  which 
his  account  was  credited.    The  sums 
so  credited  exceeded  the  amount  of 
the  note.      The  account  continued 
until  February,  1861,  when  it  was 
closed  with  a  balance  due  to    the 
Company  of  175/.     In  March,  1862, 
the  Company  commenced  an  action 
against  the  defendant  on  the  note : 
held,  that  the  cause  of  action  was 
not  barred  by  the  Statute  of  Limita- 
tions.    Hartland,  Fuhlic  Officer  of 
the   Gloucestershire    Banking   Com' 
pany,  v.  Jukes  and  Others,  Mxecutors 
and  Executrix  of  William  Steward, 
deceased^  667 


SUCCESSION  DUTY  ACT,  1868. 
(16  &  17  Vict.  o.  61.) 

(1).  Succession  derived  from  Customs* 
Annuity  Benevolent  Fund, 

A.,  an  officer  of  Customs,  sub- 
scribed to  the  ''  Customs'  Annuity 
and  Benevolent  Fund"  for  the 
capital  sum  of  500/.  This  Fund, 
which  was  established  by  the  56  G^o. 
3,  c.  Ixxiii.,  is  raised  on  the  principle 
of  life  insurance  by  the  quarterly 
subscriptions  of  the  officers  of  Cus- 
toms, a  contribution  of  poundage 
deducted  from  their  salaries,  and  the 
profits  derived  from  the  publication 
of  the  "  Customs  Bills  of  Entry." 
By  the  rules  and  regulations  made 
under  the  authority  of  that  Act,  if 
an  annuity  be  insured  for  the  benefit 
of  the  widow  of  a  subscriber,  equal 
to  one-third  of  the  whole  insurance, 
the  subscriber  is  empowered  to  direct 
by  his  will  or  instrument  in  writing 
that  the  capital  money  insured  shall 
be  applied  or  paid  in  any  manner  or 
proportion  he  may  think  proper  for 
the  benefit  of  his  widow,  children, 
or  relatives,  or  his  nominee  if  duly 
admitted  by  the  directors  of  the 
Fund.  Where  there  is  no  widow  or 
nominee,  the  whole  capital  money  is 
subject  to  the  directions  of  the  sub- 
scriber. If  the  subscriber  shall  not 
have  applied  it,  it  becomes  the  pro- 
perty of  his  children.  If  no  child, 
it  is  to  be  appropriated  to  increase 
the  widow's  annuity.  If  no  widow 
or  child,  the  capital  money  is  to  be 
paid  to  the  personal  representatives 
of  the  subscriber,  to  be  by  them  ap- 
plied according  to  the  Statute  of* 
Distributions.  A.,  who  was  never 
married,  by  his  will  gave  the  capital 
money  to  nis  sister. — Held,  that  she 
took  a  succession  within  the  mean* 
ing  of  the  2nd  section  of  the  Succes- 
sion Duty  Act,  1854y  and  that  A. 
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was  the  predeoesBor ;  and  conse* 
quentlj  she  was  chargeable  with  duty 
on  the  capital  money.  The  Attorney 
General  y.  Ahdy,  266 

(2).  Creation  of  New  Succestion  hy 
Devise  qf  Reversion, 

A  testator  who  died  before  the 
19th  May,  1858,  (the  day  on  which 
the  Succession  Duty  Act  came  into 
operation),  devised  a  reversion,  in 
respect  of  which  he  would  not  have 
been  liable  to  succession  duty,  if  it 
had  vested  in  possession  in  his  life- 
time after  that  date. — Held,  that  he 
thereby  created  a  new  succession 
which  was  not  exempt  from  duty 
under  the  15th  section  of  the  Act. 

Therefore  where  A.  (who  died  be- 
fore the  19th  of  May,  1853),  devised 
to  C,  a  stranger  in  blood,  a  rever^ 
sionary  property  to  which  he  had 
become  entitled  by  the  exercise  of  a 
power  of  appointment  contained  in  a 
settlement  made  by  \x\m%e\ii^I£eld, 
that  when,  on  the  death  of  the  tenant 
for  life  (which  happened  after  the 
19th  of  May,  1853),  the  property 
vested  in  possession,  C.  took  a  suc- 
cession under  the  devise  upon  which 
duty  was  payable  at  the  rate  of  10/. 
per  cent.  The  Attorney  General  v. 
Gardner,  639 

SUMMONS. 

See  Iktobhatiok. 

Writ  of  Summgitb. 


TAXES. 
See  Assessed  Taxes. 

TENANTS  IN  COMMON. 
See  FLEADiKa,  (2). 

^TENANT  FOE  LIFE. 
See  Deed. 


TENEMENT. 
See  Theatbe,  (1). 

THEATRE. 

(1).  "  Tenement''  within   the  Mbom- 
inyqf2  4^d  Viet.  e.  47,  «.  46. 

A  portable  theatre  or  booth  con- 
sisting of  two  caravans  or  waggoxu 
drawn  from  place  to  place  by  horses, 
and  when  joined  together  forming  a 
temporary  structure  for  the  perform- 
ance  thereon  of  stage  plays,  is  not  a 
"  tenement"  within  the  meaning  of 
the  2  &  3  Vict.  c.  47,  s.  46.  JVed^ 
ricks,  Appellant,  and  Howie,  Bespon* 
dent,  381 

(2).  ''  Flaee''  within  the  Meaning  (f 
6^7  Vict.  c.  68,  «.  11. 

A  booth  theatre,  which  is  taken  to 
pieces,  and  carried  from  place  to 
place  for  theatrical  representations, 
IS  a  **  place"  within  the  meaning  of 
the  11th  section  of  the  6  &  7  Vict, 
c.  68,  and  a  person  causing  a  sta^ 
play  to  be  acted  therein  for  hire,  is 
liable  to  the  penalty  imposed  by  that 
section,  if  it  be  not  licensed,  and  not 
a  patent  theatre.  Fredericks,  Appel- 
lant, Payne,  Respondent,  581 

TITLE  DEEDS. 
iSb^DssD. 

TOLL, 
See  Mabkst,  (1),  (2). 

TOWN  IMPEOVEMENT  ACT, 

(2  &  3  Vict.  o.  Ixiii.) 

See  Makdamub. 


TEESPASS. 


TBXTST. 
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TEESPASS. 
See  Equitable  Plea,  (2). 

JPnUinff  doum  House  when  Flaintif 
and  hie  Mwiily  were  in  it, 

A  declaration  in  trespass  alleged 
that  the  defendant  broke  and  entered 
the  plaintiff's  dwelling-house  and 
landy  which  dwelling-house  was  then 
actually  inhabited  bj  the  plaintiff 
and  his  family,  and  in  which  he  then 
waa ;  and  whilst  the  plaintiff  was 
therein  pulled  down  and  destroyed 
the  dwelling-house  and  the  fixtures 
therein,  and  assaulted  the  plaintiff 
then  being  therein,  and  ejected  and 
expelled  him  and  his  family  there- 
from ;  and  seized,  converted  and  de- 
stroyed the  materials  of  the  house. 
The  defendant  pleaded,  as  to  break- 
ing and  entering,  pulling  down  and 
destroying  the  dwelling-house  and 
fixtures  thereon,  and  seizing  the  ma- 
terials, that  he  was  entitled  to  com- 
mon of  pasture  over  the  said  land, 
and  because  the  house  was  wrong- 
fullv  erected  on  the  land,  so  that 
without  pulling  down  the  same  the 
defendant  could  not  use  or  enjoy  the 
common  of  pasture  in  so  ample  and 
beneficial  manner  as  he  otherwise 
would  and  ought  to  have  done,  he 
necessarily  and  unavoidably  com- 
mitted the  trespasses  in  the  intro- 
ductory jpart  of  the  plea  mentioned 
in  removms  the  house,  doing  no  un- 
necessary damage,  &c. 

Held,  that  the  plea  was  bad,  since 
the  defendant  was  not  justified  in 
pulling  down  the  house  when  the 
plaintiff  and  his  family  were  in  it. 
Jones  Y.  Janes  and  Others,  1 


TEOVER. 

See  COKTBAOT. 


TEUST. 

Trusts  of  Deed  executed  hy  Statute 
of  Uses — Oonv^anee  to  Uses, 

In  1802,  by  indenture,  reciting  an 
intended  marriage  between  L.  and 
M.,  and  that  after  the  death  of  cer- 
tain relations  L.  was  entitled  imder 
the  will  of  his  uncle  to  five  messu- 
ages ;  in  consideration  of  the  in- 
tended marriage,  and  of  5s,  paid, 
L.  granted,  bargained^  sold,  assigned 
and  set  over  imto  E.  and  J.  the  re- 
version, or  such  other  estate  as  he 
was  entitled  to  under  the  will  of  his 
uncle,  "  upon  the  trusts  and  to  and 
for  the  uses'*  thereinafter  declared, 
i.e.  upon  trust  to  ^*  permit  and  suffer 
M."  and  her  assigns,  during  her  Hfe, 
to  receive  the  issues  and  profits  for 
her  sole  use,  her  receipts  alone  to  be 
sufficient  discharges  for  the  same; 
and  after  her  death  in  trust  for  L. ; 
and  after  the  decease  of  the  survivor, 
in  trust  for  such  one  or  more  of  the 
children  of  L.  and  M.  as  they  should 
by  deed  jointly  appoint.  In  1829, 
L.  and  M.,  by  deed,  executed  the 
power,  and  granted,  bargained,  sold, 
and  released  the  reversion  in  the 
messuages  to  such  uses  as  P.,  their 
son,  should  by  deed  appoint.  In 
1839,  P.,  by  deed,  conveyed  the  re- 
version to  N.  M.  received  the  rents 
during  her  life,  and  L.  after  her 
death.  No  rent  was  received  by  P. 
or  N.  In  ejectment  by  N.  i^Held : 
First,  that  the  deed  of  1802  was  ad- 
missible in  evidence  against  the  de- 
fendant, although  neither  P.  nor  the 
plaintiff  had  been  in  receipt  of  the 
rents. 

Secondly,  that  the  trusts  of  the 
deed  of  1802  were  executed  by  the 
statute  (with  the  exception,  pernaps, 
of  that  for  the  wife),  and  tnerefore 
P.  tocfk  a  legal  estate  by  the  appoint- 
ment under  the  deed  of  1829. 

Thirdly,  that  the  deed  of  1802  was 
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VENDOR  AND  VENDEE. 


not  a  bargain  and  sale  properly  so 
called,  but  a  conveyance  to  uses. 
Nash  V.  Ash,  160 

USURY. 

Bills  of  Exchange  in  renewal  of  Bills 
given  for  Payment  of  Money  lent 
with  Usurious  Interest  while  the 
Usury  Law  was  in  force. 

Bills  of  excbange  given  after  the 
repeal  of  the  usury  law,  in  renewal 
of  bills  given  while  that  law  was  in 
force,  to  secure  payment  of  money 
lent  with  usurious  interest,  are  valid, 
the  receipt  of  the  money  being  a 
sufficient  consideration  to  support 
a  new  promise  to  pay  it. — Per 
Pollock,  C.  B.,  and  WtlJe,  B.  Dis- 
sentiente  Martin,  B.    Might  v.  Beed, 

703 

VENDOR  AND  VENDEE. 

(1).  Purchase  of  Article  to  he  Manu* 
faetured — Delivery  of  Article  with 
Defect  which  Vendee  might  have 
discovered  on  Inspection — Pratid, 

If  a  person  purchases  an  article 
which  IS  to  be  manufactured  for 
bim,  and  the  manufacturer  delivers 
it  with  a  patent  defect  which  may 
render  it  worthless,  if  the  purchaser 
has  had  an  opportunity  of  inspecting 
it,  but  has  neglected  to  do  so,  the 
manufacturer  is  not  guilty  of  fraud 
in  not  pointing  out  the  defect. 

The  defendant  employed  the  plain- 
tiff to  make  for  him  a  steel  ran  for 
which  he  was  to  pay  by  two  bills  of 
exchange.  The  plaintiff  delivered 
the  gun  with  a  defect  in  it  which 
the  plaintiff  might  have  seen  on 
examination,  and  which  would  have 
justified  him  in  refusing  to  receive 
it.  Tbe  defendant  without  examining 
the  gun  accepted  and  delivered  to 
the  plaintiff  the  bills  of  exchange. 
Afterwards  the  plaintiff,  in  a  letter 


to  the  defendant,  stated  that  the  gun 
was  of  the  best  m^  all  through 
and  had  no  weak  points   that  the 
plaintiff  was  aware  of.    The  gun  was 
tried  and  at  first  answered  -well,  but 
after  repeated  trials  bunt  in  oonse- 
quence  of  the  defect  in    it.     The 
plaintiff  having  sued  the  defendant 
on  one  of  the  bills,  he  pleaded  that 
he  was  induced  to  accept  the  bill  by 
the  fraud  of  the  plamtiff. — Held, 
that  there  was  no  evidence  for  the 
jury  in  support  of  the  plea.  SorsfM 
and  another  v.  Thomas,  90 

(2).  Purchase  by  unauthorized  Agent 
representing  himself  as  Principal. 

The     plaintiff,    a    manufacture, 
called  at  the  place   of  business  of 
"  Gandell  &  Co.,"   for  ordera  for 
goods.    At  that  time  the  firm  con- 
sisted of  Thomas  Gandell  ouly,  and 
the  business  was  managed  by  Ed- 
ward Oandell,  a  clerk .    On  inauiring 
for  Messrs.   Gandell,  the  plaintiff 
was  directed  to  a  counting-hoose 
where  he  saw  Edward  GandeU,  who 
led  the  plaintiff  to  believe  that  he 
was  one  of  the  firm  of  Gandell  k  Co^ 
and  under  that  belief,  at  the  request 
of  Edward  Gandell,  the  plaintiff  sent 
goods  to  the  place  of  business  of 
Gandell  &  Co.,  and  invoiced  them  to 
"  Edwar4  Gandell  &  Co."    Edwwd 
Gandell,  who,  unknown  to  the  plain- 
tiff, carried  on  business  with  one 
Todd,  pledged  the  goods  with  the 
defendant  for    advances   bonA  fide 
made  to  Gandell  and  Todd,  and  tbe 
defendant  afterwards  sold  tbe  goods 
under  a  power  of  sale. — Held,  thit 
there  was  no  contract  of  sale,  inas- 
much as  the  plaintiff  believed  that 
he  was  contracting  vrith    Gandell 
<&  Co.,  and  not  with  Edward  Grandell 
personally,  and  Gandell  &  Co.  never 
authorized  Edward  Gandell  to  con- 
tract   for   them ;   consequently  no 
property  passed,  and  the  defendant 
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was  liable  in  trover  for  the  amount 
realized  bj  the  sale.  Hariman  and 
others  T.  Booth,  803 

WABEANTT. 

Sepreteniationt  amounting  to  War- 
Tanty — Admissibility  of  JEvidence 
that  no  Warranty  was  in  fact  con- 
templated. 

"Where  representations,  which  may 
amount  to  a  warranty,  are  contained 
in  letters  which  constitute  a  contract 
of  sale,  evidence  is  admissible  of  the 
surrounding  circumstances  for  the 
purpose  of  shewing  that  no  warranty 
was  contemplated  by  the  parties. 

In  an  action  for  a  breach  of  war- 
ranty of  a  yacht  sold  by  the  defend- 
ant to  the  plaintiff,  it  appeared  that 
the  plaintiff's  agent,  having  entered 
into  negotiations  for  the  purchase  of 
the  yacht,  told  the  defendant's  agent 
that  he  must  have  the  masts  over- 
hauled or  examined  by  a  shipwright. 
The  defendant's  agent  subsequently 
wrote ; — "  I  have  had  a  good  over- 
haul at  the  masts,  and  find  they  are 
all  as  sound  as  ever."  The  plaintiff^s 
agent  then  wrote  to  the  defendant 
offering  30001.  for  the  yacht,  and  ob- 
serving that  the  plaintiff  would  pro- 
bably have  to  spend  500/.  in  repairs. 
The  defendant  wrote  in  reply  de- 
clining to  take  less  than  3500/., 
and  saying : — **  You  must,  I  think, 
be  under  some  very  great  error 
in  thinking  that  500/.  would  be 
required  to  be  spent.  Beyond  the 
usual  painting,  caulking,  &c.,  and 
perhaps  a  little  repair  to  the  copper, 
I  don't  really  thmk  there  are  any 
necessary  repairs.  Personally  I  know 
her  seagoing  qualities,  and  how 
thorougUy  sound  she  is  and  tight  in 
every  part."  In  a  subsequent  letter 
the  defendant  said: — ''Her  masts 
have  been  examined  and  found  as 
sound  as  when  put  in."  After  some 
further  correspondence  the  plaintiff 


bought  the  vessel  for  3375/.,  and  a 
bill  of  sale  was  executed  in  accord- 
ance with  the  Merchant  Shipping 
Act,  1854. — Heldy  that,  assuming 
the  representations  in  the  letters 
were  some  evidence  of  a  warranty, 
it  was  competent  for  the  defendant 
to  prove  by  what  passed  between  the 
parties,  both  before  and  after  the 
letters  were  written,  that  no  war- 
ranty was  contemplated. 

SemhlCy  that  the  representations 
in  the  letters  did  not  amount  to  a 
warranty. 

Quwre,  whether  it  was  competent 
for  the  plaintiff  to  set  up  a  warranty, 
inasmuch  as  none  was  contained  in 
the  bill  of  sale.  Stucley,  Bart,,  v. 
Baily,  405 

WATEECOUESE. 
See  Lessob  and  Lessex. 

WAT. 

The  owner  of  a  plot  of  ground 
built  upon  it  a  house,  facing  the 
highway,  and  at  the  back  of  the 
garden  of  the  house  he  built  a  cot- 
tage. The  access  to  the  cottage  was 
from  the  highway  down  a  passage  by 
the  side  of  the  house  and  its  garden 
wall.  The  first  floor  of  the  bouse 
extended  over  part  of  this  passage, 
and  there  was  a  door  in  the  wall  of 
the  house  and  another  door  in  the 
garden  wall  which  opened  into  the 
passage.  Across  the  passage  about 
three  feet  from  the  back  wall  of 
the  house  there  was  another  door, 
and  this  part  of  the  passage  was 
covered  by  a  slab  or  "  lean-to"  which 
was  cemented  to  the  back  part  of  the 
house.  In  1851  the  owner  conveyed 
the  cottage  in  fee  to  the  defendant 
by  the  dimensions  and  abuttals  de- 
lineated in  Aplan?  "  1t>e  the  same  more 
or  less."  The  plan  described  the 
defendant's  land  as  eighty-seven  feet 
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six  inches,  of  which  five  feet  six  inches 
consisted  of  a  part  of  the  passage  over 
which  the  first  floor  of  the  house  was 
built.  In  1853  the  owner  conrejed 
the  house  in  fee  to  the  plaintiff.  The 
deed  purported  to  conyey  the  whole 
of  that  part  of  the  passage  over  which 
the  first  floor  of  the  house  was  built ; 
but  there  was  no  mention  of  anj 
right  of  way.  In  1861  the  defen- 
dant  blocked  up  the  door  in  the  wall 
of  the  plaintiffs  house  and  in  his 
garden  wall.  These  doors  had  been 
used  by  the  occupiers  of  the  house 
for  the  purpose  oi  going  from  it  to  a 
water-closet  in  the  garden,  but  there 
was  another  way  through  the  kitchen, 
a  window  of  wnich  opened  into  the 
garden. 

Held : — That  the  plaintiff  had  na 
right  of  way  over  the  passage  either 
by  grant  of  or  necessity.  Dodd  y. 
Burchell,  113 

WILL. 
-  See  DEyiBB. 

WITNESS. 

See  Costs,  (1). 
Etidekoe,  (2). 

WBIT  OP  POSSESSION. 

See  Ejeotmbkt. 


WBIT  OP  SUMMONS. 
See  Pbaotice,  (2). 

(1).  Ckmputation  of  the  Six  IftmOi 
during  which  Writ  is  in  Foree. 

The  six  months  during  which  a 
writ  of  summons  continues  in  force, 
after  its  renewal,  are  to  be  computed 
inclusiye  of  the  day  of  renewaL 

Therefore  where  a  writ  of  sum- 
mons was  originally  issued  on  the 
23rd  of  January,  1861,  and  succes- 
siyely  renewed,  the  last  renewal 
being  on  the  19th  of  July,  1862,  and  ^ 
on  Monday  the  19th  of  Januaij, 
1863,  the  ofiBcer,  on  being  applied  to, 
declined  to  impress  the  renewal  seal 
on  the  writ : — The  Court  held  that 
the  writ  had  expired,  and  refused  to 
direct  the  officer  to  impress  the  seal, 
nunc  pro  tunc,  as  of  that  date. 
Anonynums,  661 

(2.)    Nar^Indorsement    hy    Proeeu 
Server  of  Time  qf  Service. 

A  process  seryer  is  not  InbleiD 
an  action  for  a  breach  of  duty  in 
neglecting  to  indorse  on  a  writ  of 
summons  the  time  of  senriee,  aa 
required  by  the  15th  section  of  the 
Common  Law  Procedure  Act,  1852. 
Curleuns  y.  Broad,  322 


THE  ekp. 
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